" "NASD.AWARD 7
NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Between
Name of Claimant
Marilyn Johnson
93-04267
Name of Respondents

Dean Witter Reynolds Inc.
Roney & Co.

For claimant Marilyn Johnson (“claimant") appeared George L. McGaughey, Bsq. of McDonald,
Hopkins, Burke & Haber Co.,Clevelmd; Ohio, -~

For respondent Dean Witter Reynolds Inc. ("Dean Witter") appeared Michael N. Ungar, Esqg.
of Ulmer & Bere, Cleveland, Ohio.

For respondents Roney & Co. ("Roney") and Mark Flash ("Flash") appeared Robert N. Rapp,
Esq. of Calfee, Halter & Griswold, Cleveland, Ohio.

CASE INFORMATION
Statement of Claim filed: October 14, 1993.
Claimant’s Submission Agreement signed on: October 13, 1993.
Statement of Answer filed by Dean Witter on: April 5, 1994,
Dean Witter's Submission Agreemesit signed ori: April'S, 1994,
Joint Statement of Auswer filed by Roney and Flash on: Maich 14, 1994,
Roney’s Submission Agreement signed on: Mm'ch 10, 1994. e
Flash’s Submission Agreement sigaéd on: March 10, 1994,

L [ P
e i ! 2!

o

T e Dy



Page Two

Award #93-04267
HEARING INFORMATION
Hearing Dates/Sessions: December 4, 1994 - Two Sessions
December 14, 1994 - Two Sessions
January 29, 1996 - Two Sessions
February 21, 1996 - Three Sessions

The hearings were held at the offices of the National Association of Securities Dealers, Inc.
located in Cleveland, Ohio.

Claimant alleged that Flash intentionally defranded and deceived her through material
misrepresentations and omissions during the period from 1985 to 1992 regarding her accounts
that he managed. Claimant also alleged that Flash intentionally failed to disclose to her that he
was actively and excessively trading her account, causing her to sustain very substantial losses.

Claimant alleged that Flash’s excessive trading in her account constituted churning and that the
trading was not in accordance with ber investment objectives and financial circumstances.
Further, claimant alleged that Flash's excessive tradinp was iiteational and in violation of his
duties to serve the interests of his client and-not his own financial interests.

Claimant alleged that as her broker, Flashowedaﬁdlwnrydutytohertoactmherbwt
interests, to manage her account and make investments designed to achieve ber financial
objecnvesofcapualpreservanonandmcomewnhmftmkoﬂoss Claimant asserted that Dean
WmerandRoneyhadmmdepmdemdutywadequatelysupemneandmoanlash handling
of her accounts and that they should ‘have énsured that the accounts were being managed
propetly in her best interest.

Claimant alleged that Flash breached “his “express and implied promises to her that his
management of bher monies, and account would achieve her financial objective of
preserving principal. Further, clalmant assertéd that through Flash’s breach of his contractual
duties to her, her principal was wemly depleted thmugh estsxve trading and improper
handling of her account. T N SRR LE B

Dean Witter maintained that claimant opeacd an account in November of 1984 seeking to obtain
ahngheryleldonherpnnclpalthanwasavmlablemsomegovemmemsemnnm Dean Witter
alwmamuudeFhshdevmedawendnvemﬁedpoﬁfohoforClmmntwmamelmnsk
oflossandthatthemcommendedmvesunwtswemdesigmdtomeahcrmvmtobjecuves

Dean Witter also maintained that Flash did not exercise discretion over the accounts and that he
tatked to claimant about each transaction. Further, Dean Witter maintained that claimant did
notalwaysfonowFlashsmvestmemadeeandthatchunantmadeauﬁnaldecmonstobuy
or sell in the accounts. DmnW'ntera.lsomamtamedthatthcactmtymtheawountscannotbe
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described as excessive.

Roney and Flash maintained that during the period of 1989 to 1992, the portfolio adjustments
recommended by Flash led to a total of twelve purchases among both accounts and, therefore,
claimant’s claim of churning is entirely insupportable, Roney and Flash also maintained that
cach recommendation was the product of a good-faith, reasonably-based objective of maintaining
a portfolio that would produce the highest total return and that each matched the claimant’s
investment objective, financial profile and risk preferences.

Roney and Flash maintained that Flash and claimant talked frequently to review her account and
its performance and that no transaction was ever undertaken in or for the claimant’s account that
was not specifically authorized by her. ‘Roney and Flash further maintained that Flash never
misstated any fact or induced claimant to believe anything. In addition, Roney and Flash
acknowledged that Flash told claimant that her portfolio was comprised of assets that would
produce income and grow over time.

Roney and Flash maintained that claimant was at all times a competent, independeat individual,
fully capable of managing her affairs and making her own investment decisions, which she did,
and denied that they had a duty to manage claimant’s account.

-

ClmmammuestedtlmtanawardbeentewdmherfavoragamsrmspondentFIash Dean Witter
and Roney, jointly and severally, in the amount of $460,000 00,. computed as follows:

@) $1350(X)OOmdaﬂi}igesagamstFlashanQDunWm,Jomﬂyandsevmﬂy,for
loss of principal sustained through wrongful incurring of commission costs,
expenses and other fees caused by respondents’ fraud, churning, breach of
ﬁduclarydutyandbmchofoontmet amlfmluretoadequatelyandcamfuuy
manageandmpemseﬁerawonnt,

() $125,000.00in damagesagamst Flash and Roney, Jomtlyand severally, for loss
ofpnnmpalsustamedthmughwmngﬁﬂmcumngofcommxsmoncosts fees, and
other expenses caused by respondents’ fraud, churning, breach of fiduciary duty
and breach of contract, andfaﬂumtoadequatelyandamfnllymanageand

snpemsehcraccount, ' )
(©  $200,000.00 in punitive damages Jomtly and sevemlly against respondents;

@ anamountformsonableattomeys feesandrelatedexpe:mandoosts as
deemedappropnatebythearbmauonpanel

(¢) all other costs, expenses andothermhefwhmhthearbxtmtom@mappmpmte
inthiscase. . .
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Dean Witter requested that all claims be dismissed in their entirety. Dean Witter further
requested that it be awarded attorneys’ fees and costs.

Roney and Flash requested an award in their favor as follows:
(@  dismissing the claims against them, in their entirety;

(b)  on a finding of bad faith in making improvideat and abusive assertions of "fraud"
and “dishonesty”, an award of attorneys fees;

(c)  assessing all forum costs agamst clmmant

) forsuchotherandﬁmherrecovexyorafﬁmanverehcfasmaybeoome
appropnatcdmngtheﬁumercoumeofpmmdmgs or as shown at hearing to

The parties have agreed that the award. in this matter may be-executed in counterpart copies or
that a handwritten, signed award may be entered, In’¢cither' case, the parties have agreed to
melveconformedoopmoftheawmiwhllctbeonpmlmnamsonﬁlewnhlthASD

.

Lo ‘i. ..,a.t.u'f).
After considering the pleadings; the testimony and the evidénice ‘presented at the hearing, the

undemlgnedammmhawdwldedmmﬂandﬁnﬂmmmofﬂwmmmbmﬁedfmdeter
mination as follows: )

REBOEI | ; R l;';;:

1. Allclmmsagalnst!es?ondea(sDeanWlwer Roney and Flash be and hereby are
dismissed in their entirety.

2. Claimant’s mqwét“for"' piinitivé damages be andh?:eby is denied.

3. Eachpmtyshallbeartlmrmspectwecosts mcludmgattomeys fees.

4, All other claims are hemby demed |
Pursuant to Section 43(c) of the Code of Arbitration Procedure, the arbitrators have determined
that the NASD shall retain the $200. OOnon-refundableﬁhngfeembmttedby claimant and have
assessed the following forum fees:

9 hearing sessions x 3759§°° =$6’7500b
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1.  Clximant bo and hereby is Lisble for the sum of $3,375.00, repececuting cne-haif of the

amouns of forum fees assemmed.  Claimant previously deposited $750.00 with the NASD
and, thereforo, claimant is liable and shall pay to the NASD the sum of $2,625.00.

2. Dean Witter be and heecby is Hable and shall pay to the NASD the sum of $1,687.50
teproseating one-fourth of the total amoust of forum foes assessed. '

3.  Roney be and hercby is Hable and shall pay to the NASD the sum 1
representing ono-fourth of the total amoost of forum fees assessed. o SLETS,

Foes are paysble to0 the Natiooal Association of Securities Dealers, Inc.

John N. Stamatis, Beq,
Incustry Arbitrator

Dats of Decision; _May 14, 11‘96
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1.  Claimant be and bereby is Bable for the sum of $3,375,00, ropreseating ono-balf of the
amount of forum fees assessed. Claimsant previcusly deposited $750.00 with the NASD
and, therefose, claimat is Hable and shull pay to the NASD the sum of $2,625.00, -

2. Dean Witter be and hereby is liabic and shall pay w0 the NASD the sum of $1,687.50.
representing one-fourth of the total amount of fosum fees asseased.

3.  Rooey be and heroby is lable and shak pay w the NASD tho sum of §1.687.50,
reprenanting one-fourth of the total amoont of forum fees asyessed.,

ARBIIRATORS” SIGNATURES

Jokn N. Stamatis, Baq.
Industry Arbitratos
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1. Claimant be and hereby is liable for the sum of $3,375.00, reprosenting one-half of the
amount of forum fees asscssed. Claimant previously deposited $750.00 with the NASD
and, ttmefore,chimuuli:bleandﬂunpaytoﬂ»NASDmemmofszmoo

2. Dean Witter be and bereby is liable and shall pay to the NASD the sum of $1,687.50,
representing one-fourth of the total amount of forum fees assessed.

3. Roney be and hercby is liable and shall pay to the NASD the sum of $1,687.50,
representing one-fourth of the total amount of forum fees assessed.

FeumpayablemtheNanoualA!mnnonOfSecunuuDubu Inc.
ARBITRATORS® SIGNATURES

Jeffrey M. Bain, Baq. -
Chﬂlpemou-mblicArbmm

umeObezdank,Bsq S
Public Arbitrator S .

Date of Decigion: _May 14, 1996



