
N.A.S.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

la the Matter of the Artritartfoa Between

Hilton O. Kann; Karm Repair Company, Inc.

94-00905

WJIM of Respondents

Merrill Lynch, Pierce, Feaner & Smith, Inc.;

REPRESENTATION'

Par rfpJtfmntKr Hilton O. Kara ("Kinn") and Kann Repair Company, Inc. ("Kinn Repair*)
wen iepreaented by Leonard J. Meyer, Esq. of Zimmerman, Flaum &. Axdrad. P.C.. located
in Houston. Texas.

For Respondents: Marti! Lynch, Fierce, Feaner & Smith, lac. ("Merrill Lynch") andDanford
R. Meiscbca ("Mciscbea") were represented by Omul J. Harvey, Esq. uC Qibto Sc, Bmns,
L.L.P., located b Houston, Texas.

CASE INFORMATION

Statement of Claim filed: Match 9, 1994.
dahnant Kann'* Submission Agreement stated otu February 16, 1994.
<n»t^nat* Kann Repair's Submission Agreement signed on: February 21, 1994 by Hftton O.
Karm, President, Kann Repair Company, Inc.

Statement of Answer filed by Respondents on: May 2, 1994.
Respondent Merrifl Lynch's Submission Agreement signed on: April 29, 1994 by John R.

Pirn Viea Praaktent and Aniitant General Coimel, Merrill T.yivrA, Piereg,
& Smith, IDC.
Rdipoodciit Maitebao'ii Subcaiarion Agreement cigoed on: May 4. 1994.
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HEARING INFORMATION

Pie-Hearing Conference: None Held.
Hearing Dates/Sessions: November 16, 1994 for Two (2) sessions;

November 17, 1994 for Two (2) seniom.

Betting Location: Houston, Texas.

CASK SUMMARY

Claimants alleged that Respondent Meischen. while employed by or acting as an agent for
Respondent MerrJn Lynch, breached the fiduciary duty owed to <"3ai™«n« through negligence,
misrepresentation and a failure to supervise. Claimants specifically alleged that

1. On April 26, 1990, a bank recovered a judgment in state court against Kara
and Kara Repair, based upon two unpaid promissory notes arising from the
claimants' real estate activities;

2. Unable to collect the jodginent. the bank begu
Judgment, and eventually agreed to settle for $250,000.00. The offer was taken
under advisement by Karm;

3. On or about June 4, 1993, Karm and his CPA met with Meischen to discuss
the possibility of depositing substantial sums of money with Merrill Lynch, in
part to fund any settlement. Nearly all funds were held by Kami's daughter.
Karm expressed his concern to Meischen about transfening assets into the account
tat nil w™* with the outstanding judgment;

4. Meischen assured Karm that any assets transferred could not be reached by
the bank, without the bank having a court order, and tbat if legal action occurred,
Claimants would have time to withdraw funds. In addition, Meischen assured
Karm that It was impossible for anyone to know that Kann deposited money with
Merrill Lynch;

5. Karm caused his daughter to transfer approximately $702,000.00 into his
Merrill Lynch account Without notice to Claimants, Merrill Lynch ran a credit
report oa Kum, which may have pot the public on nodcc of the deposit, unless

occurred in some other

Almost <"m"*K«*'iJy thereafter, the state court entered a post-judgment
proceeding order against Karm's account, which was immediately

on Merrill Lynch and the account frozen;
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7. Kara vigorously pursued smlrment discussions with the bank, but to no
avail. The full amount owed of $364,976.60 was icized by the bank from
Kann's Merrill Lynch account through a court judgment, as well as $1,000.00
in costs to Merrill Lynch.

Baled upon the above allegations, Claimant! asserted that Respondent actions were in redden
disregard of the Claimants' best interests; their advise constituted negligence, gross »"c»gw»
and misrepresentation; and, they failed to disclose facts necessary to make the representations
truthful when taken as a whole. In addition. Respondents rendered Incorrect legal advise and
made i ittoinmrnrtatioTg contrary to Kami's express concents.

Respondents denied the material allegations of the Statement of Oaun. asserting that

1. At no time was Kann given any comfort, assistance or assurance that Merrill
Lynch would participate or aid in his scheme to avoid paying the lawful
obligation;

2. At the tune of opening hii account, Kami applied tor a credit card. The
appfication for the card contained a statement that the application was subject to
a routing credit

3. Respondents did not contact, speak to or divulge to any individual or
taBtiittlkm Karm'* existence or relationship except as described; ami

4. On August 3. 1993. an appUcation for Writ of Ganu^nnem After Judgment
was filed and served on Merrill Lynch on August 6, 1993, which froze Kann's
accoOTf. On September 29, 1993, a Judgment in Garnishment was signed $*$
xrved on (be local Merrill Lynch office the next day.

In addition. Respondents asserted the following affirmative defenses:

1. The Statement of Claim railed to state a claim upon which relief can be

2. dfiiirwtf is barred from any recovery because he directed, authorized,
i to, acquiesced in. and/or ratified all transactions in his account;

3. Kami made all the investment decisions and any losses in the account woe
caused by his decisions or by conditions outside the control of Respondents; and

4. Respondents acted properly and in good feith with regard to Claimants*
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RELIEF REQUESTED

ng<m«w« .BiyMMad gntty nf an flgnml flgatmr ftggpnntlgntt to the mm of S313 qT7 m «n «jf™<
damages, rcprcsgnring the *m^mf being £»ryifafa>d minus the amount Karat c**il<t have tftflcd
(be j^gwrif; thft return of tQ commissions «"d reitnhurf'nMt of all other IOJMCX; inttiesl from
tbe date of low; punitive damages u may be awarded by the Panel; and reasonable attorneys'

cuntants' fees.

H*^pon*ffti requested that the Clahrftnls' claims for damages be denied in aU lespectt, and mat
die costs of this action. frchHtag attorneys' fees, be assessed against Claimants.

OTHER ISSUES CONSIDERED A

The parties ham agreed that the Award in this matter may be executed hi counterpart copies or
that a handwritten, signed Award may be entered. In either case, the parties haw agreed to
receive conformed copies of the Award while the originals remain on file with the NASD.

AWARD

After considering die pleadings, the- testimony and the evidence ttmeiued at the hettiihg, and
the peat hearing submission*, the nadmigord aiUitiaton have deckled in foil and final resolution
of the jifliftfl submitted for determination as follows:

1. TbeStaternent of Claim is hereby disnrissedwiA prejudice and denied in ha
entirety;

2. Tte parties shall bear their own costs of arbitratioo, irelv«^ attorneys'fees,
except, for those specifically ammftrBtttl hctein; and

3. Any relief not specifically granted is hereby denied.

Pennant to Section 43(c) of the Code of Arbitration Procedure, die following Fonrm Fees are
asMsavd: Four (4) bearing session* x $750.00 per seaekm * $3.000.00.

Inc. shall retain the $200.00 claim filing fee and
the $750.00 hearing session deposit previously deposited Toy the Claimants. In addition, the
NASD 4h*n retain the nMfrtan«i $300.00 previously filed by Claimants. ffrriiiwttfM HHtoa O.
y«rm *ad Karm Repair Company, Ine. aw liable for and shall pay to the NASD the sum of
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$1,950.00 as forum fees.

Fee* an payable to die National Association of Securities Dealers, Inc.

Concurring Arbitrators' Signaiuret

Name Date

. 'iTHmmoti- KMT.

Cynthia J. Thomson, Esq.
Pntblfc Arbitrator

ISSi.

1*1 Brantfv HaTft^ Pjttl Febroarv 22. 1994
Bnatry Hjoris, Esq.
Poblfc ArtottMor

/«/ Joh^i M. ^teer _ FebniHrv 22.
JobnM. Oreer

Axbitnter

For NASD U» Only
Date of Service of Award: March 6, 1995.


