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NASD Regulation, Inc. Office of Dispute Resolution _
In the Matter of the Arbitration Between

Name of Claimant
Bruce E. Johnson,

and 95-00042

Name of Respondent
Fitzgerald, Davis & Associates, L. P.; James P. Fitzgerald;
Robert E. Davis; North Shore Securities, Inc.

REPRESENTATION OF PARTIES

For Claimant: Bruce E. Johnson ("Johnson") was represented by Stephen F. Boulton, Esq. of
Cantwell & Cantwell in Chicago, Illinois. ; ^ : : ' I ^ -; . -o, M ,V:

For Respondents: Fitzgerald, Davis & Assodates,/-^RcG^^^^A::&-'--Assoc.Mr),-;' ("JaMcspBn.dcr4s: Fiu:
Fitzgerald ("Fitzgerald"), Robert E. Davis ("Davis") and!NoA Shbre^
Inc;") were represented by Diane E. Gianos of Hopldrisv^Suttebin Chicago, Illinois r. : ?) were repie; crr.cd by

CASE INFORMATION

Statement of Claim filed on: January 10, 1995 - -:;yic:r^:i; o t 'C '^u; H!^
Claimant's Submission Agreement signed on: December 30, 1994 by Bruce E. JohnsonUu;r i-r ^ 5 ^: , :i - - , -

Statement of Answer filed by Respondents on: February 16, 1995
Fitzgerald, Davis & Associates', L. P. Submission Agreement signed on: February 15, 1995 by
Robert E. Davis.
North Shore Securities' Submission Agreement signed on: February 15, 1997 by Robert E. Davis.
Robert E. Davis1 Submission Agreement signed on: February 15, 1995 by Robert E. Davis.
James P. Fitzgerald's Submission Agreement signed on: February 15, 1995 by James P. Fitzgerald.

HEARING INFORMATION

Pre-Hearing Conferences: January 17, 1996 before One (1) arbitrator.

Hearing Dates/Sessions: January 28, 1997 for Two (2) sessions;
January 29, 1997 for Two (2) sessions.

Hearing Location: Chicago, Illinois
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CASE SUMMARY

Johnson alleged fraud, breach of contract, promissory estoppel and equitable accounting. Johnson
specifically alleged that:

1. Johnson was a well-respected, successful municipal bond trader employed as a
Senior Vice president by Mesirow Financial, who was aggressively recruited to join
the newly formed securities firm Fitzgerald, Davis & Associates;

2. In recruiting Johnson, Fitzgerald and Davis made representations regarding
Johnson's future compensation, his management role in Fitzgerald & Assoc., and the
opportunity to join the limited partnership. In discussing Johnson's compensation,
Fitzgerald and Davis offered Johnson a bonus based upon a percentage of gross sales.
Additionally, Fitzgerald and Davis promised Johnson a position on the Management

! " Coriiriiitte^; ' • ' • ' • • • • ' - ' ' • - • • • • • - • " " ' - - . ••??

, 3. Johnson paid $25?000 to Fitzgerald and Davis as part of a capital contribution
f ' ^siiggtfsi^

• r^ne L ^i:iro$o;"rU^ • - • ' < " . : • • • ' - U- .

4. On or about December 28,1993, Davis insisted that Johnson sign an admission
a^eWeniwimdut^lbwirig'Johnson to read the document. Davis assured Johnson
that the terms of the agreement reflected the prior employment discussions;

5. Just'a few days after signing the agreement, Davis and Fitzgerald circulated a r

memo which contradicted many representations made regarding Johnson's bonus
compensation. In addition, Davis and Fitzgerald never allowed Johnson to
participate in a management role; and

6. On May 6, 1994, Fitzgerald & Associates terminated Johnson without giving
Johnson any valid reason. Because of Johnson's reliance on Fitzgerald's and Davis's
false representations, Johnson suffered loss of income, alternate employment search
expenses and emotional distress.

Respondents denied the allegations set forth in the Statement of Claim. Respondents specifically
stated:

1. Representations regarding Johnson's bonus compensation were merely initial
projections, not promises;
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2. The management committee never existed. North Shore Securities, Inc., the
general partner made final management decisions;

3. Johnson was employed at will; even so, Fitzgerald & Associates had ample cause
for terminating Johnson including substantial trading losses and failure to comply
with Fitzgerald & Assoc.'s trading instructions; and

4. Respondents additionally alleged several affirmative defenses including: the
panel does not have jurisdiction over North Shore Securities, Inc. or the personal
injury claims; Claimant has failed to state a claim; Claimant cannot recover punitive
damages because Respondents acted in good faith; Claimant's employment was
terminable at will; all Respondents' decisions were legitimate business decisions; and
the doctrines of waiver, laches, and estoppel bar Claimant's allegations.

RELIEF REQUESTED

\ Claimant requested an -award in the amount of;$750st)00,00, an equitable accounting rof- his
partnership-equity, "attorneys' feesbnd/eostsut; rv;;o-,;M - -r,i in' ;: " - ' • • r^n* r r^?

Respondents denied the claims asserted against them and asked the panel to award them eost&and • . f

H OTHER ISSUES ;GQNSIPERED & DECIDED

The parties ihaVe agreed that the Award in this matter may be executed in counterpart copies or*
that a handwritten, signed Award may be entered. In either case, the parties have agreed to
receive conformed copies of the award while the originals remain on file with NASD Regulation,
Inc. Office of Dispute Resolution.

AWARD

After considering the pleadings, the testimony, and the evidence presented at the hearing and the
post-hearing submissions, the undersigned arbitrators have decided in full and final resolution of the
issues submitted for determination as follows:

1. Respondent Fitzgerald, Davis & Associates, L.P. is liable for and shall pay to the
Claimant Bruce Johnson the sum of $20,000.00 as actual damages;

2. The claims asserted by Claimant Bruce Johnson against Respondents James P.
Fitzgerald, Robert E. Davis and North Shore Securities Inc. are dismissed with
prejudice and denied in the entirety;
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3. The parties shall bear their own costs of arbitration, including attorneys' fees,
except for those specifically enumerated herein; and

4. Any relief not specifically awarded is hereby denied.

FQRUMFEES

Forum fees are calculated at the rate of $1000.00 per hearing session with a full panel and $300 for
each prehearing conference with One arbitrator. There was one (1) prehearing session x $300.00=
$300.00; Four hearing sessions x $ 1000.00 = $4000.00; Total forum fees = $4,300.00.

Pursuant to § 10332(c) of the NASD Code of Arbitration Procedure, NASD Regulation, Inc. Office
of Dispute Resolution shall retain the non-refundable filing fee in the amount of $ 500.00 and shall
retain as forum fees the hearing session deposit in the amount of $ 1,000.00 previously deposited
by the Claimant Bruce E. Johnson. In addition, Claimant Bruce E. Johnson is liable for and shall,
pay to the NASD Regulation, Inc. Office of Dispute Resolution the sum of $1,150.00.

t ..itcji^u- "Fufth&AbVfc^^^
igm*-< NASD Regulation, Inc. Office ofBiSputei&sc^^ inc

6f te NASD 0<ae^^Mtratioh Procedure;'̂ SD-RegiMi6h^ IMMtfffee -if^l OB^%i^'!
Dispute Resolution shall retain the nbri-refuftdable member surcharge in the amount oS$S0Q.00;so{uiiou shail
In addition, NASD Regulation, Inc. Office of Dispute Resolution shall waive the p6Sip©niehteht NA.3D Regula

'tees iii tSe amouht'o^SlTOO.OO owed by Respondent FitzgeralcT, Davislfe Associates, &Pi :h-7 &-•>--A(nO-ir-MS^

Dated:

/s/ Frank Samuelsohn March 14. 1997
Frank Samuelsohn
Industry Arbitrator, Presiding Chair

As/ Michael T. Gedzun March 14. 1997
Michael T. Gedzun
Industry Arbitrator

/s/ Jerome Stern March 17. 1997
Jerome Stem
Industry Arbitrator


