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In the Matter of the Arbitration Betwezn

Name of Claimant

Charles P. Deegan, Executor of the
Estate of Zelda T. Westlake

95-00059
Name of Respondents
Shearson Lehman Brothers, Inc.
PaineWebber, Inc.
Henry James Faragalli
REPRESENTATION

Claimant Charles P. Deegan, Executor of the Estate of Zelda T. Westlake ("Claimant”) was represcntecl
by Marcy C. Panzer, Bsq., Cozen & O’ Connor, Phua.dcipzua. PA

Respondent Henry J. Faragalh, Jr. ("Famgaih ) w;s rcpresgmgd h" Th

qmasLoder Esq. Rubin-& -

T

Respondent Shearson L&hma:‘n Br,others Inc (nlkla Smlth Bamey Inc ) was represented by Vlctorfz'mﬂ”m N wseﬁ ng
R . Mechoinsks, 170 Byl Ny

Macheinski, Jr., Esq Nlew Yorlt NY ~

Statement of Claim filed on: Janmary 4, 1995
Claimant's Submission Agresment signed on: December 29, 1994

Statement of Answer filed by Respondent Faragalli on: March 16, 1995
Respondent Faragalli did not file an executed agreement to arbitrate.

Statement of Answer and Motlon to Stay filed by Respondent Shesarson Lebman Brothers, Ine.
("Shearson") on: March 3, 1995
Respondent Shearson’s Submission Agreement signed on: November 14, 1995

Statement of Answer filed by Respondent PaineWebber on:  August 21, 1595
Respondent PainsWebber’s Submission Apreement signed on: August 21, 1995




" arhong other things;  that Faragallii PaineWebber, and.Shearson (coliectively. "Respondents”™) convemed:: mn:

i,-;;:'}”mh imlleged"thatfat iihe tinierof Virs: Webtlake's “hushand's death-in '1985,/Mrs. Westlake: held a portioHorafih bt -ihe *’im&*é’a“
“ew T Sgpnervative invéstments consisting almost exclusively of tax-free rounicipal bonds. Claimant’ allegedihaz itive investments o

pa:‘hcular Faragalli*who*axemsbd ‘g-rem ‘influencerwith the: elderly Mis. Wﬁl[ﬂkﬂ, invested' hérheﬁrl;&éﬂ- g galtl i
'+ in EECO and caiised et to have an improper ‘concentration in' thiat issue. ‘Claimant- ajlegéd’ WAL 0 a2 Eauiskd . Kol

" alleged that PaineWebber and Shearson breached their fiduciary duties and supervisory responsibilities = °
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HEARING INFORMATION

Prehearing Date/Sessions: March 22, 1996/one session
April 8, 1596/cne session

Hearing Date/Sessions: April 19, 1596/two sessions

Hearing Location: Holiday Inn
Philadelphia, PA

Bearing Dates/Sessions: Tuly 15, 1996/two sessions
July 18, 1996/two sessions
Tuly 19, 1996/two sessions
Scptember 30, 1996/two sessions
October 2, 1996/two sessions

Hearing Location: Vincent Varallo Associates, Inc.
Philadelphia, Pennsylvania
CASE, SUMMARY
Clmmam the authorlzed representatwe of the Estate of Zelda T. Westlake {(*Mrs. Westlake") allaged RUENCEY AT

Westlake’s portfolio into one consisting of speculative equity investments and unit investment trusts thak:'s » m"jo intd g
were unsuitable to Mrs. ‘Westlake's ‘expressed investment objccnv:s and objective needs. Ciainmmﬁhatabie to Mes, -

Faragalli earned significant commissions during this process for PaineWebber. Claimant alleged-trataili eatned significay

substantial sums were lost due to Faragalli's actions. - Claimant alleged that althouph, while hebwastial sums were: Im
employed at each, PaineWebbar and Shearson restricted Paragalli’s dealings in EECO to protect their-owned a1 = ach
interests, nothing was done by either PaineWebber or Smith Barney to protect Mrs. Westlake. Claimant., ~>0

by not doing at least as much as they did for their own account to protect Mrs. Westlake from Mr.
Faragalli's actions, Claimant alleged that PaineWebber and Shearson failed to act in accordance with
standard NASD guidelines for supervision, as had been represented to Mrs. Westlake was their practice
and procedure, Claimant alleged that proper supervision would have uncovered Faragalli's impraper
activity regarding her account. Claimant alieged that Respondents’ fraudulent actions resulted in damages
to the Estate of Mrs. Westlake,

Respondents denied all allegations of wrongdoing and maintained, among other defenses, that Claimant
had failed to establish (i) that Mrs. Westlake's investment desires were not followed, (i) her account had
been churned, and (iii) her investments were unsuitable. Respondents also maintained that, in any event,
because she had made a charitable donation of all of her EECO prior to her death in 1990, Claimant
lacked standing to assert any claim for EECO related losses. In addition, Shearson asserted that, since
no EECO shares were purchased at the firm, Claimant lacked any factual or legal basis for alleged |
suitability claims against it. Moreover, PaineWebber and Shearson asserted that all of Faragalli’s
activities were knowingly ratified by Mrs. Westlake, that Faragalli was adequately supervised, and that
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all compliance requirements were followed. Finally, Respondents asserted that all of Claimant's claims
were barred by the applicable statutes of limitations. Respondents maintained that as a result of federal
court litigation involving these claims, an order was entered by Judge Harvey Bartle in the United States
District Court for the Eastern District of Pennsylvania {(Civ. Action No. 91- 4270) on March 6, 1992,
dismnissing all claims under the federal securities laws as barred by the applicable stamtas of limitations,

BELIEE REQUESTED

Claimant requested damages of $381,529 against PaineWehber, 558,849 against Shearson, and $440,378
against Faragalli; equal amounts of punitive damages and pre-award interest for z total, respectively, of
$556,897 $85,899 and $642,796, plus attorneys fees, and the costs of this arbitration

Respondents requested that the Claimant's claim be denied in its entirety and sought reimbursements for
the costs of this arbitration and that forum fees be assessed to Claimant.

9] R CONSID & DE
The parties have apreed that the Award in this maner may be executed in counterpart copies or that a

handwritten, signed Award may be entered. In cither case, the parties have agreed to receive conformed
copies of the Award while the originals remain on file with the NASD

-, Respandents-each filed: Motions. to Dismiss prior-to the. commencement of:-the- hemngs; - The Motiens::. o
serted that Claimant's claims were.ime-baried pursuantto applicable federal and Pcmmylvama mma. 'i«gg Lt 5 0%
Lof limitafion.; The: Motions also:asserted that.on the face, of the documents produced byztheJCkaﬂm,t*afmm Tho Mnigs
:the :would-be gnable. to-prove, any. entitlement to./damages; because.all: the stock upon ‘which: Ciumant:siéchc: Snahde: 1o
20+ claimiwas shased:shaduheensgiven: away. bywﬂm-aggchd;empz«aldméu\vealake : prior to! Kt dégehirbyiens rrted hadicha
siistirconteibution: to:a: scholarship fund: established;in hesilate-husband : name, for. which & tax ehefitibisytion o . stiplas
sclaimed < Shearson moved:sepatately fordismissalof Glaimant s suitability claims on the grovnd'thaithesd . Shay:so woved:
st fafled:to'state a:claim;far, relief as:a-matter of Jaw:y:On March-25::,1996; -after full consideratiniuthes cfitassybaty, e
n: hiPanehreserved-decision.on.all Respondents. motions; wlich suererenewed at the close of Claimanisxcasesssrveddoeisinne
L it due a8 ‘partmf Rcsp.ondmts (Moﬂm tg sDwmlss;audiorlssummw I!ldmtand Dlrscted Awa:d mmﬁxﬁ ﬁ‘!";ﬂﬁwt 5.6%

','. e

- iPursuam to Rule 1{1301(;1) (fnrmgrly Secuon 12) nf the NASD coda ot‘ ArbltrationProcedure and ﬂ:e by- o "

- laws-of the NASD, ‘the Panel exercised its jurisdiction over Respondent Faragalli (notwithstanding:his:
failure to submit an executed Submission Agreement) to which Faragalli asserted on the record on April
19, 1996, Therefore, Faragalli is bound by the rulings and the determination of this Panel.
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AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing and post hearing
submissions, the undersipned arbitrators have decided in full and final resolution of the issues submitted
for determination as follows:

L That Claimant’s claims are denied in their entirety and the Respondents’ Motions to
Dismiss this case and direct an award in their favor is granted.

2. That the claim for punitive damages is denied.

3. That each parties shall bear its own costs and expenses, including attorney’s fees, except
as specifically stated below.

4. That any relief not specifically addressed herein is denied.
FORUM FEES

Pursuant to Rale 10332(c) (formerly Section 43) of the Code of Arbitration Procedure, the following
Forum Fees are assessed:

- 2Prehearmg Ses,slom X $3D0 00 -.33600 DO ':; SR

T S

12 fhmmg. sessnon&x Sl,@mm
RN e dhinains TOURRE gL
k“% ,S-chtai“fomm&feas‘ﬂﬁ{iﬁﬁofm '3
Zrfomlskininithediin eiiae; dateand 5 pame, fc»r whicihyz i
sepaThve Pafiel, Hustdetbmisied that forumfeds; shitl‘bu assmed;"'a& Falfowss
‘wi‘~v~<a~rn'-sr e a:;:v@ P R Tl s ‘m% :r

7 assessment due from Clan'nant \of $5, 300 00

i i - '- Rdspcndenttl;a;;gallns assessr.d ;c;r:m fees mthe amount of $2 100 OG
Respondent Shearson is assessed forum fees in the amount of $2,100.00.

Respondent PaineWebber is assessed forum fees in the amount of $2,100.00.

Fees arc payable to the National Association of Securities Dealers Regulation, Inc.
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DATE CONCURRING ARBITRATORS’ SIGNATURES

[t Baboro A fls)

Barbara A. Ash, Chairperson
Public Arbitrator

Albert Mancini, Ir.
Public Arbitrator

A Qsﬁ;u - &“g'-'ﬂ
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DATE

MaveumBeq X, (46

Date Decision Served by NASD Regulation:_

CONCURRING ARBITRATORS’ SIGNATURES

Barbara A. Ash, Chairperson
Public Arbitrator

Albert Mancini, Jr.
Public Arbitrator
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DATE

Date Decision Served by NASD Regutation:_biom By /111998

.. Jerry Brown |
<., Industry Arbitrdtor

CONCURRING ARBITRATORS’ SIGNATURES

Barbara A. Ash, Chairperson
Public Arbitrator

Albert Mancini, Jr.
Public Arbitrator

Lo

g




