NASD AWARD

NATIONAIL ASSOCIATION OF SECURITIES DEALERS, INC.

In the Matter of the Arbitration Between
Name of Claimants
Subhash Kapur, as Trustee of the Metro

Rehabilitation Service, Inc. Defined Benefit
Pension; and Subbash Kapur d/b/a Oakland

Mgmt. & Leasing
and NASD Case Number: 95-00706

Name of R ents

Merriil Lynch, Pierce, Fenner & Smith, Inc.; and
Gerald J. Hoskins

REFRESENTATION OF PARTIES
Claimants Subhash Kapur, as Trustee of the Metro Rehabilitation Service, Inc. Defined Bentefit
Pension and Subhash Kapur d/b/a Oakland Mgmt. & Leasing ("Claimants”) were represented by
Lawrence S. Schultz, Esq. of Driggers, Schultz, Herbst & Paterson located in Troy, Michigan.

Respondents Merrill Lynch, Pierce, Fenner & Smith, Inc. ("Merrill Lynch®) and Gerald J. Hoskins

("Hoskins") were represented by Clarence L. Pozza, Esq. of Miller, Canfield, Paddock & Stone, PLC
located in Detroit, Michigan.

CASEINFORMATION

The Statement of Claim was filed with the National Association of Securities Dealers, Inc. ("NASD")
by Claimants on or about February 10, 1995.

Claimant Subhash Kapur, as Trustee of the Metro Rehabilitation Service, Inc. Defined Benefit
Pension's Submission Agreement was signed on February 25, 1995 by Subhash Kapur.
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Claimant Subhash Kapur's Submission Agreement was signed on January 25, 1994,

The Statement of Answer was filed with the NASD by Respondents Merrill Lynch, Pierce, Fenner
& Smith, Inc. and Geraid J. Hoskins on or about May 12, 1995.

Respondent Merrill Lynch's Submission Agreement was signed on May 12, 1995 by William ps
Crowe, Ir., Vice President and Senior Counsel of Mermill Lynch.

Rﬁpcndem Gerald J. Hoskins' Submission Agreement was signcd on May S, 1995.
HEARING INFORMATION

The hearing was beld on March 28, 1996 for two (2) sessions, March 29, 1996 for two (2} Bemiy was fwld o
sessions, and April 29, 1996 for two (2) sessions. The hearing location was Southfield, Michigan»< “c i 73,
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_— Clﬁmam;aﬂegedmuSubhashKameKamwﬂwuammwaﬂvemvmmwhosoughfa AT oAk
reasonable return on his investments. Claimants maintained that Kapus's primary oh;ectrfems: ‘
return of principal. ClmmnxscuntendedthatKapmmaanedbnpmonaldfblammt,m
wellashuﬁlm’spms:onplanaccounththRespondemM@mllLyndl,andthatR&spandm
Hoskins served as Claimants' financial consultant.

Claimants asserted that, in September 1993, Respondent Hosking called Kapur and recommended
that the pension cash be invested in Alliance North American Income Government Trust Class C
("Alliance Trust"). Claimants alleged that Kapur consented to the pension plan investing
$150,000 in the Alliance Trust. Claimants also contended that Kapur invested $1,200,000 from
the d/b/a account in the Alliance Trust. Claimants asserted that Respondent Hoskias failed to give
Kapur a prospectus. Claimants maintained that Respondent Hoskins failed to disclose the high
degres of risk to principal involved in the Alliance Trust.

Claimants alleged that, in late February 1994, Respondent-Hoskins advised Kapur that the
principal in the Alliance Trust was fluctuating, and that Kapur was losing principal. Claimants
maintained that Kapur demanded that the entire investment be liquidated.

Claimants asserted that Respondents violated federal and Michigan securities laws, the Michigan
Consumer Protection Act, the common law, the rules of the New York Stock Exchange, tha rules

gy
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©ein . but were.cansed solely and exclusively by Claimants' failure to, exercise due diligencein o v

of the National Association of Securities Dealers, and the provisions of the Employment
Retirement Security Income Act.

Respondents Merrill Lynch, Pierce, Fenner & Smith, Inc. and Gerald J. Hoskins denied all
liability to Claimants in the Statement of Answer. Respondents alleged that Kapur's stated
investment objectives were moderate risk and growth and income. Respondents contended that
Kapur was advised that the Alliance Trust consisted of government securities issued by the United
States, Canada, and Mexico and moreover, that a position in the portfolio could be invested to
securities of Latin and South American governments. Respondents maintained that Kapur was
furnigshed with a prospectus. Respondents alleged that Kapur was a knowiedgeable, experienced
investor who was seeking increased yield, and was well aware of the effects of interest rates on
asset valuations. Respondents asserted that the investments were suitable and in accord wnth
Kapur's objectives and financial circumstances.

Respondents asserted the following affirmative defenses, including: Claimants failed to:mitigate. . L0
their damages; Claimants losses, if any, were not caused by any acts or omissions ofltapnndmts, alosans

connection with their accounts; Claimants' claims are barred by equitable principals ofzmuﬁcannn;‘] aeir 2cc
estoppel and waiver; Claimants asmmedthenskofmrketﬂucmanonastheyaﬂ'ectm}:m anel watver, Cla
aecounts*mdﬂmmnshadﬁxﬂmdcmppletecmh‘u!overthmrmnunt& seemnty, and Clatmanrg

The Trust sought recovery of out-of-pocket losses of approximately $9,000, and Kapur sought
approximately $56,000 of such losses, plus interest, costs and attorneys' fees.

Respondents Merrill Lynch, Pierce, Fernmer & Smith, Inc, and Geraid J. Hoskins requested that

meSMMOFCImbedmssedmlmennretymdthmﬂlmmmdmmcmn
beassessedasamsttheCla:mant

OTHER ISSUES CONSIDERED & DECIDED

The parties have agreed to receive conformed copies of the award while the original(s) remain
on file with the NASD.
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AWARD '
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After considering the pleadings, the testimony, and the evidence presented at the hearing, the
.. undersigned arbitrators have decided in full and final resolution of the issues submitted for
determination as follows:

I. Respondent Mermrill Lynch, Pierce, Fenner & Smith, Inc. is liable for, and shall pay to
Claimant Subhash Kapur, as Trustee of the Metro Rehabilitation Service, Inc. Defined
Beanefit Pension compensatory damages in the amount of Five Thousand Dollars and No
Cents ($5,000.00), inclusive of interest;

2. Respondent Merrill Lynch, Pierce, Fenner & Smith, Inc. is liable for, and shall pay to
... .. Clairnant Subhash Kapur-d/b/a Qakland:Mgmt & Leasing compensatory damagesinthe .. . -
,_qmoun: of Twenty Five Thpnsmd]i)nllam and Ho Cents: (525 000. 00) mcluslve of . :

RS reed Ty o

REAROeE Thedmms agmast&cspendnm Gera!dl Hnslmmaremsmmmd in thuremm:ty vmh’av et ‘Q-; e *:
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4, RapondentMem[lLynch,Plerce, Fenner & Smith, Inc. is liable for, and shail pay to.the: o Bt
SRR .-Natmnal Assomanon ofSecunnes Dealers Inc. allforumfees mcun'edmtlnsmatter:' sinnal ;

‘l

- e o Othet than fonnn'fe&swhlch are speclﬁed below the parties shall each bcar thelr own:
respective costs and attorney's fees;

6. Any relief not specifically enumerated is hereby denied.

FORUM YEES

Forum fees are calculated at the rate of $500 per hearing session and $300 per pre-hearing
session, if any. There were six (6) hearing sessions x $500= $3,000. Total forum fees = $3,000.
Pursuant to §43(b) a hearing session is any meeting between the parties and the arbitrator(s),
including a pre-hearing conference with an arbitrator, which lasts four (4) hours or less.

Pursuant to §43(c) of the NASD Code of Arbitration Procedure, the National Association of
Securities Dealers, Inc. ("NASD") shall retain the non-refundable filing fee in the amount of $150
previously deposited with the NASD by the Claimants. The NASD shall refund the hearing
session deposit in the amount of $500 previously deposited with the NASD by the Claimants.
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Respondent Merrill Lynch, Pierce, Fenner & Smith, Inc, is liable for, and shall pay forum fees in
the amount of $3,000. Respondent Merrill Lynch, Pierce, Fenner & Smuth, Inc:is liable for, and
shall pay the Section 45 Member Surcharge in the amount of $300.

.o Fees are payable to the National Association of Secarities Dealers, Inc.
Concurring Arbitrators' Signatures d
\s\ Robert J. Scafuri May 10, 1996
Robert J, Scafuri, Esqg. Dated:
Chairperson :
Public Arbitrator

v My 14, 1996 i1 oo s

' *\s\Hawa.rdF Lymt ;
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* Dated:

For NASD use only:
Date award served on the parties: May 20, 1996




