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N.A.8.D. AWARD

NATIONAL ASSOCIATION OF SECURITIES DEALERS

In the Matier of the Arbitration Berveen

Helen F. Dmke Revorable Trust,
Helen F. Drake, Trustee
Claimant
9501093

V.

Smith Barney Shearson, Inc., and
Lee A, Weiss

Respondents

RES 10,

Claimant Helen F. Drake Revacable Trust, Helen F. Drake, Trustes (“Claimant") was represented by Robert D.
Mitchell, Esq., of Scottsdale, Arizona.

Smith Baméy Shearsan, and Lee Weiss ("Respondents') were represented by John P. Bevilaqua, Esg., Viee
President, Assistant General Counsel, Smith Baroey, New Yoerk, New York.

CASEINFORMATJON

Claimant's Statement of Claym was filed on or about February 28, 1995, Claimant's Submission Agreement was
signed on May L), 1995,

Respondents’ joint Stalement of Answer was filed on or about April 20, 1955. Respondent, Lee Weiss' Submission
Agreement was signed on May 8, 1995,

(] TION

The hearing was held at the Marritotis Mauntain Shadows Resort, in Scottsdale, AriZona, on August 31, 1993, for
a o) of three (3) sessions. A pre-hearing was held on August 28, 1995, for a total of one {1) session.

£ASE SUMMARY

Claimant alleged that Respondents: Negligently advised her to invest in the securities purchased in her account;
made unsuvitable recommendations and investments in her account in violation of the Rulea of Frir Practice, Article
1, Section 2; breached their fiduciary duty to Claimant; breached their contract with Claimant; violated A.R.S.
Section 44-1991 by commitling securities fraud; violated Secrion 10{b) of the Securities and Exchange Act of 1934
and SEC Rule 10b-3; committed common taw fraud through the numerous misrepresentations of fact or omissions
of material fact to the Claimant in connection with her invastments; made intentional misrepresentations to the
Claimant; and made negligent misrepresentations 1o the Claimant. Claimant also alleged that Smith Bamey failed

ta supervise the actions of Lee Weiss in violation of NASD Rules of Fair Practice, Artick 3, section 27, and NYSE
Rule 342,




In their joint Answer, Respondents demed all of the sllegations of wrangdoing and asseried that Claimant was
entitled to no relief whatsoever, In addition, Respondents asserted the following affirmative defeases: Claimant
has failed to state a claim upan which yclief may be granted; Respondents are not in violation of any rules,

regulations, ar applicable laws; there is no privase right of action for alleged violations of the Rules of the National
Association of Securities Dealers. [nc. (the "NASD"™ or the Rules of the New York Stock Exchange, Inc.:
Cluimant’s claims; Claimant’s claims are barred by the doctrine of rarification; Claimant failed to mitigate her
damages; any losses allegedly ineurred by the Claimant were caused by markst forces beyond Respondents’ contral
and alsa due w her own actions; and Claimant is not entitled to punitive damages.

RELIEF REQUESTED

Claimant requested an award of the following:

A. Rescissiog and compensatory damapes of at least $26,400.00, pius interest:

B. Recovery of her filing fees and such other cost and expense as may be incurred in bringing this arbitration;
C. Aftarneys’ fees pursuant to A.R.S. Sections 12-34]1.01 and 44-2001;

D. Punitive damages in an amount the arbitrators deem eppropriate. Claimant submitted that ths sum of
$20.000.00 to be a just amount; and

E. Such other relief jn favor of the claimant as the arbitrators deem just and appropriale under the
circumstances.

Respondents requested that the Statement of claim be dismissed in its entirety.

Smith Bamey did not file with the NASD a praperly executed Submission to Arbitration. Smith Bamey is required
to submit to arbitration pursuant to Section 12 of the NASD Code of Arhitration Procedure (the "Code”). Smith
Barney has filed an Answer 1o the Claim, and has appeared at the hearing. Therefore, Smith Barney is bound by
the determination of the panel on all issucs submilted.

The parties have agreed that the Award in this maiter may be executed in eounterpart copies or that & handwrinten.
signed Award may be entered. In cither case, the parties bave agreed to receive conformed copies of the Award
while the original(s) remain on file with the NASD.

AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing, the undersigned
arbitrator(s) bas/have decided in full and final resolution of the issues submitted for determipation as follows:




1. Respondents are jaintly and severally lishle for, and shall pay to the Claimant the sum of $23,768.00, plus
intetest a1 the stanMory rate to begin running 30 days after the date of the Award, until paid.

2. Respondents are jointly und severally liable for, and shall pay io the claimant the sum of $8,319.00 as an
award of attomeys’ fees.

3. Except as set forth in this Award, each party shall bear its own costs and expenses, including atforneys”
feas, associated with this arbitration.

4, Any claim for relief, or request for an award not specifically covered herein, are, and each of them, denied
and dismissed with prejudice.

FORUM FEES

Pursuant to Section 43(c) of the Code, the following Forum Fees are assessed.

Forum fees are calculated at the rate of $400.00 per hearing session and $300.00 for each pre-hearing conference.
There were three (3) hearing sessions @ $400.00 each, and one pre-hearing conference session @ $300.00 for a
total of $1,500.00 in forum fees (o be assessed. Pursuant to Section 43(h) a hearing session is any meeting between
the parties and the arbitrators, including a pre-hearing conference with an arbitrator, which lasts four (4) hours or
Jess.

Pursuant to Section 43(e} of the Code, the NASD shall retain the aanrefundable filing fee i the amount of $120.00

and shall refund the heariog session deposit in the amount of $400.00 previously depasited with the NASD by the
Claimant.

-Additional forum fees in the amount of §1,500.00 are assessed joinily and severally against the Respondents.

Pursuant 1o Section 45 of the Code, the NASD shali retain the nonrefundable member surcharge previously paid
by Smith Bamney.

Fees are payable to the National Association of Securities Dealers. Inc.

Charles A. Finch s/ September 7, 1995

Charles A. Finch

Public Arbitratos, Presiding Chaiy

James C, Sel /s Septe 18, 1
James C. Sell

Public Arbitrator

Harold A. Shapiro s/8 September 11 5
Harold A. Shapiro




