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NASD Regulation, Inc.

In the Matter of the Arbitration Between:
Toshiaki Saito and Shareen K. Saito, Claimants vs. LLC & Co., Inc.. Bear Steams & Co.. Ine..
and Yan Skwara, Respondents.

Case Number: 935-03025 Hearing Site: Honolulu. HI

Claimants, Toshiaki Saito and Shareen K. Saito (hereinafter collectively referred to as
"Claimants"): James T. Countiss. Esq.. Green & Countiss. 700 Richards Street. Harbor Square.
Suite 704, Honolulu. HI 96813

Respondent, Bear Steams & Co..Inc., ("Bear Steams"): Mark E. Lehman. Esq., Bear Steams &
Co..Inc., 245 Park Avenue, 10" Floor. New York, NY 10167.

Respondent. LLC & Co.. Inc., ("LLC"): Isaac M. Zucker. Esq.. First Asset management. Inc.. 67
Wall Street, New York. NY 10005:und fn Pro Per, 600 Old Country Road. Suite S18, Gurden
Citv. New York 11530,

Respondent. Yan Skwarie (“Skwara™y. Isaac 41. Zucker. Esq., First Asset management. Inc.. 67
Wall Street. New York. NY 10003, and /n Pro Per. 4694 W Point Lorna. #6. San Diego. CA
92107, 480 E. 74" Street. Apt 2D, New York. NY 10021, 2038 W Royal Lane. #1146, Irving.
TX 75063.

Statement of Cluim filed on or about: June 22. 1995

Claimants. Toshiaki Satto and Sharcen Sato. signed the Uniform Submission Agreement: May
19, 1995 and May 30. 1995, respectively

Statement of Answer filed by Respondenis. Bear Steams. LLC and Skwara, on or about: August
23,1995

Respondents. Bear Steams. LLC and Skwara, signed the Uniform Submission Agreement:
August 21, 1995, August 22, 1995 and July 3i. 1995, respectively

Amendment to Statement of Answer hifed by Respondents, Bear Steams. LLC and Skwara. on o
about: April 29. 1996

CASE SUMMARY

Claimants originally asseried the following causes of acuon: Viclation of Section 10(b}, Section
10b-5 and Section 20 of the Sccuriics and Exchange Act of 1934 commeon law claims of fraud,
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intentional misrepresentation, negligent misrepresentation: breach of fiduciary duty and breach of
covenant of good faith and fair dealing: breach of written contract; professional negligence:
violation of Rules 342, 401 and 405 of the New York Stoch Exchange: viclation of NASD Rules
of Fair Practice and: violation of Scction 483-14 of Hawaii's State Uniform Securities Act. The
claims relate to trades allegedly made by Respondent Skwara while employed as a registered
representative for Respondent LLC for whom Respondent Bear Steams acted as a clearing firm.

Unless specifically admitied in its Answer. Respondents Bear Steams. LL.C and Skwara denied the
allegations made in the Statement of Claim and asserted the following defenses: Claimants failed
to state a cause of action: Claimants assumed the risk: Respondents satisfied their obligations under
the NYSE and NASI} Rules: Claimants' claims are barred by the equitable doctrines of estoppel.
unclean hands. ratification and waiver; Respondents had no discretion over Claimants' account:
tespondent acted in pood faith and: any loss suffered by Claimants was the result of marhet
conditions. '

[n May 1996,Claimants and Respondents Bear Steams. LLC and Skwara purportedly settled this
case as against all parties.

On July 23, 1996, Respondent. LLC. filed a Motion to Enforce Settlement. Respondent LLC
filed a Renewed Motion to Enforce Settlement on October 16. 1997,

This case proceeded 10 an evidentiary hearing on October 16. 1997, Al that tme., the Panel 100k up
for consideration the Respondents” Motton for Entorcement of Scutlement based on Respondents’
assertions that the case had been settled by pnor counsel for the parties.

Al the October 16, 1997 hearing. the Panel granted Respondent, Bear Stearns™. Motion to Dismiss.

Following the October 16. 1997 hearing. the Panel found 1hat the parties had repudiated the
settlement prior to consummating any such scttlement and. therefore, the arbitration would proceed
on the merits. The Pane!, however. recused itsell based on the fuct that it hud received testimony
and other evidence regarding the setiiement.

On December 9, 1999, the case proceeded to arbitration on the merits on with the newly appointed
and accepted Punel.

ELIEF REQUESTE
Clarmants requested:
Compensatory Damages $268.954
Punitive Damages In a4 sum as determined buy the
Panel,

Interest %32 037.86 at a rate of 10% from
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Attormey:;' Fees

Other Costs
Other Monetary Relief

Non-Monetary Relief

Respondents. Bear Steams. LLC and Skwara requested:
Non-Monetary Relief

Fehruary 1, 1995

Reasonuble attorneys’ lees as
determined by the Panel.

3500 filing fees.

For costs of arbitration sessions.
costs of cxpert witnesses,
management fees and cammssions,
for out of pocket losses as
determined by the Panel.

Rescission of all stock purchases and
tor othet relief as deemed just and
equitzble by the Panel. -

Dismissal of all claims

Upon review of the file the undersigned Panel determined that Respondents LLC and Skwara

have been properly served with the Statement of Claim and received due notice of the hearing.
and that arbitration of the matter would proceed without Respondents LLC and Skwara present
tn accordance with the NASD Rule 10318 of the Code of Arbration Procedure (the "Code").

AWARD

After considening the pleadings. the lesumony and evidence presented wt the heanng, the Panel
has decided sn fuil and final resolution of the 1ssues submitted for determination as follows:

|. Respondents LLC and Skwara are jointly and severally liubic and shall pay Claimants $17.
276.17 in compensatory damages. and shall pay Clasmants $3.463.02 in interest on the

compensatory damages, for a total due of §21.739.10.

1.4

$16.800 1n attormeys’ fees.

3. Respondents LLC and Skwara are jointly and severally liable and shall pay Claimants $3.700

In Cxpert witness tees,

4. Respondent. LLC is solely liable and shall pay Claimants $5.000 m general damages

5. Al] other cluims are denied in their entirety

Respondents LLC and Skwara are jointly and severally liable and shall pay Claimants
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6. The Panel denied the Claimants” Motion 1o Enter Defuult as against Respondents LLC and
Skwara, and instead. proceeded in accordance with Rule 10318 of the Code.

EEES

Pursuant to the Code. the following fees are assessed:

Filing Fees
NASD Regulation, Inc. will retain or collect the non-refundable filing fees for cach claim:
Initial claim filing fee = 52060

Member Fees

Member fees are assessed to cach member firm that 18 a party 1n these proceedings orto the
member firm that employed the associated person at the time of the events giving nise to the
dispute. In this matter, the member firtn 1s a parry.

Member surcharee for Respondent LI.C =$330
Total member foes = 3350
Adjournment Fees

Adjournments requested during these proceedings:
JTanuary 29, 1996-January 3. 1996, adjournment by Claimunts and Respendents LLC and

Skwara = $750
Wuived

Apnl 29, 1997-Apnil 30. 1997 = 51000
wWntten Off

September [8, 1997-Seplemeber 19. 1997, adjournment by Respondent LLC =S$1000

Forum Fees and Assessments

The Punet assesses forum fees for each hearing session vonducted. A hearing session is any
meeting between the parties and the arbitrators. including a pre-hearing conference with the
arbitrators. that lasts four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-hearing session with a single arbitrator X 300 = 5300

Pre-heanng conference: September 6. 1996 | session
Three {3} Pre-heartng sessions with Panel x 3750 = 532250
Prc-hearing conferences: May 21. 1998 I session
Pre-heuring conferences; Ociober 11999 1 sesston
Prc-hcuning conferences: Octoher &, 1999 1 session
Eight (8) Hearing sessions x $750 = $6000

Hearing Dates: October G, 1996 . | sess10n
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Hearing Dates October 16,1997 2 sessions
Hearing Dates October 14, 1998 I session
Hearing Dates December 9, 1999 2 sess10ns
Hearine Dates December 10. 1999 2 sgssions
Total Forum Fees =8K330

The Panel has assessed $3900 of the forum fees jointly and severally 1 o Cliimants.
The Panel has assessed $4650 of the forum fees jointly and severally t o Respondents LLC and
Skwara.

Administrative Casts

Administrative costs are expenses incurred due to a request by a party for special services
including, but not limited to. additional copies of arbitrator awards beyond those provided
without charge. copies of audio transenpts, retrieval of documents from archives, interpretars.

and security.

I. On October 22, 1999, Claimants. requested copies of a cassette tape of the October 16, 1997

heanng =815
Fee Summary
Chumants are hereby jointly and severally liable for:
Initial Fihing Fee =5 200
Forum Fees = 53900
Adminsirative Costs =3 I3
Towl Fees =54115
Less pavments = $1963
Balance Due NASD Regulation. Inc. = %2130

Respondents. LLC and Skwara are herchy jointlv and severally hiable for:

Forum Fees = $4630
Total Fees = 54650
Less pavments =% 0
Balunce Due NASD Regulation, Inc. = $4650
Respondent. LL.C 1s hereby solely liablc for
Member Fees =% 350
Adpumment Fee = $2000
Total Feus = $2350
Less pavments =$2350

Balance Due NASD Resulation. Ine. =5 4]
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All balances are due 1o NASD Resulotion. Inc. and are puvable within 30 davs of the service date
of this Award.
Concurring Arbitrators’ Signatures

b Mk .

Hurmette Holt Signuture Date
Public Arbitrator. Prestding Chair

Robert E. Cooling Signature Duie
Public Arbitrator

Donald 5. K. Ching Signature Date
Industry Arbitrator

Dute of Scrvice {For NASD oftfice use only)
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STATE OF Hawall : P88
1

bk P i
COUNTY OF J VA .

/D
Ory this __ At day of % i"_%\_ L2000, befwre me personaily
d %ZW 1o me knawn and koewn before me 1o be

Jppeant I

the individua! deseribed in and wha ¢xecuted the foregoing insrument, and s/he duly acknow ledged (o me that »/he

Ntaves /3. Frcoienid
Notary Public, ’ @EEL o Judicral Cireuit, Staee of Hawadl

My commission expires ____,._'Z,____{Q:TAO@;

exetuled the same.

[e>
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All bulances ure due ta NASD Regulatian, Inc and ore payasic wihin 30 doy: of the servic: dute
of this Awerd,
Concurring Arhitrators” Signatures

Hamerue Holt Signarure Date
Public Artutrator, Presiding Chair

m__~ iﬁw la 000
Robert £. Coolmg Signawre Daie

Public Arbitrator

Donaid 8. K. Ching Sigznature Date
Industry Arbitraror

Date of Scrvice (For NASD office uiz on'y;

Date Served:
JAN 14 2000
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STATE Gr¥ HaWAII 88.,

COLINTY Of HOg,f,gg_u,«;g

i1
On this I3 thuy w0l _@Mﬁﬂ?____ 2600, wfore M2 persmally
appeatad ___ﬁm €. (l NOLING a o e knewe oed Spows before me o ke

ohe ndivalaal describee i and wha executed the forcgmng instoarmen, and .‘@ du,y scknowledged 1o me that sthe)

¥
)

execuled the sapme.

{lﬂ’-ﬂ) Eayved ffhﬁﬁl

Nolary Pudliz, 13t . Judicial Circuir, Siane of Hawaii
- by -
- L My conms£ion expires ALY ‘_?J R 00
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All balances are dua ts NASD Reguistion, Inc. and are payable within 30 days of the aervice data

of this Award.

Coneurripg Arbitratory’ Signatures

Harriatts Holt
Public Arbitrator, Presiding Chair

Robert E. Cooling
Public Arbitrator

M% ;
Donald §. K. Ching \
Industry Arbiralor

Dats of Service (For NASD office use onlv)

Date Served:
JAN 1 4 2000

Signature Date

Signature Dart

/-7-00
Signature Date
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STATE OF HAWAL §S.

}
- 'd ULR —

oy of . JBnUarY . 2000. before me peronally
1o me Anown scd ktown before mb K bt

1w individus) descrided in and wha sancwiad the forsgoing inshrartend. and sing duly scrnowisdged 1o 2o Ut vho

Kio hrte LS. g

_cHERYL LBE IWA - -

Newary Pubilc. . FALED . udicisl Crouit, Suam of Hawail”
My commiseion ekplren 1/30/2003

g,




