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NASRALHONATONSSOCIATION OF SECURITIES DEALERS

In the Matter of the Arbitration Berween
Names of Claimants

William A. and Rita L. O Kezle

55-03189
Names of Respondents
Merrill Lynch Pierce Fenner & Smith, Inc.
and Lois W. Appleby
REPRESENTATION

For Claimants. William A. and Rita [.. O Keefe { "the O’Keefes"); Stephen L. Cook, Esg. Palm
Beach Gardens. Florida.

For Respondents, Merrill Lvnch Pierce Fenner & Smith, Inc. ("Merrill Lynch®) and Lois W.
Appleby ("Appleby”): John J. Kilkenny. Esq. of Mermrill Lynch, New Yerk, New York. '

CASE INFORMATION
Statement of Claim filed on: June §. 1995,
Claimant’s Submission Agreemeni signed om: Auguse 14, 1995.
A Joint Statement of Answer filed on: Qctober 16, 1995.

Respondent’s Submission Agreement signed on: October 16, 1995 by John J. Kilkenny on behalf
of Merrill Lynch and by Appleby on: October 19, 1995

HEARING INFORMATION

On October 23, 1996, a hearing lasting (2) sessions was conducted in Fort Lauderdale, Florida.

CASE SUMIMARY

Claimants alleged that the investments made on their behalf were inappropriate for their
investment objectives; that Respondents engaged in planned deception of the eroding values of
Claimant’s investments; that Respondents knowingly, willfully and repetitively reproduced
monthly, quarterly, and annual statements displaving grossly inflated values and stated "N/A"
or "“face value” or "prices not available”; that due to these fraudulent practices, concealing the
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true value of the investment, Claimants were prevented from tiling a timely atbitration claim;
that Respondent is guilty of fraud and fravdulent concealment.

Respondent denied each and every allegation of wrongdoing set forth in the Statement of Claim.
Respondent maintained thar Claimants invesied in limited partnerships prior 1o the purchases in
issue; that Claimants approved cvery uansaction in advance and that Claimants received trade
confirmations for every transaction in the accoumt. as well as monthly account statements: that
Claimants were aware of the prive decline by virtue of their monthly statements and their
personal participation in the pricing of their second purchase at a 20% discount. Respondent
also maintained that Claimants’ second purchase of JMB-X in 1989 was unsolicited and as a
matter of Jaw, suitable: thar finallv. as of September 1996, IMB-X had made cumulative cash
distributions to Claimants totaling over 1% of the amount originally invested.

RELIEF REQUESTED

Claimants requested $24,213.00 in compensatory damages, plus $76,645.00 in treble damages.
$21,017.00 in interest plus filing tees and atorney's fees.

Respondents requested that Clunnanis” clatms for damages be denied in all respects, and that the
costs of this action, including auorney’s fees. be assessed against Claimants.

OTHER ISSUES CONSIDERED & DECIDED

1. The partics have agreed that the Award in this matter may be executed in counterpart
copies or that a handwritten, signed Award may be entered. In either case, the parties
have agreed 10 receive conformed copies ot the Award while the originals remain on file
with the NASD.

2. On October 21, 1996 the NASD received a lerter from the Claimants stating that they
were withdrawing their claim against Respondent Lois W. Appleby, with prejudice.

AWARD

After considering the pteadings. the tesrimony and the evidence presented at the hearing, the
undersigned arbitrators have decided in full and final resolution of the issues submitted for deter-
mination as follows:

1. Respondent. Merrill Lynch. is found not liable and, therefore, alt claims against it are
hereby dismtissed.
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OTHER COSTS

Other than the Forun. Fees detailed below the parties shall each bear all other costs and expenses
incurted by them in connection with this proceeding.

FORUM FEES

Pursuant to Section 10332 (formerly Section 43¢) of the Code of Arbitration Procedure, the
following Forum Fees in the amount of 5$1.500.00 (2 sessions X $750.00).

1. Respondent is hereby assessed forum fees in the amount of $1.500.00, $750.00 of which
shall be paid direcdy 10 Claimants and the remaining $750.00 shall be paid to the
NASDR.

2. The NASD shali relain the amount of $730.00 previously deposited by Claimants.

3. The NASD shall retain the $200.00 von-retundable filing fee paid by the Claimants.

4. The NASD shall retain the $350.00 Scetion 103533 Member Surcharge (formerly Section
45) paid by Respondent.

Fees are payable to the National Association of Securities Dealers, Inc.
ARBITRATION PANEL
Concurring Arbitrators’ Signatures

Is/

Stan West Public/Chairperson
Is/

Rebecca Covey Public/Panelist
s/

Bernard Homick Industry/Panelist

Date of Decision: Januarvy 7. 1997




