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In the Matter of the Asbitration Barwesn
Lawa Harryman

95-U3195

A.G. Edwards & Sous, Inc.
Susith Barney Sheacson, Inc.
Joe Saporito

Jeff Wang

Kevin Kennody
Alan Borko

For Claimant Laura Barrymoan (“claimam™) appesred ChimTes J. Hecht, Esq. of Hecht & Stecknyan, Now
Yok, New York.

Fot Respondents AG. Edwards & Sons, Inc. (“Bdwards™), Kevin Kesmedy (*Kemnedy™), David
Horowitz (*Homwitz™) and Alan Borko ("Borko™) appeared Phryllis A. Hartich, Esq., in-bouse counsel
for A.G. Bdwards & Sons, bic., Sk. Louis, Missourl

For Respoudents Smith Baroey Shearsen, Iac. (“Smith Bamey”), Joo Saparizo ("Saporito”), Jeff Wang
{“Wang") and Doug Kestficld (“Kentfickd™) appeared Marcie 5, Mintz, Exq., iv-bouse counsel for Smith
Barney Shearson, Inc., New York, New York.

Statemnent of Claim filed: July 5, 1995

Amended Statement of Claim filed: July 12, 1998

Second Amended Statemant of Chaim filed: September 15, 1995.
Claipmant’s Sobmission Agreerent signed on: Jupe 28, 1995.

-Swatement of Amswer filed by Respomients Swith Barncy, Ssporito, Wang and Kentfield o October 6,
1995,

Submitsion Agreements signed by Respondents Smith Barney, Saporito, Wamg snd Kentfield on. Ocvober
6, 1995.
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Statement of Auswer filed by Respondcats Edwards, Borkn and Keuedy on October 27, 1996.
Subauistion Agrescent signed by Respondent Edwards on October 27, 1956.

Submdssion Agreemsat signed by Respondest Borko on July 17, 1996.

Submission Agreement signed by Respondent Horowitz on Tuly 31, 1995.

Submission Agreement signed by Respondent Kenaedy an July 20, 1996.

Fanuaxy 30, 1997/Two Sessions
Janupary 31, 1997/ Two Seasions
Apel 14, 1997/Two Sessions
Aptil 15, 1997/Two Scasions
Aprit 23, 1997/Two Sessions

The bearings were held at the offices of NASD Regulation, Inc., Now York, New York.

CASE SUMMARY

Claimamnt alleged that she became associaied with Smith Barney 82 2 regisiered representaiive & its
Huntingion branch office in 1991 and thereafier prantferred W the Jericho, New York office where she
remnained uptil she left the fim in June 1994 1 join Edwards. Claimant asserted that, in June 1993, upon
Smith Barogy’s advice, she obtained 2 healih instrance poticy from a carrier for 3 customer, Appliad
beginning in September 1993 totaliug $1806. Claimant also alleged that she advised Smith Barney of the
isswance of the policy and the reccipt of commission dhiecks. Claimant further alleged that the insursace
was oot licensed to write this type of policy.

Claimant stated thot ghe left Smith Barney on or about June 20, 1994 aad joined Edwards. Claimant
alleged that Applied Genetics directed Smith Barney to sramsfer its account to cleimand at Edwards.
Chaimnant also alleged thar, on Jone 27, 1994, Smith Bamey called Respondent Kermedy at Edwards and
aitvised him that claimant had violated company policy by selling an insurance policy outside the firm
and firther advised Kennedy that Smish Barney would be filing a negative Fone U-5. Claimant ssserted
tha Edwerds teeminated her employment on June 27, 1994 because Edwsards had been advised that
clmmant had sold ao insurance policy outside (e firm mmd received commistion directly from the
insnrance company in vicladon of Smith Bareey™s policy. Claimant allcged that she left Smith Barney
becanse the firn cut back the services offered by its financis! snd reticespent plasning division and
claimant stated thet a foll service financial planning division was critical for axsay of her conservative
chiems. Claimam also stated that Keatficld wanted claimant 1o change bex mathod of doing business so
zhe wonld have more rapid heeover and penerate gregter comenizsions.
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Claimant alleged that, sier leaving Smith Barney, the finn and its apeots and employees under the
. direction of Xentfinld, engaged in a campaign of nplawful and inproper condoct m discredit claimant,
Claimant asserted that Smith Barney and ity agents and employees impropesly prepared several Form 11-Ss
and falsely reported on clainun’s Form U-S that ber employment with Saith Barney was texminated with
cause. Clainumt also alleped that Smith Bamey and itx agents and employees libeled and slandercd
clamant, falsely pepresented that her Termination was nder review for frand or wroagtel teking of
property or for violating investmsn? relsied statates, regplstions of indnstry standards of copduct, falsely
sizted that Smith Bamey receivad a oomplaim coacerning the benefits of an insuramce policy sold by
claimant, falsely stated that the interance written by clainant was unsuthorized and sold during Joly 1993
company in violation of finn policy whea clatmant had never bean advised that such firm policy existed
and when claimourt had advised Smith Baracy of afl of her activities. Claimant assecte] that these false
Form U-55 were in retaliation for the face that Applied Genetics bad directed Smith Barney to wransfer
its account to clament ar Edwards, Claimant alleged that these statements formed the basis for ber
subsequent disrisssl from Edwards and effectively barred ber from being associated with a major

Claimant further stated that Saporito, Wang and Keotfield, 25 Smith Bamey's employesy, falsely staged
1 claimant’s clients that claimant had heen fired, was unethicsl, had personal problems and falzely gave
claimant™s clicoss the inpression that clgimant bhad eppaged in improper activities with respect to
insurante. Chimant astenied thal these faise 2od defamatory seafemends represcated an sttempr by
respondepds 0 obtain control over claimant’s customer accounts, Claimase alleged that, st the time sbe
resigned from Smith Barmey, her book of business was approximately $4.5 million. Qlafmnnt alleged that
Respondent Smith Barney and its employees were ubijustly enviched and exploited a pection of ber boak
of busipess for their own benefit whes it should bave been transferred to claimars at Edwards, ber new
fema.

Claimam also asterse] that, withont suy investigation, Bdwards, acting on 8 lelephone call from
Kentfield, soromarily derminated claimant’s employment, Claimant atleged that Borko, Kexnedy,
Horowitz and Barbara Evans (“BEvans”™), a5 employees of Edwands, falsely aad maliciously stared 0
claimant’s clients that claimant was no loogers in the brokarsge business, Claimant aiso alleged that
Bozkn, Kennedy, Hovowite and Evans advised claimsant’s clieots that she was oo longer with Edwards
and cowveyed the false tmpression to ber clicwts that claimant wanted her accounts 1o remain with
Edwards.

Claimant asserted that Respondent Edwards and its employees had been unjustly enrichad and exploited
for their own benefit, 3 portion of ber book of business originally valued & $4.5 millicn which should
have remained with claimant when she left Bdwards. Qaimant glleged that only $300,000 remained of
ber baok of busipegs by the time she found new employment, Claimans allcged that sbe has suffered and
contirues fo suffer damage by reason of lost commissions aod has incurred economic imjury in the form
of costs incarred in rebuilding her client 30d asset base.

Respandents Smith Bacnoy, Wang, Saporito and Kentfiedd denfed that any information contained in the
claimant’s Form U-5 was false. Respondents maintained that claimant’s pecformance was unsaiisfactory
and tat 3 memorandum dsted May 6, 1984 confomed this. Respondents maintzined that the
memorandurn was wiitten to confirm a meeting held on May 3, 1994, during which clasant was sdvised
of the finy’s expectatins and gosls. Respondents slso maintained that clahmant resigned frome Stnith
Barney on June 17, 1994 and gave o indicarion that she was leaving to join Edwards. Respondents
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alleped that sevesal days after claimant’s departure, Respondest Kentfield received a wlephone call from
Edwands® Compliance Depariment requesting cleannce to tapsfer claipant’s Hccase. Respondents
conieaded that such clearance was provided.

Respondents maintsined that, on June 23, 1994, Kentfield received a telephane call from the Direcior of
Operations for Applied Genetics who complained shout the benefits coverage under the health care policy.
Respondents maintzined €hat, prior to thix call, they ware unaware of the exiztence of an account for
Applied Genetics and of 2 relationahip between the compiny and claimant. Respondents mabvained that
they searched for claimant’s file with regard to Applied Genetics and that, when 0o information coald
be found, contacted Respondent Kepnedy at Edwards 1o request that be ask claimant wheee the files could
be located, Respondents camtonded that Kenpedy subseguently advised Kentfield that claimant told him
that she had sold the pelicy directly to Applied Genetics outside Smith Ramey. Respondents maintained
thas, oa June 27, 1994, ¥antfield learned that clainant was paid a commizsion of $2,000 for the sale of
the policy plus approximmtely $200 per moath by the Ecanomic Plansing Geoup with which Spith Barney
had no affiliation. Respondents foriher maintzined that Applied Genetics advised Kemfield that it had
agreed to purchase the policy from claimant becange she had represented that she was selling it through
Smith Barney. Respondents contendod that Kentficld subscquently discnssed with Xermedy whas he had
ieamed and requesied that Kermedy research with claienant what had happened.  Respondents Smith
Barney, Wimg, Saporito and Remtfickd dewied that they cogaged in 3 campsign o slasder apd libed
clatmant and mainmined that the Form U-Ss filed by Smith Barpey were trathful and accurate.

Respondeats maintaimed that Edwards first leared of the sale of the policy npon recsipt of a \egter from
Jon Kiein (“Klein™) of Applicd Genetics sens to claimant on Jupe 22, 1994. Respondents staged that they
wexe coucerped by the portion. of the letter that inkmired whether clafnant was acting as an independent
broker rather than as as agesx of Sranth Baraey. Respondoats firtber maintained that claiment was ssked
for am explanation of the circumsteces of the sale. Responrdents admitted that informarion supplied by
Smith Barney provided, in past, the basis on which daimant’s employment with Fdwards was terminated
on Juns 28, 1994 becanss the igformation provided caased legitimate compliance concerns, Respondents
alse cvntended that among the informstion considered by Bdwands in deciding o terminate claimant were
staterncnts mmade by Smith Barney that the policy had beea aold in viokstion of industry and firm rules and
regulations.

Respoudents firther denied that they mads false, defamatory or malicious statements or comrmenty 2bout
claimant 0 claimant™s dients, Fdwards aiso demicd that & had atternpied to secwre accounts from
daimwant. Edwanis also contended that the information coptained in the claimant™s Form U-5 prepared
by & wes truthfol snd accurate. Respondents maintaimed that no damages clainant allegedly suffered bad
ay csusa) conpection 0 Edwards.

Claimant reqoested damages in an amouns pot less than $500,000 33 compessation for severe emotionsl
distress; dumages ix an mmount 1o be determined by the panel for dofamation and siander aod an Ocder
by the panel directing that the falke Form U-Ss be expunged frore the records and that Respondents Smith
Barney and Edwands issoe corrected Fonn U-Ss.

Respondents Smith Barey, Kentfield, Ssporko anid Wang roquested disumssal of the Stsiemeat of Claim
in i3 entinely together with cosix xixt attomecy’s fees.
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Respondeats Edwards, Horowitz, Keanedy and Borko requeste] dixmissal of the Statement of Claim in
its eutirety aud requested thet Pdwands be awanded any and afl costs and expenses incorred i connection
with the arbitraing including reasomsbic atiorncy's facs.

The parties have agveed that the Award in this matter may be executed i counterpart copics or that 2
bandwrinen, signed Award may be emered. In either case, the parties have agreed to receive conformed
copies of the Awand while the riginals remaia on file with NASD Regulation, Inc.

Barbara Bvans was osiginally samed a8 a respondest by ciaimant in this proceeding, Barbara Evans was
not 3 registered representative for Respondent Edwards and was served on a voluntary basis.  Barbara
Evars did not seheait 1o the jurisdietion of NASD Regulation, Inc. and did not participate as z party in
the srhitrstion proceeding,

AWARD

After comidering the pleadings, the testimony and the evidence presented 2t the bearing, the andersigned
mmmhﬂlmmmﬁ&mmﬁwhm:m

1. The Statement of Claim is demied in #is entinety.
2 All cther velfef requests are denied.
3. Each party is to bear their gwn costs and fees.

Parsaant to Rule 10205 of the Code of Arbitration Procedure, the arbicrators have determined thay NASD
Regolgtion will zetain the $500 noe-refundshic filing fer submitted by claimant mnd have asscased the
fallowing Forom Fees:

19 sesxions x $750 = $14,250 - disimant’s hearing session deposit = $13,500 outstanding.

Claimang be and hereby is lisble for the sum of $7,125.08 represeming one half of the forum fees
ssessed. Qlaimant has slready deposited $750 with NASD Regulgion, Inc. Claimgpt owes
$6375.00.

Respondent Sorith Bamey be and hereby i3 Jiable for the sum of $7,125.00 representing one half of the
forum fees ssteased. Respondent owes NASD Regnlation, Ing. the sum of $7,125.00
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b/ 1. Arata, Esg.

1, Joseph ). Arata, do bereby affinn, pursaant to Anticle 7507 of the Civil Pratice Law and Rules, That
1 am the fvdividnal described herein, and who have execnted this instrument which is my award.

A
g

Date of Decision:__Jyge 2, 1997
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Lo L. Fhcedon

Diana L. Friedman, g

1, Diana L. Friedman, do hecby affing, pursuant tp Acticle 7507 of the CivD Pratice Law and Rules, that
I am the individual described herein, and who bave excemed this instrument which is my award,

Diana L. Friedman,

Date of Decision; _June 2, 1997




NASD Case: 95-3195 1Ie?4 6

-
S W1CPN

I,I-‘rmkG mbmﬁnmmmwammmmaﬂmm

' g z hercin, and whbo have executed this instroment which is my award.

Frank G. Pizrza, Bsq.

Date of Decision;June 2, 1937




