AWARD

NASD Repulation. ine. Office of Dispute Resolution

[ the Matter of the Arbitration Between
Emily Decker,
Claimant.
v No. 93-035306
Merriil Lynch. Pierce. Fenner & Smith. Ine..
Jeffrey C. lopp. Sun Investment Services Company. and

Robert V. 1.inkner.

Respondents.

REPRESENTATION OF PARTIES

Claimant Imily Decker ("Claimant”) was represented by Joseph H. Spiegel. [sq. of Joseph H.
Spiegeil. PO located in Southfield. AMichipan.

Respondents Mermll Lyneh. Pierce. Fenner & Smith, [ne. ("Merrill Lynch™) and Jeftrey C. Hopp
{"Hopp™) were represented by Clarence ], Pozza. Jr.. Esa. of Miller. Canticld. Paddeck and Stone
located in Detroit. Michigan.

Respondent Sun Investment Services Company ("Sun Investment Services™ was represented by
Francis R. Ortiz, Tsq. of Dickinson. Wright. Moon. Van Dusen & Freeman located n Detroit.
Michigan.

Respondent Robert V. Linkner ¢'Linkner " twas represented by Gregory [ Thomas, Esq. of Thomas.

DeGrood. Witenotf & Hoffman. .0, located in Southtisld. Michigan.

CASFINFORMATION

The Swuatement of Claim was {iled on or about July 24, 1995,

The Amended Statement of Claim was filed on or about July 3, 1996,
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Clatmant's Submission Agreement was signed on July 14, 1995,

Respondent Mermill Lyvneh and tHopp's Statement of Answer was tiled on or about September 28,
1995,

Respondent Merritt Lynch's Subrission Apreement was signed on Septeinber 27, 1995 by jonathan
AL Schorr of Mermli Lynch

Respondent Hopp's Submission Acreement was signed on October 11, 1995,

Respondent Sun Investment Senvices' Answer o the Amended Statement of Claim was filed on or
about October 28, 1996,

Respondent Sun Invesiment Services Submission Agreement was sigaed on September 9. 1996 by
[.aurie Lennox of Sun Investment Services.

Respondent Linkner's Answer 10 the Amended Statement of Claim was filed on or about QOctober
28. 1596

Respondent Linkner did not {ife a properls executed Submission Agreement with NASD Regulation
Inc. Office of Dispute Resolution.

HEARING INFORMATION

A telephenic pre-hearing conference was heid on: Apeit 9. 1997 for ene ¢ 1y session and May 13,
1997 for one (1) session.

The hearing was held on: SMay 20, 1997 for two (2) sessions: Mav 210 1997 {or two (2)
sessions: June 30, 1997 for two 1 2) sessions: July 1. 1997 for two (2) sesstons: July 2. 1997 for two
{2} sessions: September 16, 1997 for two £2) sessions: Sepiember 17, 1997 tor two {2) SESSIONS:
October 13, 1997 for two (2) sessions: October 14, 1997 for two (2} sessions: and November 12
1997 for two (2) sessions.

The hearing was held in Southficld. Michigan
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CASF, SUMMARY

Claimant was a thigy-five yvear old mother of three voung children at the time of the alleged
wrongful conduct. Claimant contended she wos 1n the process of going through a divoree in 1962
and throughout the time 1n question was a single parent. Claimanr asserted that. in 1992, she
inheriied trom her grandmother's cstate over $1.400.000, of which £970.000 was Old Republic
International Corperation ("Old Republic™y stock with the balance consisting of a variety of blue
chip seeurities. Clarmant matntained that all of the stock had a very low basig,

Claimant alleged that. in late 1992, Respondent Linkner. a financial planner. and registered
represeniaive of Sun lnvesunent Services, reviewed Claimant sholdings and met with her regarding
future stratepy for her invesuments. {laimant contended thar Respondent 1inkner introduced her o
Respondent Hopp. a Merrill Lynch broker. Claimanr asserted that she expressed that she did not
want 1o have the dav-t1o-day responsibility of running the account. as she was a busy working mother
with no investment expertence. Clauimant maintained that she toid Respondents Linkner and Hopp
that she was very conservative. did not want to risk losing principal and wanted a steady monthly
income.

Claimant alieged that. in January 1993, she deposited all of her securities. vilued at over $1.400.0¢
with Merrill Lynch, Claimant contended that, among the other account opentng papers, she nad
signed Mermil Lynch documentsiagreememseis ing Respondent Linkner diseretion over the account
Claimant asserted that she iater orally withdrew the authority. but gave it to Respondent Hopp
instead. Claimant asserted that trom the opening of the account untl Clammant discovered the
wrongdoing, Respondents Hopp and Mermil Lyneh had discretion over Claimant's account.
Claimant claims Respondents owed Claimant a high degree of fiduciary duty. Claimant maintained
that she completely trusied Respondents Linkner and Hopp. Claimant alieged that Respondents
Linkrer. Mernil Lyach and Hopp. contrary 1o Claimant's best imerest. recommended the sale of all
the Old Repubiic which hag a low hasis that resulted in a2 tax in excess of $280.008. Claimant
contended that. 1n order to achicve a benetit from these senes of transactions. Claimant would have
had to earn substantial protits from the purchases ol securitics 1o make up for the taxes paid.
probabiy in the amount o 30% or more,

Claimant alleged that. in carly Junuary 1995 she told Respondent Hopp not 1o sell any more Old
Repubiic stock. Claimant claims that Respondent Hopp engaped in at least fowr unauthonzed
transactions after that time.

Claimant contended that. from the time the sceurities were received in January 1993 through,
approximatelv January 1993, the aceount generated over $67.000 in comnmussions. incurred neasly
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S18.00¢ 1n interest and incurred g et rrading loss of about $90.000. Claimant assened that no
written or oral investment plan was prepared for or presented to Claimant by any of the
Respondents. Clatmant mamtaised that the costequity ratio of the account was over 8.6%. Claimant
maintained that Respondenr Linkner tatled to recommend and impiement a Charitabie Remainder
[rust wiuch resulted 1 S2.700.000 ¢ damages. attorneys fees and costs. Claimant alleged
Respondents Meerudl Ly och and Hopp caused over $700.000 i damages. incloding commissions.
trading losses, interest and unnecessany wixes. attorneys fees and costs.

Respondents Merrill Lynch and Hopp denied all allegations of wrongdoinye, breach ot duty, liabiliy
and damages. Respondents Memibt Lynck and Hopp asserted that the ransactions opencd at Merrii
Lunch were protitable. Respondents Mernitl 1.vneh and Hopp aileged that any alleged losses were
caused by the decline in markets 2lue of posiwons ransterred into the account by Claimant. and by
securitics sales required to fund Claimant < withdrawals of over one million dollars from the account

Respondent Memli Lynch  and Hopp contended that all transactions were undertaken with
Claimant's authorization, knowledse and consent and were not excessive. Respondents Merrl
Lynch and Hopp alleged that all ransactions were suitable for Claimant given the obectives and nisk
tolerance and were the result of numerous discussions and meetings., Respeondents Memill Lynch
and Hopp contended that Respondentsadvised Claimant of the risks inherent in the investments and
Claimant knowingly chose to assume the risiks. Respondents Mernill Lynch and Hopp asserted th~r
transactions were uadertaken atter discussien and authortzation to diversitv Clammant’s accouni in
an orderly, gradual und reasonable tashion. Responderts Merrill Lynch and Hopp mizintained that.
at all times. there was proper supervision of the account. Respondents Memll Lyvnch and Hopp
asseried atfirmative defenses including: awmherization und rauficasion: estoppel: statutes of
limitation: filure 1o mitgate: market conditions: and a consututional bar 1 punitite damages.

Respondent Sun Invesument Services denled that it committed any of the wrongdomng alicged in the
Statement of Claum or that it otherwise breached any abligation or violated any duty to Claimant.
Respondent Sun [nvestment Services contended that its only involvement with Clutmant's finances
or mvestments occurred during 1he period trom October 1992 through approximately October 1993,
when its tegistered represemaue, Respondent Linkner. sold Claimant ta) two wax credit himited
nartnership interests tur o total nvestment of $30.000 and (b) several muwal funds tor a total
investmentol $83.000. Respondent Sun [nvestment Services asserted that the Claimant sull owns
the hmited partnershup interests, has already taken certain tax eredits, and has additional \ax credits
available in the future. Respondent Sun {pvesiment Nervices maintained that the mutual funds have
all pertormed weil. bue the Claimant sold many of them through another broker. Respondent Sun
[nvestment Services alleged that all uf these investments were entirely suitable for the Claimant in
order to. among otherthings. diversifvher $1.3 miltion dollar porttolio that was heavily concentrated
in Old Republic stock.
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Respondent Linkner allewed that the tfinancal plan be recommended for Claimant was both
reasonable and appropriate under the crcumnstances, Respondent Linkner comended that he
recommended that Claimant purchuse ST.0D0G0O0 of life insurance. semething that no witness
testified would be inappropridaie 1or 4 voune woman with three small children and an estate of
$1.400.000. Respondent Linknerassoriod thut ke recommended that Claimant sell down her over-
concentrattonin Old Republie over a pertad of five vears, something that no witness testified was
inappropriate. Respondent I tohner maintained that he suggested thar Claimant purchase $83.000
in mutual funds. which was enureiv consistent with her desire 1o divest some of the Cld Republic
stock while at the same tme not being reguired to be mvolved in the dayv-to-day management ot her
portfolio. Respondent Linkner aileged that e suggesied that Cleimant purchase $30.000 of the
Boston Capital Low Income Housmyg Fas Credit Program. which notonly compiied with Claimant’'s
desire 10 do something sociath responsabic. but atso provided her with tax credits o offser the
capital gam taxes that swould be meurred 1x a result of the Old Repubbe stock diversification.

RELIEF REQUESTED

Claimant requested an award tor over $700.000 in damages. attorney's tees and costs, plus punitive
damages totaling over $10.000.0040,

Respondents Mermriil Lyneh and Hopp requested that all elaims be denied in their enttrety with costs
and attorney fees assessed to Claimant.

Respondent Sun [nvestment Services requested that the Statement of Claim be dismissed i 1ts
entirety and an award of $30.000 in attornes tees and litigation costs.

Respondent Linkner requesied that the Statement ol Claim be dismissed in us entirety with

prejudiee. pius an award of sanctionsin the amount of $2.500 per day of arditration be assessed. for
atotal or $23.000,

OTHER ISSULS CONSIDERED & DECIDED

Respondent Linkner did not fiie with NASD Regulation. Inc. Oftice of Dispute Resolution a
property executed subimission to arbitration but s required to submit to arbitration pursuant to
$10301 of the NASD Code of Arbitration Procedure (the "Code”Y and having answered the claim.
appeared and testified at the hearing 1s bound by the determination of the arbitratton panel on all
Issues submuitted.
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The partics have agreed that the Award in this matier may be executed m counterpart copies or
that a4 handwritten. signed Award may be entered.  In either case. the parties have agreed ©
receive conformed copies of the award wiile the ortginal(s) remain on fife with NASD Regulation.
Inc. Otfice of Dispute Resofution.

The "Cuse Summery™ and "Rolief Reguesied” secnions of the award were based on summaries

prepared and subrnitted by the parties.

AWARD

Alter considering the pleadings. the wstimony. and the evidence presented at the hearng, the
undersigned arbitrators have decided 1n full and final reselution of the issues submitted for
determination as fullows:

(1) That Respondents Merm i Lynch, Pieree, Fenner & Smith, Inc. and Jeftrey C. Hopp
are jointly and severally liable tar and shall pay to Clainant Emtiy Decker damages

i the amount of Forty Thousand Dollars und No Cents (540.000.00):

{2y Thatal} clmims against Respondents Sun [nvestment Services Company and Rober
V. Linkner are hereby dismissed in their entirety with prejudice:

{3} That other than torum fees which are spectfied below. the parties shall each bear thetwr
own custs. expenses, and attorneys’ fees incurred in this matter: and

(4} Fhat anv rehiel not specitically cnumerated is hereby denicd wih prejudice.

FORUM FEES

Forum tees are calenlated at the rate of $1.500 per hearing session and 5300 tor each pre-hearing
conference. il any. [herewere two (2] pre-hearing sessions x 3300 = 5600, and there were twenty
(200 hearing sessions X S200 - $30.000 in forum tees. Total forum (ees = $30.600. Fursuant
$10332(by of the Code. o hearing session s anv meeting between the parties and the arbitratos(s}.
including a pre-heanng conterence with an arbitrator. which Lasts four (4) hours or fess.

Pursuant to §10332(c) of the Code. NASD Regulation. Inc. Otfice of Dispute Resolution shall
retain tie non-retundable filing fee in the amount of $300 and shall refund the hearnng session
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deposit in the amount of SL3N0 previcusly deposited with NASD Regulaton. Inc. Office of
Dispute Resolution by the Claimant

Pursuant to $10352(¢) ot the Code. Respondent Merril! Lynch. Pleree. Fenner & Smith, Inc. is
liable lor and shall pay all forum foes i the amount of $30.600).

Pursuantro §10333 of the Code. Respondents Mernill Lyneh, Pierce. Fenner & Smith, Ing. and Sun
[nvestrment Services Company are each separately [iabie for and shall pay the member surcharge fee

in the amount o 8500,

Fees arc pavable to NASD Reguiation, Iuc. Office of Dispute Resolution.

Concurring Arbitrators’ Sighatures

ws\ Stephen K. Woods, Esg. December 1. 1997
Stephen K. Woods. Esq. Dated:
Chairperson

Public Arbitrator

vt Michael J. Meeusen, Esg. December 4. 1907
Michael J. Mecusen. Esq. Darted:
Panelist

Public Arhitrator

v\ Peter 5. Viviano December 9, 1997
Peter 5. Viviano Dated:
Panelist

Industry Arbitrator

For NASD use oniy:
Date award served on the parties: December 9, 1997




