
AWARD

N'ASi) Regulation. inc. Office of Dispute Resolution

In the Matter of the \ r h i i r auwi

Joyce H. Smith.

Claimant .

\. No. 95-03617

Morgan Keegan &. Company Uu- .
John Martin & Marcus S. t 'h i lders .

RKPUKSKiNTATION OF PARTIES

Claimant Jo>ce II. Smith ("Cla imant") u;is represented by James Reharehak of Miller. Hamilton.
Snider & Odom located in Mohi le . Alabama.

Respondents Morgan Keeuan A, t ' o inpany , inc. ("Morgan Keeiian"). John Maiiiii ("Manin") and
Marcus S. C'hiWers r t 'hikters ~\ (eol!eeiivel\ rclerred to as "Respondents"! uere represented h>
David M. M i n n i e k . I MJ. and Mic lue l K. Henr\- of Morgan keeean located m
1'ennessee.

CASK. INFORMATION

The Statement of Claim uas nieJ on or about J u l y 27.

Claimant's Submission Agreement \\as signed on July 21 . \ W 5 .

f ' h e Joint Statement of A n s w e r uus filed on or about September 20. l1'*^.

The joint Amended Statement oi Anxue r uiis tiled on or aboui T'ebruan 14.

The Join t Seeond Amended Scatemeni of Answer was Hied on or ahoul January 28.



Respondent Martm"> Submiss ion \g rccmen t was Mgned on September N. \^> bv his attorn ev
Dav id M. Minmek .

Respondent Chi lders ' Submiss ion \t:rcetncm \\.is signed on September ! * > . ! l ' l > 5 b v his auorne)
David \1. M i n n i c k .

Respondents Post-1 l ea r ing ik i c f was t'lled on or about [ ;ehruar\ 20.

Claimant 's Post-1 learinti Brie l -A, is 11 led on or ahmii l -ehruarv 2?. ic)

HEAKIM; INFORMATION

The telephonic prc-hcaring conlercnfcs -^erc held on l ;uhruar\ 1 X 19% tor one ( I ! session and
Februan. 21. 1996 ior one f 1 ) Cession.

The hearirtiz was held on l ;ehruarv ] 1. i f > [ > 8 lor luo (2) sessions m New Orleans, I oui^iana.

In i he Statement o f C ' l a i m . C ' l a i r n a n i allejied thai she \\as persuaded h> Respondents to open a
securities account w i t h Morgan keecan. Cla imant contended that she in.'bnned Respondent tha t
her number one pr ior i ty in her i n v e s t m e n t objectives was saleU of p r i nc ipa l due to the lac; thai
she was invest ing and entrns t inc them w i t h her M i l * suungs. Claimam a^sertL-d thai Kespondenis
told her thai if she purchased I -cde ra l N a t i o n a l Mortiiaye Association R I A I I C l*^." Trust 44
Class J bonds l ine "bonds") her money \ \nu l J be a> sale a> a CD and wo:ild not be aliected b>
interest rates. Claimant maintained that, based on these representations, ihe invested
apprn\imatel \ S30.000 in the bonds. Claimant alleged that the bonds were not as sale as CD s
and that she lost a subs tant ia l amoun t o f m o t i e v because of (h i s purchase Cla imant lur ther
alleged that Respondents made unauthon/ed trades i n v o l v i n g Mobile "lelecomm stock. C la imant
also contended that Respondents t a i l e d in execute an order to purchase IVolVitts stock C la iman t
alleged causes of action against Respondent^ inc lud ing : breach of contract: breach ol fiducian



duty; s u i t a b i l i t y : negligence wantonness ; and omiss ions of malerial fact .

Respondents denied all l i a b i l i u to C l a i m a n t in the Jo in t Statement of Ar.suer. Respondents
al leged tha t Cla imant told C h i l d e r s t h a i she had previous experience w i t h stocks and mutua l
funds and listed her imes tmcn t o b j e c t i v e s as i n c l u d i n g safety of principal , g rowth , income.
speculation, and tax advantaged Respondents contended thai Claimant purchased the bonds
after discussing wuh Chi idcrs p o t e n t i a l price !]iie!uaiion> resul t ing from interest rate changes as
uel l as general discussions aboui ihe manner in w h i c h Kinds such as the-e ( u n c t i o n in the
marketplace. Respondents asserted U i a ' the Mob.le !"elecomm i n v e s t m e n t was the one e q u i t y
investment , out ol 'seven total , in win eh t "la i main did not reali/e a p ro f i t Respondents
maintained tha t th is loss uas recouped b\ a ncu t rading strategv. Respondents specillcails
denied that any ins t ruc t ions \ \ere e \ c r L i i v e n b> C l a i m a n t to Chi idcrs to purchase Proff i t ts stock.

RKLIEFRFOLRSTF.O

< * l a i m n n t requested an auard o!"compensator damages in me amount ol $21.07"%.50. plus
interest. p u n i t i \ c damages, and anornev lees.

Respondents requested tha i the Statement of Claim be dismissed in its entirely w i t h prejudice.
plus t he i r costs, expenses and ;iitornes lees Respondents also requested that this matter be
expunged from the C'enlra! K c i j i s i r a l i o i i Depository of ihe Nat iona l Association ol Securit ies
Dealers. I n c . tor the records ol Respondents Mart in and C'hilders.

OTHER ISSUES C 'ONSIPKREPA DKC IQKl)

Respondents' Motion to Dismiss \sas denied.

Respondents Mar t in and Ch i ide r s did noi file \ \ i t h NASD Reguiation. inc . Office ol" Dispute
Resolut ion a properly executed submission to arbi t ra t ion but are required to submit to arbitration
pursuant to $10?01 ol ' ihe NASD Code of A r b i t r a t i o n Procedure ( t he "( ' - . 'de") . and having
answered the c la im, appeared and testified at the hearing, arc bound b\ t!ie determination ol the
arbitration pane! on all isstics s u b m i t t e d .

The parties have agreed that the A\ \ a rd m t h i s maiter ma> be executed in counterpart copies or



thai a handurmen. signed \uard ma> he entered In ei ther case, the parlies have agreed to
receive conformed copies of the auard u h i l e the o r ig ina l l s i remain on I ' t le \ \ i i h NASD
Regu la t i on . I n c . Office of [ ) i spu te Resolu t ion .

AWARD

A tier considering the pleadings, ihe testimony, aiul the evidence presented at ihe hearing, as well
as the post-hearing submissions. the unders igned arbi t ra tors have decide.! in i 'ull and final
resolution of the issues submitted tor de te rmina t ion as follouv

M 5 1 hat Uespondcm \U>rt inn Keeean A Company. Ire. is liable tor and slul]
pa\ ID Cla imant J n v c e II . Smith ihe amount of S4.>00 !'<>r general

eN. plus L-.:al interest on ibis amount dai in i j from .ianuar> I, 1004:

(2) That Respondent Morgan Keegan & C'ompanv. Ine . is liable for and shall
pay to James RebarctiLik and Miller. Hamilton, Snider i OJom their
attorney tees in the amount of S8.0UO;

l 7 i ) That the claim lor puni t ive damages is dismissed \ \ i t h prejudice:

<4) I'hat all chums against Respondents John Martin and Marcus S. Childers
are dismissed in ihe i r entirety wi lh prejudice:

(5 } Hull. Juc to the u n i q u e nature of the parties, i n c l u d i n j i the social
relat ionship between t i i L eu.stvimer and the broker, th i s mailer is ordered
expunged from the Central Registration Depository of the National
Association of Securiiies Dealers, inc. for the records of Respondents John
Martm and Marcus S. Childers; and

[6) That an> re l ief not spec i f i ca l ly emimcralcd is hereby denied with
prejudice .

FORUM FEES

Forum lees are calculated at the rate of $400 per hearing session and $300 for each prc-hearint1

conference, if any 1 Tie re were two (2} hearing sessions x $800 ---- S400 in forum fees. There
were tuo (2) pre-heariru! sessions \ $300 SoOl) in forum tecs. Total forum lees - $1.400.
Pursuant 1(5 §10332(h) of the Code, a hearinu session is am meeting between the panics and the



arbitrators, ine l i id in t : a pre-heannu conference \ \ i ih an arbitrator . u l i i c i i I as is lour i4) hvnirs or

Pursuant u> § i03 .^2(c) u f ' i h c C'oJc. N A S D Kceulation, Inc . < HTkv ni 'Dispulc Kc^olui ion shall
retain the nnn-rcfundnblc I H I i r i L i lei- in '.lie amiuint o t ' S l O f J and shall refund the hearing session
dcposil in the amouni o! S3'.") piL'\ i i n i s i y dL-posirod by the C l i i i r nam.

Pursuant to §10332lc ) ol the Code. Ke^ponJcnt Morgan Kccgan is l iable for all lorum Ices in the
amount of $1.400.

Pursuant to §10333 o f t h e C ^ d e . NASD Reyulul ion. Inc. Oflicc of Dispute RosohuiDn shall
retain Respondcni Mnrgan Ket i ian 's ir.enibci surchuree in the amount o: S-00.

Kces arc payable to NASH Kt'gutatiim, tnt. Office of Hispuie Resolution.

Concurring .Arbitrators' Signatures:

\s\ Larrv M. koedcl, Ksq. March 13,1^98
Larry M. Rocdcl. i i sq . Dated:
Chairperson
Public Arbitrator

\s\ Herman Rrasseaux \tarch 15.
I Icrman Brasseaux Dated:
Panehil
Public Arbitrator

\s\LawriMicc.I. Sisung, -Ir. March 13,
I.axvrence J. Si sung. Jr. Dated;
Panelist
Industry Arb i t r a to r

For NASD Regulat ion use oi;K :
Date award served on parties: March 13. 1998


