
NAS!) REGULATION AWARD

In the Matter of the Arbi t ra t ion Between

Name ^LQafoiaru

George W Fogleinan

95-03791

Name of Respondent

Christopher Testerman

REPRESENTATION.

For c la imant George W. Fogleman ( " c l a i m a n t " ) appeared John F. Bloss, Fsq. of the law offices
Clark. Wharton & Berry located in Greensboro. North Carolina.

For respondent Christopher Testerman ("respondent") appeared Michael Q. Carey, Esq. of the
law offices Carey & Associates located in New York, New York. At ;he hearing conducted on
November 12. 1997 respondent appeared without his counsel.

CASE INFORMATION

Statement of Claim was filed on: July 31, 1995.
Claimant ' s Submission Agreement was signed on: July 17, 1995.

Statement of Answer was filed by respondent on: December 19, 1996.
Respondent did not submit a properly executed Submission Agreement.

HEARING INFORMATION

Hearing Dates/Sessions: July 35. 1997 - 1 sessions
J u l y 16, 1997 - 3 sessions
November 12, 1997 2

The hearings conducted on J u l y 15 ami 1 f t . 1997 were held at the Embassy Suites Hotel locked
in Raleigh. North Carol ina. The hearing conducted on November 12, 1997 was held at the
Raleigh Pla/a Hotel located in Rale igh, North Carolina,

CASE SUMMARY

Claimant alleged t h a t , d u r i n g August 1993. he opened an accounl wi th respondent at F . N . W o l f



& Co., Inc. f " l - \ Wolfs . Claimant alloyed that before he opened his account. respondent
agreed to the fo l lowing c o n d i t i o n ^ !bat e l a imuni w a n t e d long ;erm growth and cap i t a !
appreciation w i t h safely of cap i t a l , t h a i he would not place c l a i m a n t in any i n i t i a l p u b l i c
offerings; thai no stocks \vould be sold out of IN VVdt f ' s inventory or where FN Wolf was me
market maker; and t h a t he would onK purchase stocks in a solid f i n a n c i a l company \ \ i t h g r o w t h
potential that were not over priced. C l a i m a n t contended tha t he p u r c h a s e d unsui tab le Mocks
because respondent made m i s r e p r e s e n t a t i o n s abv )u t FN Wo!!", his buy rs. h imsel f and his ah ihu
to pick stocks In add i t ion , c l a iman t contended tha t respondent recommended the fol low inu
stocks: Great Amer ican Rec, Amer ican Safety Closure. Capital Gaming, Cortex. D i g i t a l
Products, Metal Clad Corp, and Site Base Media and made misrepresentations as to each or
those recommendations. Cla imant also alleged that a l though he expressed concerns about the
decreasing stock prices, respondent told him that he was wonting unnecessar i ly .

Respondent generally denied all : i l!e-i?.afions averted pga ins t h i m . Respondent asserted the
following aff i rmat ive defenses: 1) fa i lure to state a claim upon which relief could be granted.
2) statute of l imi ta t ions ; 3) wa ive r , estoppel, and r a t i f i c a t i on ; 4) contr ibutory negligence and
assumption of risk; 5) fa i lure to a l lege f raud w i t h pa r t i cu la r i ty , 6) fa i lu re to mi t igate losses; and
7) f a i l u r e to stale any basis for an award of p u n i t i v e or treble damagev In add i t ion , respondent
contended t h a t , pursuant to Section S i l t ) of me Procedural Rules of the NASO. c la imant had
no pr iva te r ight of action, that respondent owed no f iduciary duty to c l a i m a n t , and that me l a w s
of North Carolina did not apply to c l a iman t ' s claims.

RELIEF REQUESTED

Claimant requested ac tual damages in the amount of $63.331.58 plus interest, and costs and
expenses. In addit ion, c la imant requested puni t ive and treble

Respondent requested that the Statement of Claim be dismissed and tha t costs be assessed against
claimant.

OTHER ISSUES CONS IDERED_&. DECIDED

The parties have agreed that the Award in this malter may be executed in counterpart copies or
that a handwri t ten , signed Award may be entered. In either case, the parties have agreed to
receive conformed copies of the A w a r d whi le the originals remain on file wi th the NASD.

By let ter dated October 7, 1997. the parties were notified that the a rb i t ra tors had reviewed all
correspondence submitted by the panics regarding the issue of schedul ing hearings in tins mat ter .
The parties were also notified that the panel determined to schedule the hearings for November
12. 13 and 14, 1997 and ordered counsel for all parlies to appear before the panel on those
dates.

At the hear ing conducted on November 12. 1()97. respondent appeared without his counsel.
Michael Q. Carey. Respondent made a request for a postponement because of a schedul ing
conflict of his counsel. The pane! considered all submissions and irgumems and, after due
del ibera t ion , the panel denied the request for a postponement.



The panel made the fo l lowing de t enu ina t ions concerning respondent w f u > did not f i l e a
Submission Agreement:

1. Pursuant to Rule 1 U 1 0 1 of the Code of Arbi t ra l urn Procedure i ' Code"), the panel
found subject mat ter ju r i sd ic t ion over t h i s entire controversy

2. The panel found t h a t respondent was a person assocuued w i t h a member of ihe
NASD at the t ime this controversy arose. Accordingly . the panel found personal
ju r i sd ic t ion over respondent pursuant to Rule 10301 n f" the Code.

3. The panel found that respondent was required to fi le a Submission Agreement w i t h
NASD Regulation pursuant to Rule 10314(b) of the Code. In t h i s regard, the
panel found that the Statement of Claim was proper!) served upon respondent
pursuant to Rule 10314(a) of the Code.

AWARD

After considering the pleadings, the tes t imony and the evidence presented at the hearing, the
undersigned arbi t ra tors have decided in f u l l and f ina l resolution of the issues submitted tor deter-
mination as follows:

1. The panel hereby finds tha t respondent engaged in clear and w i l l f u l fraud and
breached the fiduciary duty owed to c la imant .

2. Respondent be and hereby is liable for and shall pay lo claimant compensatory
damages in the sum ot SIXTY THREE THOUSAND FIFTY DOLLARS
{S63.050.CX3).

3. Respondent be and hereby is l iable for and shal l pay lo c l a i m a n t puni t ive damages
in the sum of FIVE THOUSAND DOLLARS ($5.000.00). The panel awarded
p u n i t i v e damages in accordance with the ease law referenced in Cla imant ' s
Arb i t r a t ion Bret".

4. Respondent be and hereby is liable for and shall pay to claimant attorneys' fees
in the amount of TEN THOUSAND SIX HUNDRED SEVENTY NINF,
DOLLARS (510,679.00) The panel awarded atiorne>V tees in accordance w i t h
the ease law referenced jn Claimant ' s Arbitrat ion Brief and the Customer
Agreement (see Arb i t ra to rs" Exhibi t 19).

5. Respondent be and hereby is liable for and shall pay to eta imam pre- hear iny
interes t in the sum of TEN THOUSAND EIGHTY SEVEN DOLLARS
($10.087.00).



Respondent be and herein is l iable tor and shall pay 10 cLnmant eosis in ihe sum
nf NINE HUNDRED TWENTY THREE DOLLARS i,S^23 00)

8 Respondent he and hereby t^ l i ab l e tor and shal l pay ckiimam the nun of $500.00
to reimburse c l a i m a n t ior the hear ing session deposit previous! ) paid to NASD
R e u l a t i o n , I n e

9. All other requests tor relief are hereby denied.

Pursuant to Rule 10332(e) of the Code, the panel has determined thai NASD Regulat ion. Inc.
shall retain the $150.00 non- re fundable f i l i n g fee previously deposited by c la imant and has
assessed the following forum fees:

7 hearing sessions x S500.00 = S3, 500. 00

1. Respondent be and hereby is l iable for the sum of S3. 500. Of) , representing the
to ta l amount of forum fees assessed. Claimant previously deposited $500.00 wi th
NASD Regula t ion, Ine and, therefore, respondent shal l pay the baianee of
$3.000.00 to NASD Regu la t ion , Inc .

2. Respondent shall pay claimant [he sum of $500.00 in accordance with the
"Award" section above.



Arbitrators" Signatures

janies Edward Neal
Chairperson-Public Arbitrator

Cfta.
'Ja/nes A. Black

[ndus t rv Arb11ra tor

Alan L, Bu t ton
F u b i ic Arbitrator

Date of" Decision; . lu-cerr- . :xor



James Edward Neal
Chairperson-Pub!ic Arbi t ra tor

James A. Black
I n d u s fry Arb j t r.-itcr

Alan L. B l ] t :on
P u b l i c - Arbitrator

Date of Decision:
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es Edward Meal
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James A. Black
Industry A r b i t r a t o r
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P u h l i c Arbitrator
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