NASD REGULATION AWARD

In the Matrer of the Arbitration Belwé;r‘lhn -

Name of Claimant

George W Fogleman
95-03791

Name of Respondent

Christopher Testerman

REPRESENTATION

For claimant George W Fogleman ¢claimant™) appeared John F. Bloss, Esg. of the Jaw offices
Clark. Wharton & Berry tocated in Greensboro, North Curolina,

For respondent Christopher Testerman ("respondent™) appeared Michael Q. Carey, Esy. of the
law offices Carey & Associates Jocated in New York, New York, At the hearing conducted on

November 12, 1997 respondent appeared without his counsed.

CASE INFORMATION

Statement of Claun was filed on: July 31, 1995,
Claimant’s Submission Agreement was signed on: July 17, 1995

Statement of Answer was filed by respondent on: December 19, 1996,
Respondent did not submit a properly exceuted Submission Agreement.

HEARING INFORMATION

Hearing Dates/Sessions. July 15,1997 - 2 sessions
July 16, 1997 - 3 sessions
November 12, 1997 2 oLessi0ns

The hearings conducted on July 15 and 16, 1997 were held at the Embassy Suites Hotel locaied
in Raleigh, North Carofina.  The hearing conducted on November 120 1997 was held at the
Raleigh Plaza Hotet located in Raleigh, North Carolina,

CASE SUMMARY

Claimant alleged that, during Auoust 1993 he opened an account with respondent at BN Wolt




& Cooodne BN Wolt'y Claimant alleged than belore he opened his account. respondent
agreed o the ollowing condibons that claimant wanted long serm growth and capial
apprecration wiath safety of capital. that he wouhd not place clamant moany il pubic
atfermgs: that ne sweks would he sold out of PN Walt™s inveniory or where BN Wolt was the
market maker; and that be would only purchase stocks v a ~olid fmactal coempany with growih
potentiad that were not over priced. Clatmant contended that he prichased unsuitable stocks
hecause respondent made mivrepresentations about PN WOl s buye oo, lumisedf and bis afadan
to prek stocks  In addinon. clainwnt contended that respondent recomimended the tollowmy
srocks: Great Amencan Reoo American Safery Closure, Capual Gaming. Cortex. Digtal
Products. Metal Clad Corp, and Site Base Media and made nuisrepresentations as o cich of
those recommendations,  Clamant also atleged that although he expressed concerns about the
decreasing stock prices, respondent told him that he was worry ing unnecessarily.

Respondent generally denied all allegations ascerted apainst him Respondent asserted the
following affirmative defenses: O fatlure o state a claim upon which relief could be vranted.,
2) statute of limitations; 3) waiver. estoppel. and ranfication; ) coatributory negligence and
assumption of risk: 5) tailure to allege fraud wih particulariy: 6) farlure (o mitigate losses: and
7y fwilure to state any basis for an award of pumtive or rebie damages In addition. respordent
contended that. pursuant 1o Scction §11H0 of the Procedural Rules of the NASD. clumam had
ro private right of action, that respandent vwed no fductary duty 1o clamvant, and that the laas
of North Carolina did not apply o claimant’s clams,

RELIEF REQUESTED

Claimant requested actual damages in the amount of S63 33158 plus interest. and costs and
expenses.  In additdon, clamant requested punitive and treble damayes.

Respondent requested that the Statement of Claim be dismissed and that costs be assessed against
clatrnant.

OTHER ISSUES CONSIDERED & DECIDED

The parties have agreed that the Award in this matter may be executed i COUNCIPAT copies or
that a handwriticn, siencd Award may be entered. In either case. the parties have agreed o
receive contormed copies of the Award while the ongmals remain on file with the NASD.

By letter dated Octoher 7, 1997, the partics were notified that the arbitrators had reviewed all
correspendence submitted by the parties regarding the 1ssue of scheduling hearings o this matter,
The parties were also notified that the pane] determined (o schedule the fiearings for November
120 13 and 14, 1997 and ordered counsel for all parties to appear hetere the panel on those
dates.

At the hearing conducted on November 12, 1997, respondent appeared without his coussel,
Michael Q. Carey. Respomdent made a request for a pustponemen because of a scheduling
contlict of bis counsel. The panel considered all submissions and sreamenmts and, after due
deliberation, the panel demed the request tor @ postponement.




After the panel denied respondent’s request for a postpenenient and explained that the bearing
wiuid proceed with or wahout sespondent™s parmicipation, respondent shose o Jease the hearing,

The hearing then procecded without the parbaipation of respondent

The panel made the following determinations concernimyg respemdent whe did not file o
Submission Agreement:

1. Pursuant to Rule 10101 ot the Cude of Arhitration Procedure ¢ Code ™0 the pang]
found subject matter wrisdiction over this ¢ntire controversy

R The panel found that respondent was a person assocueed with a member ot the
NASD at the ume this controversy arose. Accordinghy | the pane! found personal
jurisdiction over respondent pursuant to Rule 10301 o the Code.

3. The panel found that respondent was required to file a Submission Agreement with
NASD Regulation pursuant 10 Rule 10314(b) o1 the Code. In this regard. the
panel found that the Statement of Claim was propurls served upon respondent
pursuant 10 Rule 1031.34a) of the Code.

AWARD
After constdering the pleadings, the testimom and the evidence presented at the hearing. the
undersiened arbitrators have decided in fulb and fimal resolution of the issues submitied tor deter-

mination as follows:

1. The panel bereby finds that respondent engaged o clear and willtul iraud and
breached the fiduciary dury owed w claimant.

[

Respondent be and hereby s ligble for and shall pay 1o claimant compensatony
damages in the sum ot SIXTY THREE THOUSAND FIFTY DOLLARS
{$63.050.00).

3 Respondent be and hereby is hable for and shall pay 1o Claimant punitive dimmages
i the sunm of FIVE THOUSAND DOLLARS (535,000, 0¢). The pane! awarded
punitive damages in accordance with the case taw referenced i Clununt's
Arbitration Bret

1 Respondent be and hereby 15 lable for and shall pay 1o claimant atorneys’ fees
in the amount of TEN THOUSAND SIX HUNDRED SEVENTY NINE
DOLLARS (S10,679.(8)  The panel awarded attorney” fees m accordange with
the vase law referenced m Clalmam's Arbiration Briet and the Customer
Agreemient (see Arbatrators” Lxithit [9)

L

Respondent be and hereby s Tiable tor and shall pav to clamant pre hearing
nterest In the sum of TEN THOUSAND EIGHTY SEVEN DOLLARS
{S10,087 .00y,




—~1

Respondent be and hereby s hable for and shall pay e claimant post-hesrng
interest at the rate of 8% per annum from November 120 1997 unnl dare of
DAY IMCHi,

Respondent be and hereby 1s Bable tor amd shall pay (o climmant costs in the sum
of NINE HUNDRED TWENTY THREE DOLLARS (5923 (0

Respondent be and hereby 1< nable tor and shall pay claimant the suny of 5300.00
o retmburse Cmmant for the heanny session depostt presvioushy maid 10 NASD
Regulation. Inc.

All other requests tor relie? are hereby dented.

FORUM

1 FEE!

i s

Pursuant to Rule 10332(¢) of the Code, the papel has determined that NASD Regulation, Inc.
shall retain the $130 00 non-refundable tiling fee previously deposited by claimant and has
assessed the following forum fees:

7 hearing sessions x $500.00 = $3.5006.00

1g¥]

Respondent be and hereby s Hable ter the sum of 33 500000 representing the
total amount of forum tees wssessed. Claimant previous!y deposited $500.00 with
NASD Repulazion. Inc and. therefore. respondent ~hall pay the bakince of
$3.000.00 to NASD Regubuion, Inc.

Respondent shall pav claimant the sum of S300.00 mr accordance with the
"Award” section above.




Arhitratgrs” Signatures

James Edward Neal
Chairperson-Public Arbitrator

o ara BL-A

Jafnes A Black

ndustery Arhitrarcor

Alan [, Buttun
PubTic Arbitrator

Date of Decision:  hegepner Lo, uu?

;




AThItrarers Siunitures

James Edward Neal
Charperson-Public Arbitrator

James AL Black

Industry Arbitrater

Alan 1. Butzon
Public  Arbitrator

Date of Decision: Jecerher th, 18997




Arbitrators” Stanatures

/gzﬂcs Edward Neal
[ Chairperson-Public Arbitrato

Tames AL Black
Industry Srblirator

Alan L. Butron
Public Arhitrator

Date of Decision:  December i, 1927




