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NASD REGULATION, INC.

In the Matter of the Arbitration Between
Name of Clalpants
Johnt J. & Theresa T. Kavorkian

Case No.
Vs, 9544247

Name of Respondents

—PaineWebber, Inc.
Robert Thomas Securities, Inc.
Thomas Anthony Arpante
Nathan & Lewis Securities Inc.

REPRESENTATION

_For Clannants John J. Kavorkian and Theresa T. Kavorkian (“Claimants™), Davxd E Shellen'berger ‘ :
Es.q and Andrea Mannmg, Esq located in Boston, Massachusetts , S

“*For. Respondent “Thotmas Anitony Arpante (“Arpante ’), Chnstopher E. Mullady Esq andrIEEErey S.\.
Raphelson Esq from the ﬁrm of Raphaelson & Mullady, located in Boston _'Massachnsetts;?

CASE INFORMATION
Statement of Claim was filed on September 1, 1995.
Claimants’ Submission Agreement was signed on September 1, 1995.
Amended Statement of Claim was filed on April 1, 1996.

Notice of Dismissal of PaineWebber Inc., Nathan & Lewis Securities, Inc. and Robert Thomas Securities,
Inc. was filed by Claimants on June 28, 1996.

Statement of Answer was filed by Respondent Robert Thomas on November 14, 1995.
Robert Thomas’ Submission Agreement was signed on November 4, 1995.

Statement of Answer was filed by Respondent Arpante on August 8, 1996.
Arpante’s Submission Agreement was signed on August 8, 1996.

Statement of Answer was filed by Nathan & Lewis on December 22, 1995,
Nathan & Lewis’ Submission Agreement was signed on April 26, 1996.

PaineWebber, Inc. Statement of Answer was filed on November 10, 1995.
PaineWebber’s Amended Statement of Answer was filed on April 22, 1996.
PaineWebber’s Submission Agreement was signed on November 10, 1995.
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HEARING INFORMATION

Hearing Dates/Sessions: August 1, 1996 - 2 sessions
August 2, 1996 - 2 sessions

Hearing Location: NASD Regulation, located at 260 Franklin Street, Boston, Massachusetts.

CASE SUMMARY

In their Statement of Claim, and Amendment to Statement of Claim, Claimants allege that they incurred
losses because of misconduct by Respondents in the handling of their accounts, including forgery, fraud,
churning and twisting, failure to disclose Respondent Arpante’s record and misconduct, and reckless
retention in hiring of Respondent Arpante. Claimants allege that Respondents are liable for Claimants
losses because of violation of Anti-fraud provisions of Massachusetts and Florida law, breach of contract,
breach of fiduciary duty and negligence. Claimants allege also that Respondent Arpante effect4 forgeries
and engaged in misrepresentations in the handling of mvestments and life insurance annvity contracts for
Claimants.

In his answer, Respondent Arpante states that he acted with the authorization of the Claimants and did

not engage in concealment from Claimants or twisting of Claimants’ investments in :annuities. -
- Respondent Arpante also denies alleged assurances given to Claimants regarding their assets:or income,:,
hOr, that e mjsled,Claimants, or that. Claimants’-a¢count, ai. PameWebber, Ing. was chumned: Respondent i<
Atpantg; also raises as defenses that the. claims: relate tQ:annuity: and.insurance . transactions and. are not
‘eligible for arbitration, failure to state a claim, acquiescence; ratification, estoppel and-waiver; eligibility™
“-n & of any-elaims-priorito September: 1,+1989; statuteof limitations, laches, failure to mitigatejandithat s

Claimants: have bem whole by a settlement mth other Respondents e TTHLES WOt By

In its answer, Respondent PameWehber, Inc asserts that the clalm is untlmely as belng mellgnble and that
Respondent PaineWebber, Inc. cannot be held responsible for any less by Claimants. In their Answer,
Respondent Robert Thomas Securities, Inc., denies the allegations of Claimants and that Claimants last
any money as a result of securities transactions through Respondent Robert Thomas Securitics,
Inc.,Respondent Nathan & Lewis Securities, Inc., filed an Answer denying the allegations of Claimants.

RELIEF _REOUESTED

Claimants seek to have the balance of their original principal of $160,000 restored plus the shortfall of
income of $15,000 per year allegedly assured them by Respondent Arpante, punitive damages of
$100,000, plus interest, costs and attorney’s fees.

Respondent Arpante requests an award in his favor and costs of the arhitration. Respondent Arpante also
made motions to bar all claims as ineligible, that all claims related to transactions prior to September 1,
1989 should not be considered, and to dismiss the claims based on a three-year statute of limitations.
Respondent Arpante also reserved his right to contest any power on the part of the panel to make aay
determinations on questions of eligibility, arbitrability or the scope of the arbitrators’ powers.
Respondents PaineWebber, Inc., and Robert Thomas Securities, inc., request that the claims against them
be dismissed and that they be allowed costs of arbitration.
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QTHER ISSUES CONSIDERED & DECIDED

The parties have agreed that the Award in this matter may be executed in counterpart copies and have
agreed to receive conformed copies of the Award while the original remains on file with the NASD
Regulation,

Claimants dismissed their claims against Respondents PaineWebber, Inc., Nathan & Lewis Securities,
Inc. and Robert Thomas Securities, Inc., because Claimants entered into a settlement with those
Respandents.

Claimants made a motion to bar Respondent Arpante from presenting any matter, arguments or defenses
at the hearing based on a late filing of answer by Respondent Aspante. After considering the materials
furnished, the Panel denied this motion. Under the circumstances, including the discovery and exchange
of documents which occurred and the fact that Claimants settled with all other Respondents, the Panel
does not believe there is material prejudice to Claimants by permitting Respondent Arpante to present his
defense at the hearings. The Panel also took into account the fact that there was a misunderstanding as
to whether Respondent Robert Thomas Securities, Inc. (which has seftled with Claimants) was handling
Respondent Arpante’s defense.

Respondent Arpante filed a request to file a late answer and counterclaim dated July 17, 1996. After -

. considering the materials furnished, the panel granted the request by Respondent Arpante to file an - :

aecos G aAnswer, but barred Respondent Arpante from. filing a. counterclaim. . For many of the reasons, cited.above;s:. .o . sy
..+ + the panet beliaves; under.the. circumsiances,. that. Respondent Arpante-should be poisidad;to filean

... answer. - However, Respondent. Arpante’s ‘counterclaim: raises.collateral issues, including libet:claiins: ;

‘ { - against: CIaﬂnants,» which the panel.does: not behe»ve Respondent Arpant& should be. penmttead tnvth&GH i

Pt pzh. 4ot theeMe, qfth&haanngs ek e T o e TR : R M e

Respondent Arpante ﬁled a Motlon for Contmuancc of the heanngs scheduled for August: Land Augustt
2, 1996, which Motion was dated July 24, 1996. After considering the materials furnished, the panel
denied the Motion for Continuance. The panel does not believe that Respondent Arpante showed good
cause to have a continuance. At the time of his motion, Respondent Arpante had been aware of the claim
for many months, had counsel for over three months and the hearing date had been set for aimost two
months. The panel believed that Respondent Arpante would not be prejudiced in presenting his case at
the originally scheduled hearing dates because a good deal of discovery and production of documents had
occurred. By the same token, the panel believes that Claimants may have been prejudiced by any delay
in the hearing dates.

At the hearings, the panel granted the request of Claimants that Suzanne Arpante, wife of Respondent
Arpante, and a possible fact witness, be sequestered.

Respondent Arpante moved that the claims of Claimants be limited to those which are based on
transactions which occurred after August 3 1, 1989, the Statement of Claim in this case being dated
September 1, 1995. After oral argument and in light of the provisions of Section !5 of the NASD Code
of Arbitration Procedure ("Code") , the motion was granted and the panet did not considered claims in
this arbitration based on transactions which occurred prior to September 1, 1989.

Respondent Arpante moved to bar all claims of Claimants as being ineligible under Sections 1 and 12 of
the NASD Code. After oral arguments, the panel took the motion under advisement. After considering
the material furnished to the panel, the oral arguments of the parties and the arguments of the parties in
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their post-hearing briefs, the panel denies the motion to bar claims. In connection with this motion,
Respondent Arpante questioned the authority of the arbitrators to determine questions of arbitrability.
On this threshold issue, the pane! decides that it does have the power to determine whether the dispute
is subject to arbitration under Sections 1 and 12 in this case.

First, the parties signed Submission Agreements agreeing to arbitration in accordance with NASD Rules
and Code. The panel also relies on Section 35 of the NASD Code, which provides that the arbitrators
shall be empowered to interpret and determine the applicability of all provisions under the Code and that
such interpretations and actions shall be final and binding upon the parties. In addition, there is a
presumption of arbitrability in that the right to arbitrate a claim should not be denied unless it may be
said with positive assurance that the applicable arbitration provision is not susceptible of an interpretation
that covers the dispute. PaineWebber, Inc. v. Hofmann, 984 F2d. 1372, 1377 {3d Cir. 1993). For tae
reasons set forth below, there is no such positive assurance in this case.

Respondent Arpante argues that the claims are ineligible for submission to arbitration under Section 1 of
the Code because they were effected through insurance agencies and do not arise out of or in connection
with the business of a NASD member, thus calling into play the language in Section | excepting disputes
involving the insurance business of any member which is also an insurance company. Although
Respondent Arpante concedes that the challenged insurance and annmity transactions did touch upon the
business of NASD members Nathan & Lewis Securities, Inc. and Robert Thomas Securities, Inc., he
e ity i 2PgUES the transactions did not arise out, of or,in connection with the business of those firmg but rather, . .
i : ~the. busmess of various. non—member insurance: fu‘rns C:lamxants argue that the intent of: Sectmn Fds-to v
_ar;msurance-anly clalms agamst msuranc: c;ornpames .and. that to the extent Claimants’ -amnuity -.:::
. transactions involved insurance companies; the. case telates notto the insurance <companies;ar their:.
_ buginegses but rather to Respondent Azpante and actions. which he carried out as an employée:or associate .
~ of Robert Thomas Securities, Inc., and Nathan & LeWIS Secuntles Inc. As such, Clannants argue, L
i hewrow i ond o cRespondent Arpante is an. “assomated _person” under Section 12(a).- - . - o Agenws o

The pane] decides that the claims in this.case are eligible to be arbitrated under Sections 1 and 12 of the
Code because in essence the transactions in question are not only insurance transactions but transactions -
which involve the brokerage accounts of Claimants with NASD members and the actions of an “associated
person” under Section 12(a). In particular, the exception for “disputes involving the insurance business
of any member who is also an insurance company” under Section 1 does not apply in this case, because
the insurance business in question was not that of any member which is also an insurance company.
Rather the transactions involved NASD members and an associated person, but not just the insurance
business of any such member.

Respondent Arpante moved to dismiss the claims of Claimants based on the Massachusetts three-year
statute of limitations involving tort actions. This motion was taken under advisement by the panel. Afeer
considering the material furnished and oral and written arguments of the parties, the panel denies the
motion to dismiss the claims. The panel believes that the Massachusetts discovery rule applies to this
case. The possible improper actions of Respondent Arpante were not discovered by Claimants until
January 1995 at the earliest. Here the claim was commenced in September 1995, well within the three
years, to the extent the Massachusetts statute is in fact applicable,

The panel granted the request of the parties present at the hearings to file post-hearing briefs after the last
hearing day of August 2, 1996. The date for completion of filing of all briefs was August 27, 1996,
whereupon the record was closed, except for the issnance of this award.
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AWARD

The panel makes the following observations, not for the purposes of expressing findings of fact or legal
conclusions, but in order to explain key elements of the rationale behind the award.

Respondent Arpante engaged in misrepresentations in handling the investments and funds of Claimants,
including life insurance annuities and other investments. These included overstating the value of
immediate or depleting annuities held by Claimants in periodic reports given to Claimants; not properly
disclosing to Claimants the penalties, cancellation charges or surrender charges which would be incurred
in switching to new annuities and the impact of those charges on the value of the assets of Claimants’;

claiming that the rating of a Xerox annuity was questionable in presenting a reason for switching from

the Xerox annuity; not properly disclosing that it was not necessary for Claimants to switch annuities in

connection with changes by Respondent Arpante in his affiliation with brokerage houses; not properly

disclosing to Claimants the impact on the value of their principal of various withdrawals of principal and
depletion of principal through payments of immediate or depleting annuities; and in misrepresenting the
amount of income achievable by Claimants from their assets without impairing principal.

Respondent Arpante stood in a fiduciary relationship to Claimants because he held himself out as a
financial consultant and Claimants consulted and relied upon Respondent Arpante on almost all of their
financial matters and decisions for almost 10 years. Respondent Arpante also engaged in unauthorized
trading of at least one security and some of the annuity transfers were done without approval.

. Respondent Arpante’s misrepresentations (reasonably relied upon in meost instances by Claimants because .,

i ~of'the fiduciary relationship. with Respondent: Arpante)-and unauthorized actions led, in parb%&om&&m Do v

‘,,-IKClatmants of approxlmatety $80;000; with réspect to actions wl-uch occ:urred wnthm the snx-year eligibility -

penod,‘onww]uch amount Cla1mants were unable to-earn mcnme i o ETTIHEE RT

However the panel in makmg the aWard in tlns case, took mto account the fact that Claunants recelved PR :

. gross. settlement proceeds. of: $75,000-from the three Respondents who settled with Claimants; which is."

a material contribution to making Claimants whole. In addition, Claimants were partially responmble for
the losses they suffered. Claimants received statements and correspondence from the various insurers
who issued annuities, written updates from Respondent Arpante, the contents of some of which should
have led Claimants to initiate more inquires than they did. Claimants knew that some of their principal
was being depleted. Although Claimants did raise some questions with Respondent Ax-pante and received
some assurances from him, not all of their reliance on his assurances was reasonable. The panel also
took into account that Respondent Arpante did not misappropriate any funds from Claimants and,
relatively speaking, benefitted very little (some commissions on the issnance of annuities) on the
transactions at issue. In addition, Claimants understood that in certain cases Respondent Arpante was or
may have been signing documents for them. Thus, the panel does not believer that most of these
signatures were, strictly speaking, forgeries, as claimed by Claimants.

Finally, the arbitrators took into account that this is not a case where the majority of the losses ocourred
due to decreases in value of investments. Rather, most of the losses occurred because Claimants drew
down principal, as opposed to income, which, to some extent, they did not realize. Accordingly, tne
panel took into account the fact that the Claimants received some benefit from the receipt of funds from
principal, such as, for example, the purchase of a van, withdrawal of funds to lend to their son and
money used for living expenses.

Although the arbitrators believe that they have the authority to award punitive damages in this case, they
decline to do so. because on balance and under all of the circumstances, the conduct of Respondent
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Arpante was not so egregious, reprehensible and outrageous as to justity an award of punitive damages
in this case.

Also, the arbitrators decline to award attorney’s fees as requested by Claimants. Claimanis did not show
a stattory or contractual basis to justify an award of attorney’s fees, even though the arbitrators would
have the power to do so, had such a basis for an award of attorney’s fees been shown. The panel notes
that the Massachusetts Securities Act (M.G.L., Ch. 110A Sections 101), although it authorizes reasonable
altorney’s fees to customers prevailing in securities disputes, defines investments under the Act to exclude
annuity contracts (Sections 401 (k). The arbitrators also do not believe that sufficient contact with the
State of Florida was shown to justify application of Florida law in this case.

Afler considering the pleadings, testimony and evidence presented at the hearings and the submissions
of the parties, the undersigned arbitrator has decided in full and fair resolution of the issues submitted
for determination as follows:

L. Respondent Thomas Arpante is hereby liable to Claimants in the amount of Twenty-Five
Thousand Dollars and OO/100 cents ($25,000.00).

2. Respondent Thomas Arpante is further liable to Claimants for interest at the rate of eight percent
(8%) per annum on the total award from January 1, 1995, to the date of this award, and twelve
croent (12%) per annum on the total award from the date of this award to the payment of this. - : -~

s,

3. ‘All'othérelaitns; including Sl for Buinitive dathaigss, 4fioiney s fees and costs are denied, . < - -
Ky Awi ,.i‘-

Pursuant to Section 43(c) of the Cods, the following Forum Fees are assessed against Respondent

Arpante.
Non-refundable Filing Fee:  $200.00

Hearing Session Deposit: $3,000.00 (4 sessions @ $750.00 per session)
Total Fees: $3,200.00
L Claimants previously deposited $950.00 and are entitled to a refund in that amount.

2. Respondent Arpante shah satisfy the fees by reimbursing Claimants $950.00 and by remitting
$2,250.00 to the NASD Regulation. Respondent deposited $750.00 with NASD Regulation and
shah remit to NASD Regulation the balance owed of $1,500.00.

Fees are payable to the NASD Regulation, Inc.
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ARBITRATION PANEL
David Plimpton, Esg. Public Chairperson
John F. Corbett Public Panelist
Stephen M. Acerrs, Jr,, Esq. - Industry Panelist

David Plimptof, Esq.

Date of Decision: November 19, 1996
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ARBITRATION PANEL
David Plimpton, Esq. Public Chairperson
John F. Corbett Public Panelist
Stephen M. Acerra, Jr., Esq. - Industry Panelist
Con Arbitrator’s Signature

o

Stephen M. Acern&af., Esq.

Date of Decision: Yovember 19,1996
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ARBIIRAJION PANEL,
David Plimpton, Esq. - Public Chairperson
John F. Corbett - Public Panelist
Stephen M. Acerra, Jr., Bsq. - Industry Panelist

Concurring Arbitrator’s Signature

Date of Decision: ;| - November 19, 1996




