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NASD Regulation, Inc. Office of Dispute Resolution

In the Matter of the Arbitration Between

Coastal Securities LTD,
Claimant,
and No. 95-04412
Mowell Financial Group, Inc,,
Respondent.
- Consolidated with:

In the Matter of the Asbitration Between

- Ellingtor Mortgage Partners, LP,
- Claimant,
N - and . No.96:00467

Raymoﬁd James & Associates, Inc.,
Respondent and Third-Party Claimant,
and

Waterside Deveiopment Co.,
and James P. Scherr,

Third-Party Respondent and Third-Party Claimants,
and-
Bear, Stearns & Co., Inc.,
Third-Party Respondent and Third-Party Claimant,
and

Coastal Securities LTD,
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Third-Party Respondent.

Claimant and third-party respondent Coastal Securities LTD was represented by David D. Sterling,
Esquire, of Baker & Botts, iocated in Houston, Texas.

Claimant Ellington Mortgage Partoers, LP was represented by Christopher Hall, Esquire, of Piliero,
Goldstein, Jenking & Hall, located in New York, New York.

Respondeat Mowell Financial Group, Inc. was represented by Donald A. Loft, Esquire, of Morris,
= Mauning & Martin, iocated in Atlanta, Georgia. -
Respondent and third-party claimant Raymond James & Associates, Inc. was represented by John
N. Critchlow, lacated in St. Petersburg, Florida.

Th:rd-party respondcnt and third-party clmmant Waterstde Development Co and thlrd-p‘ihy.. p_m snpoiide
., claimant James P. Scherr were represented by Adam D. Palmer, F_sqmre, of Elk Bankier Palmer &-an: jame:z ¥ 5ok
- Chaistus, located in Boca Raton, Flpn_da. (Waterside Development Co. is a sole pmpnﬁtorsinp‘fzmiﬁ* !
James P. Scherr is its sole proprietor; thus, they. have. bem considered at times thmughqut» the: * Seiher i
arbitration ofthm mater to be one and the same.) .. : siutteation of s ey

moatad o Row

Third-party respondent and thisd-party claimant Bear Stearns & Co. was represented by James M.
Hubbert, Esquire of Bear Stearns & Co., In¢ | located in New York, New York, :

CASE INFORMAJION

No 25-04412

Claimant Coastal Securities LTD's Statement of Claim wes filed on or about September 14, 1995.
Claimant Coastal Secunities LTD's Amendment to the Statement of Claim was filed on or about
November {4, 1995, Claimant Coastal Securities LTD's Second Amendment to the Statement of
Claim was fited on or about December §, 1995. Claimant Coastal Securities LTD's Submission
Agreement was signed on September 8, 1995, by Dwayne Whitchead, President of Coastal
Securities LTD.

Respondent Raymond James & Associates, Inc.'s Statement of Answer was filed ob or about
October 24, 1995. Respondent Raymond James & Associates, Inc.'s Response to the Amendment
to the Statement of Claim was filed on or about November 27, 1995. Respondent Raymond James
& Associates, Inc. Response to the Second Amendment to the Statement of Claim was filed on or
about December 7, 1995. Respondent Raymond James & Associates, Inc.'s Submission Agreement
was signed on October 17, 1995, by John B, Mowell, President of Mowell Financial Group, Inc.
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No, 96-00467

Claimant Ellington Mortgage Partners, LP's Statement of Claim was filed on or about January 31,
1996. Claimant Ellington Mortgage Partners, LP's Submission Agreement was signed on January
28, 1996, by Michael Vranos, of Elfington Mortgage Partners, LP.

Respondent and third-party claimant Raymond Tames & Associates, Inc.'s Statement of Answer and
Third-Party Claim was filed on or about May 29, 1996. Respondent and third-party claimant
Raymond James & Associates, Inc.'s Submission Agreement was signed on May 28, 1996, by Paul
L. Matecki, Corporate Counsel of Raymond James & Associates, Inc.

Third-party respondent and third-party claimant Waterside Development Co. and third-party
claimant James P. Scherr's Statement of Answer and Third-Party Claim was filed on or about June
28, 1996. Third-party respondent and third-party claimants Waterside Development Co. and James
P. Scherr's joint Submission Agreement was signed on June 8, 1996 by James P. Scherr, Sola
Propnetor T

th

Thnd-pmy respondent and third-party. chumant Bear, Stearns & Co., Inc's Statement ofAnswe:;“ Yy . Shpendor
wd Bnd ThirdsPaity-Claimi was filed Givorabout Suly 29,1996 . Thlxd-part]r respondent and third:paityiod. Mgt Digter:
— o werclaimantiBeary Stearns & o dnci’s Submission: Agreement ‘was ssg;ned on Iu{y 22, 1996 b)tMad@*’ ,&f} aF Sizbrm
- murﬁ memi,‘«sehm' Managmg B:re‘c{"or of Bear Stearns& Co.; Inc

@O TEOE IAUA TNOY NAVS ade) miloai

= Thirds paﬂy‘respﬁndent Coastal Secunt:es LTD dxd not ﬁle a tlurd-pany Smemem of Ammfmwﬁhm qﬂﬁeum*ht‘“
NASD R.egmanon, lnc Office of D:spute Resolution. N xm B . In

HEARING INFORMATION
No pre-hearing conferences were held.
The hearing was held on November 20, 19956 for two (2) sessions,

The hearing was held in Houston, Texas.

CASESUMMARY

No, 95-04412

Claimaat Coastal Securities LTD ("Coastal") alleged that respondent Mowell Financial Group, Inc.
{"Mowell") refised to deliver bonds to Coastal, which Coastal purchased from Mowell. According
to Coastal, Tracy Hagelin ("Hagelin"), its registered representative, had, at a previous employer,
conducted business with Don Reinhard (“"Reinhard"), a principa! with Mowell. Claimant contended
that Reinhard told Hagelin while she was at a previous employer that Mowell's trading had to be
done through 2 third party because Mowell's clearing agent, Raymond, James & Associates, Inc.
("Raymond"), would not allow Mowell's principal to do business with anyone in Houston, Texas.
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Coastal asserted that: Mowell's principal contacted its representative to sell bonds; since Coastal
was on Raymond James' restricted list, Coastal and Mowell agreed that the trading would be
executed through Pershing, a third party; and a contract was formed on August 10, 1995 for an
inverse 10, FNR 1993-103 SA (the "Security") with a face value of $8,000,000 at a level of 6%, for
which Coastal had a buyer, and which was to setile on August 15, [995. However, Coastal
_ complained, Mowell's principal called later in the day on August 10, 1995 stating that Raymond
James informed him that he could not trade through Pershing and that Coastal needed to figure out
how to settle the trade. Coastal further asserted that the following day Mowell's principal called and
admitted that be did the trade, but stated that the only way it could be settled would be through
Raymond James, which could not be done and meant that there was no trade. Coastal contended that
an August 14, 1995, it was able to work out an agrecment with Raymond James, but that Mowell
subsequently denied that any such trade ever existed. Finally, Coastal asserted that by this time the
et bonds were trading at a higher price, in the meantime Coastal's customer sold the bonds, and that
Mowell has refused to deliver the bonds upon its request. Coastal made legal claims of breach of -

contract and promissory estoppel, and demanded specific performance in order to deliver the bonds
to its customer.

o Resnendqp 9well demed the alleganan; fpr;h in. the:Statgueut of Claim.  Mowell stated:that ars: :
g e ban iy COastal-was:-on- nggnond James' mmmd%Muwelkfg;mﬁstated that althaugh it hgdaondc
=i conducted:athird party mmnaghm“ghcoastars'reprﬁﬁmmw while:she was with her previouss s shir
o emplayer, Raymond James restricted.any. further-trades with restricted parties, even if throughcthird. . Zanin:
UG-ty Blinaenipartiessebonetheless; Mowell contended. that actransaction:was proposed on the.sale ofhondann ﬂmw.
August 10,: 1995, but only with Coastal ‘failing - to-disclose that it had not been removed dhom . 1991
Raymond James' restricted fist. Mowell then stated that upon discovering that Coastal was still on
the restricted list, it immediately called Coastal informing it that no transaction was possibie, unless
and until it came off of Raymond James' cestricted list, and that the transaction could not even be
conducted through a third party. Subsequently, according to Mowell, after it learned that Coastal
attempted to open accounts on Moweil’s behalf without its permission and attempted to obtain
proprietary information about Mowell, it decided to cease doing any business with Coastal, which
was communicated to Coastal on August 10, 1995. Mowell allegedly claimed on August 14, 1995
to have resolved its situation with Raymond James, but Mowell responded by stating that whether
or not such arrangements had been made, it was not going to do any business with Coastal. Mowell
asserted that the bonds were resold, that Mowell gained nothing from their sale elsewhere and that
it had no ulterior motive for refusing the Coastal trade. Coastal made the following defenses: (1)
there was no contract; (2) discussions regarding the proposed transactions were fraudulently induced
by Coastal; (3) the potential transaction failed due to Coastal's inability to timely satisfy an essential
condition precedent; (4) Coastal's claim for specific performance was barred since the bonds had
been sold, and an equitable remedy was also barred by the doctrine of unclean hands; and (5)

Coastal's promissory estoppel claim was barred because no adequate representation ot expectation
was ever made.
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No. 96-00467

Claimant Ellington Mortgage Partners, LP ("Ellington") alleged that respondent Raymond James
refused to deliver a security pursuant to a contract between Ellington and Raymond James.
Ellington asserted that on August 10, 1995, it entered into a contract with Raymond James for the
purchase of an inverse floater security specifically known as Cusip No. 31359BBP1, Federal
National Mortgage Association Trust 1993 103-SA Guaranteed REMIC Pass Thru Certificates,
FNMA Collateralized, DTD 07/25/93, with an $8,000,000 face amount, the Security, for a price of
7Vs and a settiement date of August 15, 1995, According to Ellington, Raymond James confirmed
this transaction, orally and in writing. Ellington further asserted that it tendered payment on August
15, 1995, but Raymond James failed to deliver the Security, which constituted a breach of contract.
Ellingtan claimed damages as a result of forgone coupan interest payments due from August 1995
forward and had been damaged further in an amount exceeding $297,000.

Respondent and third-party claimant Raymond James denied the claims asserted against. it.

Raymond James admitted that it and Ellington agreed to a trade, which was confirmed, but denied -

making anry assurances following the trade that it would make delivery. Raymond James explained - -

that Tt advised E.llingtnn aswlyasAugust 15, 1995, that the entity which agreed to sell the Seamtg& wmu i

B Jib Hi&fﬁé’d 1546 So: Hufthe Rh&mdﬁﬂ Jﬂfﬁsbmugﬁ"th?ia party claim against Watérsient

'--D T 7(‘*"W atetsrﬁte") claiming that on August 10;1995; Raymond Jamies entered inidi

30 gréetfient with Watérside for tha piirchase of the Sdctiity 4t a price of $581; 194522 - whithi#

S BE "—~-'1wasto séttle‘on orbefors August: 15; 1995; which Raymond Jarnes relied upon in entenng mteiahec- ww +
AR f‘«lagreem%nnmm Elhngton, ahthlﬂch Waters:de had reﬁ:sed onbeen unab]e to delwer : m aéw. @t

-party respondent Waterslde adrmtted that it entered into & contract for the Secumy wnh
Raymond James, that the transaction was confirmed in writing, and that it had rot delivered the -
Security to Raymond James. Waterside contended, however, that it promptly advised Raymond
James that Bear, Stearns & Co., Inc. ("Bear Stearns”), the entity that agreed to sell the Security to
Waterside, failed to deliver the Security. Waterside made the following affirmative defenses: (1)
any liability for the failure to deliver the Security to Raymond was the fault of Bear Steams; (2)
Raymond was either contributoriy negligent or voluntarily assumed the risk of loss; (3) the claim
asserted by Raymond James was barred due to a failure of consideration; (4) Raymond's claim
against it was barred due to Raymond James' failure to mitigate damages; and (5) Waterside was
entitled to indemnification and contribution from Bear Stearns and others who were actively and
directly at fault. Waterside, and its sole proprietor, James P. Scherr ("Scherr") brought third-party
claims against Bear Stearns alleging that an agreement was entered into on or about August 10,
1995, for the purchase of the Security at a purchase price of $582,444.67, which was to settle on or
before August 15, 1995, confirmed in writing and relied upon in entering into the agreement with
Waterside yet Bear Stearns had refused or failed to deliver.

Third-party respondent Bear Stears admitted that it entered inta an agreement for the Security with
Waterside and Scherr, as they stated, for a purchase price of $582,444.67. Bear Stearns also
admitted that it had not delivered the Security, and further stated that it promptly advised Scherr that
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Coastal Securities LTD, the entity that agreed to seli the Security to Bear, Stearns, failed to deliver
the Security. Bear Stearns made the following affirmative defenses: (1) any fiability for the failure
to deliver the Security to Waterside or Scherr was the sole and exclusive fanlt of Coastal; (2)
Waterside and Scherr were precluded from asserting a claim against Bear Stearns in this proceeding
because they had a last clear chance ta avoid injury, but failed to take reasonable and necessary care
to avoid the loss at issue; (3) Waterside's claims were barred by a failure of consideration in that
Waterside or Scherr did not tender payment; (4) Waterside's claims were barred since Waterside and
Scherr did not take reasonable action to mitigatc its damages; (5) Bear Stearns was entitled to
indermnification and contribution from Coastal;, and {6) at all relevant times Bear Stearns acted tn
good faith and in accordance with industry standards of conduct. In addition, Bear Stearns asserted
a third-party claim against Coastal whereby it alleged that it entered into an agreement for the
purchase of the Security on or about August 10, 1995, for a purchase price of $551,194.44, which
"= was confirmed in writing, which was relied upon ig_its agreement with Mr. Scherr, and which
Coastal had failed to deliver.

: sl - IR ‘ vedd 7Y v 94;: SR LS N AT
TR Rmpondent Mowell F’manc:al Group, Inc. requestbd that the claims: asserted agamst n be dlsm!SEed,; ;
in the:r entirety and that they be awarded their costs and attomeys fees

C]amamE]lmOn Mortgage Partners, LP requested an awnrd manamount not exceeding $297,000
for compensatory damages, plus interest and attormey fees.

Respondent and third-party claimant Raymond, James & Associates, Inc. requested that an award
be entered in its favor and against Waterside Development Co. to indemnify Raymond, James &
Associates, Inc. for any liability it may have to Eltington Mostgage Pariners, LP

Third-party respondent and third-party claimants Waterside Development Co. and James P. Scherr
requested that an award be entered in their favor and against Bear Steams & Co., Inc. for its failure
to deliver, and further ordering Bear Stearns & Co., Inc. to indemnify Waterside Development Co.

and its sole proprietor, James P. Scherr, for all liabifity and damages that it may have to bear due to
Bear Stearns & Co., Inc.’s failure to defiver.

Third-party respondent and third-party claimant Bear Steamns & Co., Inc. requested that all claims
asserted against it be dismissed ip their entirety or in the altemative that an award be entered in favor
of Bear Steams & Co., Inc. against Coastal Securities LTD for all damages sustained by Bear
Stearns & Co., Inc.
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Prior to the hearing in this matter, Raymond James & Associates, Inc., Waterside Development
Co., and Bear Stearns and Co., Inc. moved for the consolidation of case Nos. 95-04412 and 96-
00467, and Ellington Mortgage Partners, LP and Mowell Financial Group, Inc. objected to
consolidation. After careful review and consideration of these motions and objections, the
undersigned arbitrators determined on or about August 12, 1996 that the motions to consolidate

would be granted pursuant to §10314(d) of the NASD Code of Arbitration Procedure (the "Code").

On or about April 4, 1996, Mowell Financial Group, Inc. moved for dismissal of the case and

for a change in the hearing [ocation, Following review and consideration, Resp

Pursuant to an agreement entered into and signed November 15, 1996, Raymond James &

pt Associates, Inc. and Waterside Development Co.and its sole proprietor, James P. Scherr
resolved and settled their differences in accordance with the following principal terms and

and Ra)nmnd James & Asmclates Iu.c agreed to mdemmfy Waterslde Devalopment Co__auda
m -p g 'kag ": g E 3 - ]

- ;:'._'].' ln clthcr ase, the parues have ‘agreed: to Hiiro
ile . th N remam on file with. NASD

AWARD

After considering the pleadings, the testimony, and the evidence presented at the hearing, the
undersigned arbitrators have decided in full and final resolution of the issues submitted for
determination as follows: -

1. Respondents Mowell Financial Group, Inc. and Raymond James & Associates, Inc. are

hereby, jointly and severally, liable for and shall pay claimant Ellington Mortgage Partners,
LP the sum of $133,000 in actual damages;

2. Respondents Mowell Financial Group, Inc. and Raymond James & Associates, Inc. are
hereby, jointly and severally, liable for and shall pay claimant Ellington Mortgage Partners,
LP the amount of $15,671 for its aitorney fees. Ia deciding to award attomneys' fees, the
arbitrators considered the pleadings, the evidence and the testimony presemted by the parties;,

" conditions: Waterside Development Co. and James P. Scherr assigned all their claims against - -
Bear Stearns & Co., Inc., asserted in thig arbitration, to Raymond James & Associates, Inc.; <o
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3. With respect to all parties in this matter, all notations and references to the inverse IO FNR
1993-103SA, the security at issue, are to be cleared and expunged from all records and
bookkeeping; and

4 The Statement of Claim and amendments submitted by claimant Coastal Securities LTD is
hereby denied in its entirety,

5. The Third-Party Claim submitted by respondent and third-party cfaimant Raymond James
& Associates, Inc. is hereby denied in its entirety;

6. The Third-Party Claim filed by third-party respondent and third-party claimant Waterside
Development Co. and third-party respondent James P. Scherr is hereby denied in its entirety;

- 1. The Third-Party Claim: submitted by third- party respondent and thud-party claimant Bear SRR
o Steams&(lo Inc is hereby demedm its entlrety, LT

m . . h‘ 2 ‘1,'L‘hatqutheﬁ thmfomni fCﬁ,,,

R p ’ hearifig
oonference,:fany Therewerenopre-heanngcorﬂ‘a'emesandthereweretwo(2)heanngsess1orls S
x $750 = $1,500 in forum fees. Pursuant to §10205(b} of the NASD Code of Arbitration Procedure @ ' - -
{the "Code"), a hearing session is any meeting between the parties and the arbitrator(s), including
a pre-hearing conference with an arbitrator, which lasts four {(4) hours or less.

Pursuant to §10205(c) of the Code, NASD Regulation, Inc. Office of Dispute Resolution shall
retain the non-refundable filing fee in the amount of $500 previously deposited with NASD
Regulation, Inc. Office of Dispute Resolution by claimant Coastal Securities LTD. Pursuant to
§10333 of the Code, NASD Regulation, Inc. Office of Dispute Resolution shall retain the non-

refundable member surcharge in the amount of $350 previously deposited with NASD Regulation,
Inc. Office of Dispute Resolution by claimant Coastal Securitics LTD.

Pursuant to §10205(c) of the Code, NASD Regulation, Inc. Office of Dispute Resolution shall

retain the non-refundable filing fee in the amount of $200 and the hearing session deposit in the
amount of $750 previously deposited with NASD Regulation, Inc. Office of Dispute Resolution

by claimant Ellington Mortgage Partners, LP.

Pursuant to §10205(c) of the Code, NASD Regulation, Inc. Office of Dispute Resolution shail
retain the non-refundable filing fee in the amount of $500 previously deposited with NASD
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Regulation, Inc. Office of Dispute Resolution by third-party claimants Watesside Development Co.
and James P. Scherr.

Third-party claimant Bear Stearns & Co., Inc. is liable and shall pay the NASD Regulation, Inc.
Office of Dispute Resolution the non-refundable filing fee in the amount of $500 pursuant to
* §10205(c) of the Code and the $300 member surcharge pursuant to 10333 of the Code.

Pursuant to §10205(c) of the Code, NASD Regulation, Inc. Office of Dispute Resolution shalf
retain the non-refundable filing fee in the amount of $500 and shall retain as forum fees the hearg
session deposit in the amount of $750 previously deposited with NASD Regulation, Inc, Office of
Dispute Resolution by third-party claimant Raymond James & Associates, Inc. Pursuant to §10333
S of the Code, NASD Regulation, Inc. Office of Dispute Resolution shall retain the non-refundable
. member surcharge in the amount of $350 previously deposited with NASD Regulation, Inc. Office
i of Dlspute Resolunon by respondent and tlnrd-party clairnant Raymond James & Assomatcs, Inc.

a8 gn Egspondmts ,R;qund,Jm,&MMe& Inc and M well Fmanclal Gfﬂﬂml. n
- hereby, jointly and; severally liable for and shall pay to claimant Coastal Securities LTD the sum
- of '$950 as reimbursement of the hearing session deposit and filing fee. Respondents Raymond, .. --
James & Associates, Inc. and Mowell Financial Group, Inc. are also, jointly and severally, liable for -
and shall pay to claimant Ellington Mortgage Partners LP the amount of $950 as reimbursement of
the hearing session deposit and claim filing fee.

Signed: Dated:
Thomas A. Thomhill, Jr. . Jatwary 8, 1997

Thomas A. Thomhill, Jr,
Industry Arbitrator, Presiding Chair

Thomas H. Vann January 9, 1997
Thomas H. Vann
industry Arbitrator

Daniel R. Schmieder, Esquire January 9, 1997
Danicl R. Schmieder, Esquire
Industry Asbitrator

Date served by the NASD Regulation, Inc.: Januacy 10, 1997




