AWARD

NASD Regulation, Incorpcrated Office of Dispute Resolution

In the Matter of Arbitration Between
Mark P. Marshall,
Claimant,
and No. 96-00776

J.E. Liss & Co., Inc., Jerome E. Lieg, David F. Bahr, and
Tarig Kahn,

rRegpondenta,

REPRESENTATION OF PARTIES

Claimant Mark P. Marshall ("My. Marshall") was represented by John
E. Dees, Jr., Escuire, lccated in Dallas, Texas.

Respondent J.E. Liea & Company, Incorporated ("J.E. Liss"}, Jercome
E. Lisg ("Mr. Liss") and Tarig Kahn ("Mr, Kahn") werc represented
by Michael H. Schaalman, Esquire of Quarles & Brady, located in
Milwauvkee, Wisconsin.

Reapondent David F. Bahr ("Mr. Bahr") was neither represented nor
made an appearance in this matter.

E _INFORMATION

Mxr. Marshall’s Statement of Claim was filed on or about February
22, 1856.

Mr. Marshall‘s Submission Agreement was signed on December 21,
1995,

J.E. Liss, Mr. Liss and Mr. Rahn’'s sStatement of Answer was filed on
or about July 8, 199%6.

J.E. Lisa, Mr. Ligs and Mr. Kahn did not submit submiseicng to
arbitration.

Mr. Bahr did not submit a Statement of Answer or a submizgsion to
arbitraticn.

HEARING TNFORMATION

No pre-hearing conferences were held.
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The hearing was held c<n: September 8, 1937 for two (2) sessions;
September 10, 1937 for two (2) sessiong; September 11, 19297 for
threa (3} =sessions; and September 12, 1997 for two (2) sessions.

The hearing wasz held in Dallas, Texas.

CASE SWOMRY

Mr. Marshall brought this action against J.E. Liss, Mr. Liss, a
registered principal of J.E. Liss, Mr. Bahr, who allegedly acted as
a broker for J.E. Lisz, and Mr. Kahn, who was also a registered
repregentative of J.E. Liszs, for damages allegedly resulting from
unauthorized trades, misrepresentation and omission of material
facta, breach of flduciary duty, common law fraud, and statutory
fraud. According to Mr. Marshall, Mr. Bahr, who was not a
registered representative, engaged in numercus unauthorized
transactions that involved large numbera of highly speculative, low
priced securities, often Canadian penny stocks. Mr. Marshall
contended that although Mr. Liss and Mr. Xahn were shown as his
broker of record on the account, he almest exclusively dealt with
Mr. Bahr. Mr. Marshall asserted that Mr. Bahr often viclated
express instructions to sell certain securities and, when asked,
would ¢laim that the trade had occurred when it had not. According
to Mr. Marshall, his losgses included the following: 50,000 shares
of Internaticnal Capri Resources purchased at a total cost of
$93,750.00 and sold on December 14, 19395 at an aggregate price of
$33,018.26, regulting in a logs of §80,721.7%4; and 17,000 shares of
U.S5. Health Tech, Incorporated unitsg purchased at an aggregate cost
of 8141,687.50, 1,50C shares of which have been sgold for aggregate
proceeds of $6,600.00, resulting in a realized loss of $6,431.25
and an unrealized loss on the remalning sgharea of $72,468.50. Mr.
Marghall speculated that J.E. Liss acted as market maker for the
Canadian Penny sgtocks and was thereby required to wake a
diseclosure, which was. not made and for which J.E. Ligs failed to
obtain the xequisite agreements signed by Mr. Marshall. Mr .
Marshall alsc claimed that Mr., Bahr fraudulently represented that
variocus securities were sold at certain prices, which inciuded:
50,000 shares of Telmed at $1.50 on October 10, 1995; 8,000 shares
of Telmed on Octcober 9, 1%95 at $%1.125; 10,000 sghares of
International Capri on October 5, 1995 at $3.25; 5,000 shares of
International Capri on October 3, 199% at $3.25; and 2,000 shares
of NAL Financial on September 28, 1995 at $17.125. 1In addition,
according to Mr. Marshall, Mr. EBahr and Mr. ¥Xahn made
misrepresentationg in connection with the purchase of U.S. Health
Tech.

J.E. Liss, Mr. Liss and Mr. Kahn denied the allegatione set forth
in the Statement of Claim as they relate to any wrongdoing on their
part. They stated that Mr., Marshall’s relationship with Mr. Bahr
was go prolitable for Mr. Marshall that he followed Mr. Bahr as he
noved from broker-dealer to broker-dealer, and continued to give
Mr . RBahr orderz even though Mr. Marshall knew that Mr, Bahr was nc
longer a registered broker. J.E. Liss and Mr. Liss contended that
Mr. Bahr has never been an employee, broker, or agent of eithex
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J.E. Liss or Mr. Liss, he never received any compensation from the
firm, and he was never authorized to solicit trades or sxecute them
through any agent of the firm. According to J.E. Liss and Mr.
Lisgs, at no time while Mr. Marshall maintained an account at J.E.
Liss was his account operated by Mr. Bahr. They argqued that Mr.
Marshall is not entitled {0 any damages because: (1) he knew that
Mr. Bahr was nct a licensed broker; (2) he authorized and ratified
each and every transaction in the account he maintained at J.E.
Lies; and (3) the purchases and sales in Mr. Marshall’s account
wexe suitable for him and met his investment objectives. J.E., Liss
; Mr. Liss and Mr. Kahn finally asserted that Mr. Marshall failed
to state a c¢laim for which relief can be granted.

RELTEF TED

Mr. Marshall, pursuant to §§ 33 and 34 of the Texas Securities Act
and § 27.01 of the Texas Businegs and Commerce Code, requested an
award for: actnual damages of 5254,750.00; the total amount of
commissions and other compensation paid te respondentes of at least
$100,000.00; interest on such amounts at the statutory rate; costs
and expenses incurred in this matter; legal fees; and punitive
damages of at least three times the amount of actual losses.

J.E. Liss, Mr. Liss and Mr. Kahn requested that the claims asserted
against them be dismissed and that they be awarded their coasts,
digbursements, and fees incurred in defending these claims. .

QTHER T3SUES CONSTDERED AMD DRECTIDED

Upon review of the file and the representations made by/on behalf
of claimant Mark P. Marshall, the underaigmned arbitratoxrs have
determined that respondant David F. Bahr has not been properly
served with the Statement of Claim pursuant to 5§ 10302 and 10314
of the NASD Code of Arbitration Procedure (the "Code"). The
undersigned arbitrators have also determined that respondent David
F. Bahr had not received due. notice of the hearing as required
under § 10318 of the Code and is not bound by the deterwmination of
the arbitration panel on the issues submitted.

Respendents J.E. Liss & Company, Incorporated ., Jerome E. Ligs and
Tarig Kahn did not file with NASD Regulaticn, Inc. Office of
Dispute Resolution propverly execuked submissions to arbitration,
but are required to submit to arbitration pursuant to § 10301 of
the NASD Code of Arbltration Procedure and having answered the
claim, appeared and testified at the hearing are bound by the
determination of the arbltration panel con all issues submitted.

On ©r abeout June 240, 19%6, claimant Mark P. Marshall filed a motion
to preclude respondents J.E. Liss & Company, Incorporated, Jercme
Ligs, and Tarig Kahn from presenting any facts or defernses at the
hearing in this matter allegedly due to gaid respondents’ lack of
timelinese in submitting their Statewent of Answer. After careful
consideration of this motion and Liss & Company, Incorporated,
Jercme Ligs, and Tarig Kahn's response thereto, the panel of
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arbitratore denied tha motion.

On or about July 15, 1996, claimant Mark P. Marshall dismissed,
without prejudice, respondent Tarig Kahn from this matter. Mr.
Kahn did appear and testify at the hearing.

AL the conclusion of claimant Mark P. Marshall'’s case, respondents
J.E. Liss & Company, Incorporated and Jerome E. Liss moved for

dismisaal of the case. The panel of arbhitraters denied thip
motion,

Near the conclusion of the hearing in this matter, claimant Mark F.
Marshall orally deleted any claim under any law for loss due to ths
gecurities traded being "designated securities® {i.e., penny
stocks) .

The parties have agreed that the Award in this matter may be
executed in counterpart copies or that a handwritten, signed Award
may be entered. In either casa, the parties have agreed to receive
conformed copies of the Award while the original{s) remain on file
with the NASD Regulation, Incorporated Office of Dispute
Resolution.

AMNAZD

After considering the pleadings, the testimony, and the evidence
presented at the hearing, the undersigned arbitrators have decided
in full and £final resclution of the issues gubnitted for
determination as followa:

1. J.B, Lisg & Company, Incerporated is liable for and shall
pay Mark P. Marshall compensatory damages of $10,000;

2. Other than forum fees, which are addressed below, all
other claims and requests for relief not specifically
awarded here are, and each of them, hereby denied with
prejudice.

FORUM FEES

Forum fees are calculated at the rate of 51,000 per hearing zegsion
and $300 for each pre-hearing conference, if any. There no were
pre-hearing conferences and there were ning {9) hearing sessions x
31,000 = 89,000 in forum fees. Pursuant to § 10332(b) of the NASD
Code of Arbitration Procedure (the "Code") a hearing session is any
meeting between the parties and the arbitrator(s), including a pre-

hearing conference with an arbitrator, which laste four (4} hours
or less.
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Pursuant to § 10232(¢) of the Code, the NASD Regulation,
Incorporated QIifice of Dispute Resolution shall retain the non-
refundable filing fee of $250 and shall retain asz forum feezs the
hearing session depoait of $1,000 previously deposited with the
NASD Regulation, Incorporated Qffice of Dispute Regsolution by Mark
P. Marshall. Reapondent J.E. Liss & Co., Inc. is liable ZIor and
shall reimburse Claimant Mark P. Mareghall, for the $1000.90 hearing
session deposit and $250.00 filing fee he previously deposited.

Respondent J.E. Ligs & Co. is liable for and shall pay NASD
Regulation, Incorperated Office of Dispute Resclution forum feas of
$8000.00 {=49000.00 total forum fees - $1000 hearing sezsion
depeosited by Claimant Mark P. Marshall.)

Pursuant to § 10332 of the Code, J.E. Liga & Co. is liable and
shall pay the NASD Regulation, Incorporated Office of Dispute
Resolution the remaining $62.580 of its $500.00 non-refundable
member surcharge. (J.E. Liss & Co. previcusly deposited $437.50 of
is member surcharge with the NASD Regulation, Incorporated Office
cf Dispute Resclution.)

Respondent J.E. Liss & Co. 13 liable for angd shall pay the NASD
Regulation, Incorporated 0ffice of Dispute Resolution postponement
fees in the amount af £1000.00.

Fees are payable to the NASD Regulation, Tncorporated Office of
Digpute Resolution.

Concurring Arkitrators’ Signatures

/s/ John R. Preston Detober 15, 1597
John

R. Preston, Esquire Dated:

Chailrperson

Public Arbitratoer

/8/ Harry Welsbrod October 16, 1597

Harry Weishrod Dated:
Panelist
Fubliec¢ Arbkbitrator

/8/ Jack R. Settles October 16, 1997
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Jack

R. Settles Dated:
Panelist

Industry Arbitratcr
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