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AWARD
| NASD Regulation, Inc.
In the Matter of the Arbiiration Between
Names of Claimants

- Ralph A. Fisher, Jr.; Freda Figher;
Ralph & Freda Fisher Charitable Trust;
Ralph A. Fisher, Jr. Revocable Trust
and Freda Fisher Revocable Trust

NASD CASE NO. 96-01199

Names of Respondents

Merrill Lynch, Pierce, qu&émithlnc.'
and Michae] E. Blankenship ~

For Claimants: Charles E. Steinberg, Esq. of Charles E. Steinberg, P.A., Start, Florida.. -

For Respondent Merrill Lyach, Pierce, Fenner & Smith Inc, ("Merril! Lynch™): Richard L.,
MmEsqaudJohuDBoyhnEsqofBomCauyCiﬂm,mmeumMcBam
&O’Cpmell West Palm Beach, Florida,

F&WMME.WP(’BM“) Scot 1. Ltnk Eﬂ and Joba C.
Kelly, Esq. of Ackerman, Link & Sartory, P.A., West Palm Beach, Florida

Statement of Claim filed cn March 19, 1995, Claimants’ Submission Agreements signed on
April 8, 1996.

Statement of Answer filed by Respondent Merrill Lynch on June 13, 1996. Respondent Merrill
Lynch's Snbmyission Agresment sighed on June 17, 1996 by Martin S. Cohen, Vice President
& Senior Connsel of Merrill Lynch, Pierce, Fenner & Smith Inc.

Statement of Answer filed by Respondent Blankenship on June 18, 1996. Respondent -
Blankenship's Submission Agreement signed on June 13, 1996.

AmmdmmofStammntofClﬂnDatedMarch 14, 1996 filed by Claimants on April-14, 1997.
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HEARING INFORMATION

On December 16, 1996 and January 6, 1997, telephonic pre-hearing conferences lasting one
session each were conducted with the arbitration panel (the *Panel”). On May 21, 22 and 23,
1997, in Fort Lauderdale, Florida, hearings lasting six sessions were conducted with the Panel.

CASE SUMMARY

Claimants alleged that in early 1995, Respondents misrepsesented the voladlity and risk of
certain mutual funds owned by the Claimants in order to induce them to move their account from
one Merrill Lynch branch to another. Claimants further alleged that as a result of the
misrepresentations, they sold the ayunsal funds and purchased securities which had less risk and
demonstrated less volatility then the mumol funds. Cleimants maintained that the numal funds
were, in fact, appropriste investments given their stated investment objectives. Claimants further
mairtained that they missed the opportanity to profit from the mutual fands after the funds’
performance improved.

Respondents denied all of the allegations of wrongdoing contxined in the Statement of Claim and
maintainad that the Claimants’ invéstment objectives, as stated to Blankenship, were preservation
of capital and conservative income. Respondanrs maintainad that each recommendation mads
to the Claimants was suitable and consistent with this stated objective. . Respondenrs further
maintainad that it was ths Claimants who approached Blankenship regarding restructuring their
portfolio after suffering wnrealized losses in the mtual funds. Respondents asserted that their

- -analysis of the performance of Claimants’ accounts- showed that Claimants had: mum
, mmﬂymboﬂ:MunllLynchbmwhomus :

mmmmmmwmmmamnslmmmm ,

punitive damages.

RWMLMMMNSWMMHMmmmm
that it be awarded all attorneys' fees, oxpert witnass fees, costs and expenses incurred by Merrill
Lynch In connection with its defense of this case.

Respondent Blankenship requested that the Statement of Claim be dismissed in its entirsty and

that Claimants be ordered to reimburse him for his attorneys’ feaa,mstsandexpmmincmad
inthadaﬁmsaofﬂ:isme

The parties have agreed that the Award in this matter may be executed by the Chairpersoz on
behdlf of the Panel and have further agreed to receive conformed ¢opies of the Award while the
original remains on file with NASD Regulation, Inc.

During the evidentiary hearing in this matter, the Panel was informed that the parties had
reached a resolution of all claims submitted for determination. This Award is made pursnant
masﬁmﬂﬂmmedmtobythnpuﬁesaﬂuthrudsysofhnmp(ﬂw “stipulation”). The
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Panel adopts the parties” stipulation as described below and as set forth in the record of this

proceadmg !
AWARD

After considering the pleadings, the testimony and the evidence presented at the hearimg and the |

stipulation, the undersigned arbitrators have decided in full and final resolution ofthawsnes i
submitted for determination as follows:

L, Therelﬁnds,baudonmemﬁmonyofmeparﬁea,mmechhnsasmwdagﬁm
Respondent Blankenship are without any merit. It is the order and directive of this Panel that
any all references to this claim be expunged from Michael E. Blankenship’s Form U-4 and from
the Central Registration Depository (CRD) record,

2. Al of Claimants’ claims against Respondents Merrill Lynch and Blankenship are
dismissed with prejudice, and the parties will exchange mutual gemeral rejeases.

N All other claims for refief, including the Claimants’ request for punitive damages and the
Respondents’ yequesis for attorneys’ fees against Claimants, are dismissed with prejudice,

4, Claimants and Respondents shall beat their own fees and costs.

Pursuant to Rule 10332(c) of the Code of Arbitration Procedre (the "Code™), the Papel bas
: umsedforumfeesmthemntofSEOMOO(ﬁmmxSlOODOO,pluslpxe-heaﬂng_ o
conferences with the Panel x §1,000.00) as follows: . =

i ‘mmahnmmmudmemmofﬂ.ﬁﬁﬁ.ﬁﬁfuwhﬂﬂmmmnm;mm e
retain the $1,000.00 hearing session deposit previously paid by Claimants in partial satisfaction
thereof, leaving a balance due in the amount of $1,666.66.

- 2. Respondent Merrill Lynch is hereby assessed the sum of $2,666.67.
3. Respandent Blankenship is heteby assessed the sum of $2,666.67.

Pursuant 1o Rule 10332(a) of the Code, Claimans have paid to NASD Regulation, Inc. the
$250.00 claim filing fee. .

Pursuant to Rule 10333 of the Code, Respondent Mersill Lyach shall pay to NASD Regulation,
Inc. the $500.00 past due member surcharge previously invoiced.

Fees are payable to the NASD Regulation, Inc., Office of Dispute Resolution. ‘-




[

JAN.19.1999  1:12PM NASD BOCR

Arbitrator's Name

{a/
Richard S. Zaifert, Esq.
Chairperson, on behalf of the Panel

Stanley Seidman

Joel H. Holzer

Date of Decision: Jammary 7, 1999

NO. 620

Public/Industry

P.14




