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In the Marrer of the Arbitration Be'rween.

Marvia Weiner, individually and

as trustee,
Claimant/Counterrespondent,
v ' No. 96-01634
William Blair & Company and
Siephen E. Elking,
Respondems/Counterclaimants.

Marvin Weiner, mdmdually and as trustee (”Clnimal;“) was repremed by John A. Dmmer m, N
Sedgwick Detert Moran & Amold, Chicago, Ilinpis. . - T e

Wiﬂiam Blair & Cﬁmpany {*Biair") and Brephen E. Elkins ("Elking") (or cnl!ect'rvely refared:sd as
“Respondents*) were represemted by Chrisiopher Q. King and Camille E. Bennett, Sonnenschein
Nath & Rosemhal, Chicago, {llinois.

CASE INFORMATION

Claimant's Statement of Claim was filed on or about April 8, 1996, Claimam's Submission
Agreement was signed on April 8, 1996.

Respondents’ Srarement of Answer and Courterclaim was fied on or about July 11, 1995.
_ Respondents’ Subwnistion Agreement were sigiied on July 8, 1996,

BEABINGINFORMATION

The hearing was held on October 1, 2, and 3, 1996, for two (2) sessions cach day, in Chicago,
Thinois for a total of six (6) sessions.

LCASE SUMMARY
The material contested issues of fact raised by the claimant consik of a) whether or not the
respondents’ margin trading in equities (stocks) was with the knowledge and consenr of the

customer, b) whether tha respondems’ margin trading activities were syitable for the customer, c)
whether the respondents "chumed®” the customer's account, &) whether the respondents disclosed ail
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material facts relating to margin wading to the customer, ¢) wlmher :he customer knowmgly ranﬁed
the margin wades, £) whether the customer’s claims are barred by various legal and equirable stamutes
of limitations and g) whether the customer suffered any damages as a result of the respondents’
activites. The claimant alleged violasions of RICQ, the Tllinois Securities Act, Winois Consumer
Fraud and Deceptive Practice Act, cornmon law fraud (including churning), common law negligence
in supervision, and unsuitability. The allegations arose out of sransactions in securiries more fully
covered during the course of the hearing

Respondents Blair and Fliins deny all lizbility. Respondents note that Weiner had signed margin
"agreements for his accounts, and assery that he was in possession of all information conceming the

wading in his accounts, including the fact that he was trading on margin. Respondents assert that

Weiner routinely monitored his accpunt statements and trade confirmarions, as weil as satements

prepared for him by Elkiny' agsistamt which indicated which securitics he received dividends on;

Weiner emeared information from rhese sources in B sepamate ledger. Weiner also filed federal -

income tax réturns, or amendments to those rerums, deducting the margin interest: in his-Blair rurrns o
accounts in every year ffom. 1987 to 1994. As to the allegations that securities were putreivesed -
" which were inconsisieny, with Weiner's investment goals, respondents assert that no trades were o
recommended that were inconsistent ‘with those goals—in facy, Weiner's accounts geuemed
 substantial income for him throughout the periad in question.  Moreaver, Weiner selected-the . -
" majority of the securities in his accourts himself. Respondents assert thas Weinet's claunsnnderall. ORI
connis ere barred by applicable statutes of limitations, by numerous defenses applying to the
individual counts, by the general defenses of waiver, ratification, laches, and estoppel,.and by the

six-year eligibility rule, Rule 10304, in the NASD Code of Arbitration Procedure,

Respondent Blair also filed a counterclaim alleging thar Weiner's claim was brought in violation of
the duty of good faith and fair dealing implicit in the srbitrarion clause of his account agreements
with Blair. Respondents Bssert thar Weiner's claim is wholly withour ment, since it lacks any factual
basis.

RELIEEREOUESTED

In his Statement of Claim, Claimant sought a joint and soveral award against the Respondents for:
$1,000,000 in compenastory damages; $250,000 in punitive damages; coss and anomeys fees;
punitive damages; treble damages; specific performance; and such other relief as the pavel deemned
to be just and reasonzble under the circumstances.

Respondents requested that Weiner's cleim be denied in its entirety. In addirion, pursuam to fis
courterclaim, respongdent Blair rEquesm that it be awarded its artomeys’ fees and costs of litigation.
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The parties have agreed that the Award in this matier may be executed in counterpar copies or that
a handwrinten, signed Award may be entered. In either case, the parties have agreed 1o receive
conformed copies of the award while the originai(s) remain on file with NASD Regulation, Inc.
Office of Dispute Resolurion.

AWARD

After considering the pleadings, the testimony, and the evidence presemed at the hearing and the
post-hearing submissions, the undersigned arbirarors have decided in fil end fingl resalurion of the
issues subtmitted for determination as follows:

et _Cimmam's cla.lms are, and each ofthem. deiued wuh pn:judu:e § A

. Re'spondems' Cuunzer:la.um ere, and ea.ch othem. demed Wﬂh Pf'il“dlw

Except as sel fuuh belnw each par:y is raspons:b!e for its own costs aud acpenses mclud:ng L
--artomeys’ fees S e

EQBUM FEES

Forum fees are calculated st the rate of $500 per bearing sexsion and 3300 for each pre-hearing
conference, if any. Thueweresut(ﬁ) sessions x $600 = $3,500 im forum fess. Pursuant 10
§10332(b) & hearing session is any meeting between the pactiey and the arbitrator(s), including a pre-
hearing conference with an arbicretor, which lasts four (4) hours or less.

Pursuan? to §10332(c) of the NASD Code of Arbitration Procedure, NASD Regulation, Inc. Office
of Dispute Resolution shall retain the non-refundable fling fee in the amount of $250 and shall
retain as forum fees the hearing session deposit in the amount of 31,000 previously deposited with
NASD Regulation, Inc. Office of Dispute Resoluion by the Claimant.

Pursuan 1o §10333 of the NASD Code of Arbiration Procedure, NASD Regulation, Inc. Office of
Dispute Resolution shall retain the non-refundable member surcharge i the amonnmt of §500
previously paid by Respondeut Blair.

Pursuant 10 §10332(c) of the NASD Code of Asbitrarion Procednre, NASD Regulation, Inc. Office
of Dispute Resolution shall re1ain the non-refundable Counterclaim filing fee in the amount of $500
and shali retain as forum fees the hearing session deposit in the amount of $600 previously
deposited with NASD Regulation, Inc. Office of Dispute Resolutiop by Respondent Biair.
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Additional forum fees in lheamuunt of 52 000 2re asmed ugcms: the Clmant

Fees are payable 1o NASD Regniation, Inc. Office of Dispute Resolution.

Johnathan P. Tomes e/
Johnathen P. Tomes
Public Arbigazor, Presiding Cheir

Theodore M. Utchen | s
 Theodore M. Uichen

o e - Dublic Arbitrator

ImésA.Hume R " R
- - James A, Hume

Indusery Arbimator

Dated:
Ocxober 16, 1996

October 17. 1996




