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in the matter of the Arbitration Between

Robert Wainseott

Joyce Wainscott

v Arbitration No.
94-01722

Mgrill Lynch Pierce Fermer & Smit, Inc.

Robert G. Green

REERESENTATION OF PARTIES

. Robert Wainscott and Joyce Wainsuott represented themselves pro se,

Metrill Lynch Pierce FPenner & Smith, Inc. and Robert G, Green wor represented by
Albert E. Peacock, [il, Eaq., Kecsal Young and Logan, Anchorage, Alacka.

CASEINFORMATION

1} Statement of Claim was filed on oy about April 18, 1996.
2} Claimants' Sobmission Agrecment was signed on April 18, 1996.

- 3) Clahmsnis’ Amended Statement of Claim was filed on or abowt Decamber 1, 1996,
4) Respondents’ and Green's Joint Statement of Answer and Motion to Dismiss wes filed on or
abourt August 13, 1996.
5) The Bubmission Agreement for Mearll Lynch Piarce Fenner & Smith was signed on Augnat 13,
1996.
6) The Submission Agreement fot Robert G. (ireen was signed on November 12, 1996,
7) Claimants' Reapons (o Respondents Motion to Dismiss was filed on or about September 3, 1996,
%) Claimanis' Amended Respanse to Respandents’ Defenss based on Alaska Statua of Limitations
was filed on or about Decamber 2, 1995, .
9y Morrill Lynch Pierce Fanner & Smith and Robert Green's Motion to Dismics, Opeaing Bricf, wos
filed on January 30, 1997, (Attachment-Respondents' Compendium of Legsl Authority)-
10) Claimants filed 8 Response to Merrilt Lyoch Picree Fonner & Smiith and Robert Green's Motion
to Dismiss . Sald metions were denicd.
1) Claimanis filed a motion for a public hearing on Aprill. 1997. Said motion was denied.
12} Claimants requested they be allowed to add a cleimant agains respondents alledging improper
imvestigation of their complaint. Said motion was denied as untimely.

1




+ JAPNT _B‘{: . 11-17-98 ; 9:24AM ;NASD ARBITRATION DPT- 12122085165:# 8/19
) SENT KY: LU=27=d¢ +1U3ZAN SNADD ANDS JRAL IV L DU DD UUNOVEF 31D

13) Respondents suhmitted on January 3. 1907, the Federal Daclsion, USDC, Middie Disriet of
Florids, Tampa Division, Joseph Tousdo vs. Merrill Lynch Pierce Fenmer & Smith,

14) Respondents’ Motiot 1o Digniss, Reply Brief wag filed on February 14, 1997,

15) Cluimants' Supplemental Reply to the Motion w Dismiss was filed on Febraary 14, 1997.

BEARNG INFORMATION
A pre-hearing conference was beld op December 10, 1995, which lasied onc session,
A Yearing was held on the Mation t Dismiss on February 21, 1997. The bearing lasted one session.
The hesting was haid in Anchorage, Alaska on the following dates!

Mey 27, 1997 two scasions;

Mey 28, 1997 two scasions;

Mny 29, 1997 two nesaiony.
CASE SUMMARY

ROBERT WAINSCOTT and JOYCE WAINSCOTT ("Claimams™) alleged that upon
secking ROBERT GREEN'S ("Green”) advice regarding the reinvesiment of the procesds of a
recently cdlled bond Green recommendsd the purchase of un MR, Business Froperties Fund,
Limitéd Parmership("MRI*). Claimants alleged Green frendulently misrcprescated MRI 1
claimunts and MR! was unsuitable for investors of their sophistication and cxpericnce. Claimants
alleged MERRILL LYNCH, PIERCE, FENNER & SMITH, INC. ("Respondents”} fraudulently
concealed the value of MRI while it was held by claimanis and, further, failed to supervise Green
in conncction with his activities related to the MRI sale,

Respondents ard Green denied the sllepatione set forth in the Statement of Clamm,
Regpondents and Green specifically argoed thul claimants were geeking retums which were
equivalent to those associated with the recently ¢alled bond. Respondents and Green further argued
Claimants declined Green's recommendationy they create a more diversified partfolio of equity
stock, bonds and a mix of limited partnership units.

RELIEEREOUESTED
Claimants requested an Award in the amount of $29,760. plus treble demages in the amount
of $89,280, plus intarest and costs,

and Green roquested all claim raised in the Staterpant of Cladm be dismissed
and they be awanded attomeys fiees and costs,
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Subsequent ®0 discovering a conflict which exigted between her present esplover and
Respondents’ counsel Alberi E. Peacock, Eag., Margaret Price remaved hersell from the pencl.,

The parties have agreed that a handwriticn, signed Award may be entersd, The parties
requested that the award include Findings of Fact. Furthée, the parties have agreed to receive
canfouned copics of the award while the origimal renains on file with NASD Regulation, Inc.,
Office of Dispute Resolution,

DECISION

Aler cunsidering e pleading, the lesimony, and ihe eviduee presented at the hearing and
the post-hearing submissions, the wndersigned arbitratars have decided in full end final resolution
of the issnes submitted for determination a3 follows:

A) FACTUAL FINDINGS
I

Green was a licensed stockbroker employed by respondent. Hz flvst met claiments in 1681
on referral from claimants' lawyer. Robert Wainscott had received a $100,000 scitloment from o
lawsuit and wanted to buy $100,000 of Alasks housing bands, which yielded 12-1/2% with & 20 vesr
maturity. Claimants representad on their New Account Form a combined annual income of $95.000
#nd & net worth of $500,000,°

1.

Claimants both were cducated ? Both wer professionally employed, first as insyrance clsim
adjusters and thereafler in supervisorial roles. Hoth were intetligent, articulate, thoughtful and
detailed] grianted people.  Some viewed them a3 difFioult and mistrostiid. In 198} peither had puach
investment experience, their portfolio limited to purchases of INA company shares and a amall
inhoritance. On their New Account form, cleimants checked boxes indicating thir inveatment
objective was "long wrm™ and their investment focus was “pood quality.” When questioned, Robert

* Claimpots testified in 1981 their net worth was an eskimated $185,000, consisting of a
§54, 500 home equity, approximately 815,000 in employer aecuritise, plus tha §100,000 lawsuit
ssttlowent .

1 pobert Wainscott cbtained a Bachelor of Soiemce degraes from Pann Btate in 1564. Joyce
waingooct s educaticn was not avidsnoed.
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Wainzcott indiceted this meatt he did not want t lose his principal snd in his opinion, the Alaska
Housing bond purchases did not risk principal and were within his investment focus and dsk
tolerance. ..

.

When they first met, Groen counselled claimants not to invest the entirc $100,000 in the
Alaska bonds. He pointed out because $100,000 represented a substantial pereaptage of their net
wosth and thay should diversify their investments and thus divensify the risk inherent in any
perticular mvestrent, Although the bonds genersted an attractive rate of retim, thay were subject
1o the risk of interest rate fluctnation, solvency af the barrower and early redemption. Despite his
advice, claimants purchased $100,000 of the Alasks bonds.

Iv.

Between 1981 and 1983 claiments purchased through Green $17,000 of mutual funds for
_Iheir IRA accotint(s).

V.

I lats 1983, due to falling interest rates, $25,000 of clalmants’ Alaska housing bonds were
tedeemed. On December 12, 19837 olaitmants and Green met to decido how to invast the $25,000.
Green's initial suggestion was that claimants purchase seven percent (796) municipal bonds or the
Amerlcan Fund, 2 stock mutual fund.  Claimants rajecied bis suggestions. They wamied a retarn
similer to the 12-1/2% ihey bad been receiving on the bonds and, bevause they viewed the United
States ccopomy suspiciously, wore highly rosistamt to stock purchases.  Green pointed cut thero
were not salfe investnents available with yickls compacable to the Alaska bonds aa itterest rates had
fallen. 1f, however, claimdnts were comfortable with 2 long term, illiquid investment, then
consideration of x real extate based Hmited parinership might suffice. There would be tax shelter
apportunitics and the yield could be similar to the housing bond yields'. Claimants exprossed
interest and Green offered to research the matter.

VL

Green investigated offerings through his office compuier and found two real estate besed
Jimited partnerships that appeared to fit the profilo outlined to claimants, ooo vileveraged end one

. Alchough claimanes raised gquestions dabout the accuracy of the dates and timen of tha 1582
meotinge. drsent's rwollection supported by antrles in his dailly salendar credibly verify their

sccuxacy.
* MBI was projscting an annual distribution of approximatuoly seven pur cent (7%).
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with a small emount of leverage.” o telephonad claimants whe expressed continved interest, Groon
thereaftar ordered the offering documents for each company.

On December 21, 1983, claimapts and Green again met. Prior to the meeting he had
persunully reviewed the offering materials and when they reet recommended both parmerships to
cludmants, suggesting thay divide their purchases betwaen the two 30 1 to diversity the risks, This
suggestion was rejeciod by claimants who personelly liked MR, Green was also partini to MRI,
basing his prefizer:ca oo what ho felt was its reputasle management, a decent history of aperation,
& falr schedule of management fees and that the underlying rea] sstals investments appeared to be
in quality propertics®. Greeh rated the MRI investment riak as moderste prodicated on it 30% loan-
to-value ratio {i.c. leverage), it management. teack record and the quality of its investment
properties.  Additionally, it contained some tax benefits”. The mecting concluded and claimants
took the MRI proapectus and offering peckage home for further review.

On Decernber 23, claimants retarned » signed MRI subsctiption agreement 10 Green® and
puschased 20 units of MRI for $20,000. Claimants deny reading both prospectys and subacription
agroetpent prior to executing the latter.

‘ VH-

The evidence eatablished there was litle i any promotional aetivity by respondents of MRL

*  although highly leveragasd real egtate limiked partnorships offared attractive tax
oenatits priozr ra rhe Tax Refarm Act of 1986, they were cansidered by most to be highly risky.
Investors also faced the possibility of “calls” for capital after the initial investmenc. When
Gresn pointwd this cut to claimants, they were not intezsared and expraasnd a prefarence for a
pafar, lase levaraged investmant without a "omll” risk,

b MR was macagsd by the real cotate investment and brokerage firm of Pex and Carvakadon
Finenaial Cozp. for whom Giesn bad bsen smploywd. The real estate holdinge wers invearment
grades office buildings apd katels locmted throughout the esuntzy,

7 aresn zecalls discussing the long term quality of the investment. Clalsanta acimowladged
they knew tha investment woold be locked in Zor sevsral yearsa. MRI's axit strateqy was to mell
tha preperties at some later advencagezun date and thereby fully xeturn investors' capital.

f Alchough evidense aof the dara of return of khe subscription agresnent and the date 1t was
gigned are pomewhat confusing. it was more probable than not & subscriptica agreammnt sigaed Ly
claimants waa in respondentsa' office na later then Degewber 23, entered on the company vecords
{tha “Trade Data?) December 213, and acpounts dabited (tha =Sartiemaat Date') on Doecomber 30, ’
1383 .

* Why only $20,000 Of the 325,000 was invastsd was nat clear Erom the evidence.

M pecpendants had a miner participatory interwst in MRI whioh consisted of a shars of
profisa 1f certain conditions were met. Ihis intersat was disclosed in the offexiny pProspectius
undes the hoadigy "Conflict of Intarestas*.
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Green wag unfamilier with the partnership prior fo the sale to claimants. Claimants made 0o
conention Green pressured them to purchase MRI. Oreen’s commission was seven percent (7%),
There was 10 evidence the commission wes excesalve..

Yil.

MRI made anval distributions of approximately scven percent (7%6) until 1987, at which
time they were reduced to four and anc-half perceat (4-172%), In Felwvary, 1983 MRI paid »
distribution of one percent (1%)."!  This waz the last distribution cluimants received fovm MRI.
Prior to 1991, claiments did not make sny inquiry about MRI to its management, to respondents or
t any of their brokess about the hezlth of the partnership, the velue of their units or reasons why
their distribution checks were not forthcoming,'!  Claimants tax retuma for 1988, 1939 and 1990
reflected MRI experienced operating losses,

MR zent to claimante quarterly newsletters, quacterty Securities and Exchange Commission
("SEC™) Form 10-Q, annoal SEC regulatory Form 10-K and annual IRS Schedule K-1, Form 1065.
Esch coutained narmative and financial informaation data about MRI's perfarmance and estimates of
litnited parthers equity. From 1989, most of the newsletiers and financial information reflected a
daclining business environment 12

IX,

Tn 1986 Congress passed the Tax Reform Act which had a negative effect on the tax
implications of real estate bayad limited parmershipg  This, in addition to the steep decline of oil
prices, the fall of the Japatiess economy and & general malaisc in the Unites State economy in the
lare 1980's, resulizd in a nationwide recession accompanied by a preclpitous fall in domestic real
cstate values, This was widely repostad in the national media and its impacl way especially scvere

% prior ©o ouApaxalon OF All Piyuemes, MRI paid to claimants a total of 34,484 Erom 1983
through 1991.

9 Bond valued wars réporeed ky respendsnts similay bo limited partnerships (e.g. scither
. "W/a® or at the initial offoring price) in ite wonthly O (Sen footnote 15, supra) unsil 1985.
Thera was svidence in Jaouary and uly. 1582, RODSYE RAiXssolr called Greeft and inguired abiut
the Alasks housing bond prices.

1} Cowwanoing fn 1084 the newsletters, CetNlatory xeports and IRS statementa uniformly
reflected opersting lossss, daclinas in partrerahip equity, declinaes in the capital acaount,
wouniting tax lowses amd very poor busirmss epectatlone by the maoagemenc of MEI., I addivian, -
conmansing in 1984 shareholdasy equicy swes reparésd in the 22¢ Porms 10-Q angd 10-R 24
§75,000,000, or §514 4 unit. Tharsafter, it declined steadily cach vear to a reportsd )
$31,000,000, $313 a unit, in 1951. In the AnDuAl Report for yeur andsd Septesmber 30, 19%9, it
wis amnounced that one of the NRI proparties was haing forecloséd ami that investsrs capital
invmetment would not all be returncd. Qlaimmuts acknowledged receipt of all of thase
communiquds, filed and paved most. They dimolaimed reading che raporta and newslarcars apd made
no ingquiries. though wll af the regulsite financlal information wag tranamirtad to their
accountant and imeorporated intd thelyr aspuel income tax retirns.
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in Alaska,
X

Grean commented working as s broker in 1977, He left respondents’ eaployment in 1985,
}is manager testified Green wes very thorough and professional in his worke, Within the Anchorage
office Green was the broker whom other brokers consulted for insight into lirited partnership
offerings. There was no evidence of any other disciplinary hearinps or customer cotaplaints.

Claimants continucd as respondents' clisnt after Green departed. Later, Sally Beckwith
became their broker.

p.i ¥

Throughout respondents’ representation, cloimants were sent a monthly statement
("CMA"." Through 1985, claimants' MRI units and thelr boads were fisted ag “N/A” under the
column where estimated market values were reparted and no value was stated. After 19835, the
roperting practice changed. Bond prices were reported under the column at their last quotcd price.
‘The MR units were reporied under the same cofumn at §20,000 (e.g. the Initial offering price). In
Decathber, 1991, the reparting of market vahia for the MRI units changed again and markat value
was again listed as "N/A"® When this occutred, claimants contacted Sally Beckwith about the
change She informed them the valie of MRT was not $20,000 and that $20,000 was rha offering
price. The real value of MRI, she told them, had greatly depreciated and there was no markat for
their MRI units, * After researching a sccondaty market for limited partnezships, she opined MRI
units had a valuc of between $50 and $100 on the secondary markst, but thet the lagt sale/purchase
had taken place about two years before. "

Despite its decilne in value, Sally Beckwith advised claimants to hold MRL She noted it
was 5tili a viable, ongoing business which owned and operstod several valuabls businees properties,
that the economic climato was bullish and the best use of their money was to lvave the invesiment

¥ The monthly statemsnt was titled a “Cash Mansgemgnt Account” or “CMA." It contained &
pusmary of =1l trading activity and snder a colwm labeled “Estimated Current Market Value®*
wauld appear tha current valua of woak investmenty Iin the acoouat.

B whe reverse Mide of the monthly statemsnt contained a note of sxplanatienm which, if read,
alazted the redddy vo th fack the "Retimated Market Valiue™ of MRI statad & The Ifront was nct

the sstimated markat valua, rather it vas the initizl sftering price.

1§ uahe face Ahest of Seouricien apd EXchAnge CommiAsian Form 10-% trensmltted to elaimanta
amwally cuntained the following legwnd: “Wo marker for the Limited Farenership (mits exists
and chexefors a market value for such units cannot be decermined.* They deny reacding it.

7 on Octeber 22, 1592, Sally Backwith communicared o slalmanes vhat a sesondary markat far
limited pattnerohips repoxted the moot recent gale of MRI shaves to he approxismcely 24 months
prioe at a price af §50-5100 par share.
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intact, Nenztheless, depressed by the drop in MRY's value, a3 a 1992 Christmas pregent, claiments
gave a check to their daughter for $2000. She cashed the check and geve $2000 back to claimants

i retarn for title o the MRI upite, Claimants arrived at the $§2000 valve predicated onthe -
informmtion peovided by Beckwith,

B) DETERMINATIONS
L

Alaska law has ot addressed the question whether a seourilics broker owes 1o his or her
customer 3 fiduciary obligation. Nonathsleas, where a broker occupics a position of trust or Where:
upecmlmnﬁdmmmphwd.thmhcmdnmbomdwmiugmdﬁhhuﬂvdmdmmuﬂm the
interests of the customer. What does this measn in practical terms? Justice Burke, writing for the
Alaska Supreme Court in Black vs Dahl ((1981) 625 P.2d §76), noted the person on whom the

fiduciary obligation is imposed must:

"...exercise the utmost good faith and fidelity towards his principal...in all matters
falling within the acope of his employment.. sud to make in all instances, a full, fair, and timely
discloanre,, of all facts within the knowledye or coming to the attention of the broker which are or
may be matetial in connection fer which the broker is cmployedm-and which might aflect the
principal's tights or interests or influence his actions,” (@3581).

Whers a person breaches a fiduciary obligation, the transgressor is lizblc in general damagces
for any hammn suffered and punitive damages if the conduct is egregious.

1.

Gruen occupied a position of trust in his relutionship with claimants and owed to them a
fiduciary obligation. This relalicnship was not established wull afier 1981. When claimants
purchased $100,000 of Almica Housing bonds, Green acted ag a mens order taker, Claimeants neither
wudmmuamdﬁtunsmadabmﬁpor&’diodwmmmnwmﬂonofmkwh
vagurigs of bornd investments.

By 1983 Gireen had won the gradging confidence of claimnnts and, despite their mistrustful
naiure, they sought his advice and wilizod his counsel, Clvimants willingly recognizag his superior
knowledge of investments, risk analysts end diversificetion. And, afler what appeared to be careful
deliberation and ampie time 1o think the matter through, they followed some of his advice in their
purchase of MRL Green's fiduciary responsibility had commenced,

¥ gince olaimants’ tzanefar of the MRI sbares bhere have besn several substantial caah
distributions.
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Green did not breach his obligation (o claimants. He neither recommendad to them an
investment unsuitable for their portfolio nor did be misrepresent the pature and mherent risks of the
MRT investment. Qreen's actions accurréd in 1983 and must be judged by standards then provailing, -
The Uniled States sconomy was upwardly shobile. Inieves! ruiss were declining and the real catate
market was expericacing positive growth. Real estan limited partnerships were vicwed in a positive
Tight,

Claimants ficancial holdings at the time coasisted of stocks, real exiate. bonds and cash,
Both were well armployed peofessionals for large companies with substantia) annusl saenings. The
$20,000 they invested in MRI was g small psreentage of their net worth. They bad s0me experience
making itrvestmants. They were conservative in thelr econowric outlook and cautions by nature.

Gireen undertook hig fiduciary responsibility to claimwnts in a professional and competent
mamner, He researched the limited partoerships, procured and personally reviewsd the offering
materials, He took time, met with and educated them about limitad partnetship investments in
general and MRI in particular. If was evident that, although claimants ultimately followed Greens
advioe, the MRI purrhasr: was a considered choice on claimants parr and simply the isst in & series
of decixions they made and clearly their decision.  Despite rising $tock prices and falling bond prices
they had declined to follow Green's initial advice to invest in a stock find or municipel bonds. They
chose i place the entire 520,000 into MRI and not split the investment between limited partnerships
as Green had urged, They acknowledyed the illiquid, long term nature of the investment. These
Tactors, when added to the moderate risk illustrated by the quality of MRI] managentent, its modest
fee structure, history of positive operations, investment grade quality of its holdings and {ow
amount of debt, all signaled MRI was suitably recommended and prudertly considered befare an
informed choice was made,

‘There was also fittle, if any, evidence warranting the inference Green did not fully appraise
claimanty of the risks associatcd with their purchese 0T MRI. The offering materials spelled out the
risks in detail. These materiale ware procured, compared and ixplained to claimants by Green, And,
although Robert Wainscoit docs not recall receiving and reading them, when viswed in conjunction
with snmerous other financial and busineas deteils tranamitted to claimants over the years, also
unread, it is more probable than not the offering materials wera in claimants possession prior to
purchase.. available for review...hed they chosen io do so.

At the time MRI appear=d to be an ideal vehicle fining claimaals' Investment needs and
portfolio diversification. It was of moderate risk and, giver MRI weathered one of the worst reat
estate rovessions of this peahary andrmmmdambi:bumms, hindsight also supports Green's
recommendation of it.

Neither was Green motivated 1o sell MRI to elaimants for ulterior reasons. His seven
percent (7%6) commission was a standard.. He had not been influsnced by an incentive ot bonus
program and thera wae no evidanca MRI had even presentsd & salex pitch to respondents’ Ansharage
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office.”” Green had na knowiedge of MRI prior t0 his ressarch on claiments' behalf, and MR1 was
presented to claimants in comjunction with and comipared to snother partpership
investment accompanied by Oreen'’s recommendstion thar cliimants sphit their investment betwesn
them.

IV,

As it is clear Green did not breach his responsibilities 10 claimants, their clalm tha
regpondents breached an obligation by fallure to syparvise Grean's it moot.

V.

Whether respondents breachoed an obligation to claimants by their method of reporting the
value of the MR] investment over the years is & more troubling question. Clearly the face of
respondents’ CMA after 1985 could have led the camal observer 10 believe the reported "Egtimated
Market Value” of the MRI investment was $20,000 and that they had the right to roly on the integrity
of that number. Morcover, the face of the CMA did not contain 2ny notatien, footnote, asterisk or
other device designed to catch the eye and called attention to the ot thel "Estimated Macket Value"
was not really market value, rather the initial offering price. If this method of reporting was not
deceplive, it certainly was sloppy and served ro practical or business funciion.

Equaily troubling, however, is whether reliance on the reported "Estimated Merket Valoe"
by claimants was teasonable in light of the circumstances? By their acceptance and reliunce on the
reporicd market vaiue each month claimants had to believe from 1983 theough 199, the value of
MRJ remaincd static af $20.000. This defies logic in 2 world where economic fuctuation is the
norm, particularly when the media was reporting largs swings in economic and real eatals values
nationally and severcly depressed real estate valuss Jocally. Fusthermore, claimanta received four
MRI newsletters, four MRI quarterly fluancial statcments, an annual MRY financial staterpent, an
anpnal MRI IRS retum, and an ananal MBI repant which, if read, would have told a story of MR1's
econoni¢ fluctuation and prompted inguiry. Ono iy puzzlcd wiy Robert Weinscott colled Groen
several times questioning the pricing of the Alaska Houeing hands—which were being reported
from 1981 through 1987 along with the MRI units a9 “"N/A"-— and did not bother to question the
values of the MRI investment at all until 1991,

The abuve, however, begs the question which is whether claimants were damaged by the
values reported in the CMA and whether, in twn, MR) bad a “market value" susceptible of
reporiing? MBI mits were illiquid, a faet acknowiedged by claimants. They discussed illiquidity
with Green.  MRU's lack of liquidity wes prominendy set out in the offering materials and claimants
were reminded about MRV's itlgnidity annually on the face of SEC Form 10-K. Tt stated:

®  aspondento wers *he sxelusive agent authorizsd to nell usite of MRL. Thara waa ne
svidencs reapondents' Anchorage oL£iCe or Grest ware &VAT pressured , gave or racaived spegial
marketing attemtion to MRI,

10
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"No murkst for the Limited Partnership Units exists and
thevefore a market value for such units cannot be determined.” #

Therefore, regardless of the CMA stutemen of MRI's value, and regandless of the SEC
reports pointing out 3 decling of MRI's vahse and rogadless of MRI's bast repocted sake price in the
scoondary masket, two facts about MRI are evident. The frst was that cach report of MRI's value
could not have beet any reflection of its market value bocause no "market” existed.” The socond
was that MRI units wepe iliquid—no sale was possible regandless of its value—even in the
secondary market which reported thare had been no tronsactions for over 24 manths. Thus, even
assuming claimants were misled by the mathod respondents employed in the CMA, claimants werta
not damaged bocmse the sbsence of 2 market and shsence of liquidity precluded any action by thern.

' The transfer of claimants’ MRT units to their daughter for $2000 is not evidence of value, nor
damage. "Value™ in its moat peneric form is defined 4s the prics arrived at by a willing buyer and
a willing seller. The transfer to their daughtar wtilized 2 $2000 gtﬂ that masks the tnie donative
intent behind claimants transfer of the MRI units,

V1.

Pursumnt to Alaska law (Alxsks Statutes, Titla 9, sections 09.43.100 and 09.60.010; Alaska
Rules of Cowt, Rule 82; ¢.f Harolds Trmoking vs Keley, 584 P.2d 1128 (1978)) the prevailing party
in an arbitration may be entitled to an discrstionary awwrd of reasonuble attorneyd fees and coats.
‘The parties have agreed thesa may be considered by motion and declamtion in lieu of heartng.

C) RECISION
The ch."umofltohm Wainscott and Joyce Wainscott m denied.
Robm&mhhqwu&dmofsmmmammofmmyduum and cighty-five cente
($20.85) and attomeys' fees in the amount of two bundred eighty-cight dollars and scventy-five ceats
{$238.75) which s thirty percent (30%) of $962.50.

Merrill Lynch, Pierce, Ferner & Smith, Inc. is awerded costs of suit in the amount of three
thousand thres hundred thirty-six dollars and fifty-eight cents ($3,336.52) and no sttomeys' frees.

The forutt fecs of the National Associntion of Securities Dealers are to be split cqually

M s=gq footnote 18, infra

¥ The sscomdary markest data aimilar to that providsd by Sally Backwikh is not an index of

livited partnership valuea, rathar it ia an ipdicia of "firesala” valuations---salea by
investors who wust liguidate thaly haldinge regardless of conmegquences.

It
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berween clairmants st respondexts, wid gleimants bearing 50% and respondents 30%. There were
§ sassians charged x $500 = $4,000 in total forom fees. Pursuand to Rule 10332(b) of the NASD

iots, Inc., Office of Dispute Resclutiop Code of Asbitraticn Procadure (the “Code™), 2 hearing
seanlon is any meeting batrccn the parties ao the arbiivatu(x), including a pre-hearing sonficrence
with an aybitrulor, which lasts four (4) howrs ¢ loss, Pursusnt to Rule $0332(c) of the Code. of

Arbitrstion Procodus,

Total Foes

8 Hearing Seasinns (@ $500.00=  $4,000.00
Totsl $4.000.00

Claimani's 1/2 share $2,000.0

Caimtant's ovedit for depogit § 50000

Cluimant's halance £1,500.00

Respondents 1/2 share 52.000.00

Respendents Balance $2.000.00

Pursuant (o Rule 1(0332(c) of the Code, NASD Regulstion, [nc, shall retain the non-
sefungabla Bling fee in the amount of $1.50 and thall retaln iy forwmn foes (e hearing sevsion deposit
in tho amount of §500 previcusly deposited with NASD Regulation, Inc, by tho claimants

Pursuant to Rule 10333 of the Cade, the NASLY shall relsin the member surchargs feo in the
amount of $300 previovsly paid by respondens,

Fen ave prynbic to the NASD, Regulation, Inc,

Dated:
u/e/ 3

e

Juinur Rynd Corr
Public Arbitratos
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between claimants and respondents, with claimants bearing 50% and respondents 50%. There were
1 scssions charged x $500 = $4,000 in totd forum fees. utsuant to Rule 10332(h) of the NASD
Regulstion, Inc., Office of Dispatte Resolution Code of Arbfration Pracedurs (the "Code”), a hearing
scssion fa any meeting betweon the parties and the arbitralor(s), mcluding a pre-hearing conference
with an urbitrator, which lasts fonr (4) bours or loss. Pursuant to Rule 10332(c) of the Code of
Arbitration Procedure,

Total Fees '
8 Hearing Sessions (@ $300.00=  $4,000.00
Totat $4.000 00

Claimant’s 1/2 share $2,000.00
Claimant’s eredit for deposit £ 500,00
Clalmani's balance £1,500.00
Respondents 172 share $2.000.00
Respondents Balance $2.000.00

Pursuant to Rule 10332(¢) of the Code, NASD Reguiation, Inc. shell retain the non-
- tefpndable filing fee in the amount of $150 and shall retain a3 forum fics the hearing session deposit
in the amount of $500 previously deposited with NASD Repulation, Ine. by the claimants .

Pursuant 1o Rule 10333 of the Code, the NASD shall retain the member surcharge fes in the
uxount of $300 previously pald by respondents.

Feei aro payable to the NASD, Regulation, Inc.

Alfrcd 1. Km"ll._ﬁq.

/cg/z%:f

Fu‘hllc Arbttrllnl'
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