AWARD
NATIONAL ASSOCIATION OF SECURITIES DEALERS REGULATION, INC.

In the Matter of the Arbitration Between
Names of Claimants

Elan Investment Services, Incorporated,
Firstar Bank Towa, N.A.,and
Firstar Insurance Setvices, Incorporated

and Case Number 96-02631

Name of Respondent
Batbara Kazma

REPRESENTATION OF PARTIES

" "Claimarits Elan Investment Services, Inc., Firstar Bank Iowa, N.A. and Firstar Insurance Services,
Inc. were represented by Thomas R. Revnew Esq. and Kevin J. Kmney, Esq. of Krukcwka & 00
_Costello, S.C. located in Milwaukee, Wisconsin,

| Rmepondcnt Barbata Kazma was teptesented by Thomas Hendetson, Esq. and Dave Phipps, Esq.of
. Whitfield & Eddy located in Des Moines, Iowa.

ASE 1 RMATION
The Application for Immediate Injunctive Relief and Staternent of Claim was filed on or about June

19, 1996 by Claimants Elan Investment Setvices, Inc., Fitstar Bank Iowa, N.A. and Firstar Insurance
Services, Inc.

Claimant Elan Investment Setvices, Inc.'s Submission Agreement was signed on June 14, 1996 by
Kay Austermann, Vice President.

Claimant Firstar Bank Iowa, N.A.'s Submission Agreement was signed on June 14, 1996 by Janet
E.Butch, Vice President.

Claimant Firstar Insurance Services, Inc.'s Submission Agreement was signed on June 18, 1996 by
John C. Mezzanotte, Secretary.

The Resistance to the Application for Immediate Injunctive Relief and Statement of Answer and
Counter-Claim was filed on or about June 21, 1996 by Respondent Barbara Kazma.
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Respondent Barbara Kazma's Submission Agreement was signed on August b, 1996.

Claimants Flan Investment Services, Inc., Firstar Bank Iowa, N.A. and Firstar Insuratice.Setvices,
Inc.'s Response to the Counter-Claim was filed on or about July 1, 1996.

HBEARING INFORMATION

The hearing on the application for an immediate injunctive order was held before one arbitrator in
Omaha, Nebtaska on June 25, 1996 for two (2) sessions.

‘The hearing was held before three arbitratots in Des Moines, Iowa on October 17, 1996 for two (2)
sessions and on October 18, 1996 for one (1) session.

CASE SUMMARY

Claimants Elan Investment Services, Inc., Firstar Bank Iowa, N. A, and Firstar Insurance Services,
Inc. (hereafter collectively referred to as "Claimants") alleged that Respondent Barbara Kazma

- Scptember 1, 1992 through June 7, 1996 and on July 15,1993, as a. condition: of:centinued =5 ¢

year following termination of employment with Claimants, she would not directly ‘or:indirectly -

any customer for whom she, or any person she supervised, sold or serviced such products during the
one year period prior to tenmination; (2) all comrespondence, reports, records and other data relating
to Claimants and their customers would remain the absolute and exclusive property of Claimants;
and (3) she would not disclose or use any secret or confidential business methods and techniques,
research data, marketing and sales information, customer lists and other information not generally
known to the public or competitors except to perform her duties at Claimants or with written consent
from Claimants. Claimants contended that Respondent, without prior notice, terminated her
employment with Claimants by letter on June 7, 1996 and immediately thereafter commenced dual
employment as an employee for Jowa State Bank and a Registered Representative for LaSalle St.
Securities, Inc. Claimants further contended that on June 10, 1996 they reminded Respondent of
her responsibilities under the Agreement asking het to return all property belonging to Claimants.
Claimants alleged that Respondent violated the terms of the Agreement by the following: (1) while
employed by Claimants, Respondent unlawfully removed customer files and/or other customer
information; (2) upon termination, Respondent immediately began to solicit Firstat customers by
requesting them to transfer their accounts to herself and LaSalle St. Securities through direct
mailings, telephone calls and personal visits; and (3) Respondent diverted or attempted to divert
Claimants' customers to LaSalle St. Secutities through the use of confidential and proprietary
information taken fiom Claitants. On June 12, 1996, Claimants again reminded Respondent of her

obligations under the Agteement demanding the return of all ptoperty belonging to the Claimants.

‘(hereafter "Respondent”) was employed by the Claimants as' a registered tepresentatives fiom;~ .: v

employment, entered into a Confidentiality and Non-Competition Agreement . (he:eafter,ﬂxe-':;..y Skl
"Agreement”), 'IheAg:eement allegedly provided that Respondent agreed: (1) for a'petiod-ofone. -+~~~

attempt to or actually sell or solicit the sale of secutities, insurance or other investment:products o -+ * - |
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As alleged, Respondent sent a written response stating, in part, that the Agreement was not
enforceable. Claimants asserted that they were entitled to the full benefit and protection of the
Agreement and that they suffered monetary damages as well as injury which could not be measured
or compensated by money damages. Claimants made the following legal claims: (1) tortious
intetference with contract; (2) tortious inference with contract; (3) tortious intederence with
prospective advantage; (4) breach of fiduciary duty and duty of loyalty; (5) misappropriation of
trade secrets; and (6) trover and conversion.

Respondent Barbara Kazma denied the allegations or inferences of wrongdoing in the Application
for Immediate Injunctive Relief and Statement of Claim. The Respondent specifically stated there
would be no evidence presented that Respondent sold any of the traditional bank services in
violation of the Agreement. Respondent alleged that: (1) the contract failed for a lack of
consideration since the Claimants teduced and/or restricted Respondent'scompensation after the
sighing of the Agreement; (2) the reducing or restricting of the compensation was also a breach of
the Agreement on the part of the Claimants; (3) Respondent did not remove customer files or
information without authorization but did take some personal customet lists home for use during
employment with the Claimants and had returned such information to the Claimants; -+ (4) she had
IR 111 3 attemp'«:d 1o induce: any of the Claimants!. -customers to- terﬂnnate their relauanshxpmm thep Ha s

J:eptesen;anve t:@: Secunty or insurance putpqses, and ( 5) shﬁdui not remove documenxsﬁem thef'; Sk
- Claimants' premises yet, if she dlscoveredany documents fiom the Claimants in her homeiwhete .=+ ¢
they were kept for safeleeping in the event of an unforeseen disaster, she had returned-those = .-
- documents and did not use them at her new-place of employment. Respondent confended:that the -/ . .

g“fnﬁ“‘;ﬁ' S e ey AP o e oo et topancve

relief would have on the Respondent,

In her Counter-Claim against all Claimants, Respondent alleged that (1) after her termination,
officers and employees of the Claimants made false and/or misleading statements in wtiting and
orally to third parties and/otcustomers, with the intent that they be relied on by the third party or
custorner to the detriment of Respondent ,resulting in harm and irreparable damage to Respondent;
(2) Respondents breached their agreement to provide continued employment to Respondent by
teducing or restricting the Respondent'scompensation on four occasions; and (3) Claimants brought
this claim without consulting Respondent and based upon affidavits which contained false
accusations. Respondents made legal claims for (1) libe), (2) slander, (3) negligent and/ar
intentional interference with a business relationship, (4) breach of contract and (5) abuse of process.

Claimants denied that any officers or employees made untrue ozal or written comments concerning
Respondent with the intent that they be relied upon by a third party listener or customer to the
Respondent'sdetriment. Claimants affirmatively stated that in the Agreement Respondent agreed
allinsurance, securitics and related accounts which she produced or serviced during her employment
with Claimant Firstar would be for the account of Claimant Elan Insurance or the account of other
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third parties designated by Claimant Elan Insurance. Claimants denied that they intentionally or
negligently provided its customers with information designed to terminate any future business
relationshipswith the Respondent. Claimants contend that they did not breach the Agreement with
Respondent since it provided that Claimant Fitstar did not make any promise of employment for a
definite term or upon definite conditions and that the employment was sttictly employment at-will.
Claimants asserted several affirmative defenses including, but not limited te, unclean hands, failure
to plead with specificity, any alleged defamatory statements were made in good faith and without
malice to bar any defamations claim, any alleged defamatoty statements were true or substantially
truc to bar any defamation claim, and any alleged defamatory comments were conditionally
privileged or absolutely privileged.

RELJEF REQUESTED

Claimants Elan Investment Setvices, Inc.,Fitstar Bank Iowa, N.A. and Firstar Insurance Services,
Inc. requested an award for the following: entry of an order permanently enjoining Respondent from
engaging in activities which violate the Confidentiality and Non-Competition Agreement; injunctive .
relief enjoining the Respondent'suse of Firstar's business records; entry of an order directing the
Lt immediatesetuen:-ofi-all of  Fitstar's ‘business:records:-and -all- copies thereof: noturightfullyeinsr: ai. .-
« tu s possession-of the Respondent to. Claimantsy-compensatory.damages in an undiselosed: ampumtyia:z..
“ ... compensation paid:to- Respondent during the.period; of. employment at Firstar where a ﬁdumany’dnty EA
vor duty+of loyalty-owed to Firstar was breached; punitive damages in an amount of: twiee thative o
. awarded:-dn compensatory damages; costs, disbursements; and attomeys’fees In addmon,ﬂnmmts e
- tequested that the Counter-Claim be dismissed in its entitety: - et that e 4 e

Respondent Barbara Kazma requested that the claims asserted against her be denied in their entirety
and that she be awarded compensatory damages for her monetaty loss in an undisclosed amount, all
costs, disbursements and attorneys'fees as well as a written retraction from the Bank of any faise
or misleading statements made by either its officers or employees regarding the Respondent.

OTHERISSUES CONSIDERED & DECIDED

Following the hearing on the application for an immediate injunctive intetim order held June 25,
1996, Arbitrator Roland Santoni, Esq. issued an order on or about June 26, 1996 denying the
application for failure to make a clear showing that Claimants would suffer itreparable injury unless
such telief was granted,

‘The parties have agreed that 2 handwritten, signed Award may be entered. ‘The parties have agreed
to receive conformed copies of the award while the original remains on file with the NASI)
Regulation, Inc. Office of Dispute Resolution.
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AWARD

After considering the pleadings, the testimony, the evidence presented at the hearing and the post-

hearing submissions, the undersigned arbitrators have decided in fnll and final reselution of the
issues submitted for determination as follows:

(1)  Respondent Barbara Kazma is hereby liable for and shall pay to the Claimants Elan
Investment Setvices, Inc., Firstar Bank Iowa, N.A. and Firstar Insurance Service:;,
Inc. the sum of $19, 722.00 in compensatory damages plus simple intetest at a rate
of 8% per annum from date of award until paid;

(2)  Respondent Barbara Kazma js hereby liable for and shall pay to the Claimants Elan
Investment Setvices, Inc. ,Firstar Bank Iowa, N.A. and Firstar Insurance Service!;,
Inc. the amount of $25,757.50in attorneys' fees and costs. In determining to award
attorneys' fees and costs, the arbitrators considered the provisions contained in the
Confidentiality and Non-Competition Agreement as well as the Iowa Uniform Trade
Secrets Act whlch was the legal authonty supphed by the C.lmmants

Eaw Lilnayag fuy n«.tmm4 e LR s g rdg

L SRS (3«) wsuiBhes Cnuntet-Claun ﬁleihy Rcspondeﬂt Baxbata Kazma i8: heteby demed;m 1ts+ SRRNTINY.

SR 2-,:‘:: SRS, gnurety and dlsnnssed w1th prejudmg e LI ”"_
e '( ") *thth the tmecptlon of forum fees addressed below, a[l other requests for rellef nCst' SRR
- -gpecifically granted herein are hereby: denied in their entirety, 3‘:;«-;;?:{::.;_& e

EQRUM LEES

Forum fees are calculated at the rate of $600.00 per heating session and $300.00 for each pre-
hearing conference. ‘There were three (3} hearing sessions with three arbitratorsx $600.00plus two
(2) hearing sessions with one arbitrator x $300.00 = $2,400.00in forum fees. Pursuant to Section
10205(b) of the Code of Arbitration Procedute, a hearing session is any meeting between the parties

and the arbitrator(s), incuding a pre-heating conference with an atbitrator, which lasts four (4) hours
or less.

Putsuant to Sections 10205(c)and (h) and 10333 of the NASD Code of Arbitration Procedure, the
National Association of Securities Dealets Regulation, Inc. ("NASD Regulation") shall retain the
non-refundable filing fee in the amount of $500.00, the non-tefundable surcharge in the amount of
$2,500.00 and shall retain as forum fees the hearing session deposit in the amount of $600.00
previously deposited with the NASD Regulation, Inc. by Claimants Elan Investment Services, Inc ,
Firstar Bank Iowa, N.A.,and Fitstar Insurance Services, Inc. Claimant Elan Investment Service:;,
Inc. is hereby liable for and shall pay to the NASD Regulation, Inc. the sum of $350.00 for the
memnber surcharge assessed in accordance with Section 10333 of the Code of Arbitration Procedure.




ret !/; [.a ;::f; { !l

NASD Regulatiomn
Arbitration No. 96-02631

Award

Page 6 of 4

i- e ST AP VR S S Y . B L T
P I T A S SR PRSI S AR A R LA =3P

The NASD Regulation, Inc. shall retain the non-refundable filing fee n the amount of $500.00 and
shall retain as forum fees the hearing session deposit in the amount of $600.00 previously deposited
with the NASD Regulation by Respondent Barbara Kazma. Respondent Barbara Kazma is hereby
liable for and shall pay to Claimants Elan Investment Services, Inc., Firstar Bank Iowa, N.A. and
Firstar Insurance Services, Inc. the amount of $3,100.00 as reimbursement for the hearing session
deposit and the non-refundable surcharge previously paid by the Claimants. Respondent Barbara
Kazma is hereby liable for and shall pay to the NASD Regulation, Inc. the sum of $1,200.00 in
additional forum fees.

Fees are payable to the National Association of Securities Dealers Regulation, Inc.

Signed: Dated:
Roland Santoni. Esa, November 26, 1996
Roland Santoni, Esq.

Public Arbitrator, Presiding Chair

Thomas J. Tarsney, Esq.

- Public-Atbitrator - . o e e e R
Patrick E. Hartigan. Esa. Noverher 29. 1996
Patrick E. Hartigan, Esq.
Industry Arbitrator

Date served by the NASD Regulation, Inc.: December 2. 1996




