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NASD REGULATION, INC. AWARD

Office of Dispute Resolution

in the Matter of the Arbitration Between
Name of Claimant
James Cassettari

Case Ne. 86-03338
ameés of Raspond

8.D. Cohn and Co,, Inc.
Barnard Musmand

REPRESENTATION OF PARTIES

Claimant Jameas Cassettari appearad pro se.

For Respondent Bernard Musmand (Musmand): Gary Miller, Esq. of the law fim of
Stein, Rosenberg & Winikeff, P.A., Fort Lauderdale, Florida.

For Respondent $.D. Cohn and Co,, Inc. (Cohn). Eric Rossenberg, Esq. of the law firm
of Zeigler Zeigler & Aliman, New York, NY until his withdrawal on May 21, 1997; then
by Charles O'Raurke, Eaq., Garder City, NY unti] his withdrawatl an October 10, 1887;
and, thereafter by Robert Shaties of S. D. Cohn and Co., Inc.

CASE INFORMATION

Statement of Claim was filsd on August 6, 1996, On October 10, 1997 it was amended
to add Musmand as a Respondent. Claimant's Submigsion Agreement was signed on
July 30, 1886,

Statement of Answer with a Third Party Claim against Musmand was filsd by
Respondeni Cohn on Sepiember 14, 1986, Respondent Cohn's Submission
Agreement was signed on September 9, 1998 by Robert Shatles.

Statement of Answer to the Third Party Claim was filed by Respondent Musmand on
November 18, 1996. Musmand's Submission Agreement was signed on November 18,
1986. Musmand did not fils a separate Answer to the amended claim.
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ARING INFORMATIO:

The evidentiary hearing was hald on February 20, 1998 in Fort Lauderdale, Florida for a
total of two sessions.

CASE SUMMARY

Claimant alleged the following: Claimant contacted Respondent Musmand after hearing
incentive Design Group (“IDG") stock being tcuted by Musmand and radio talk-show
host Jerry Wenger. Respondents, through Musmand, made misreprasentations of
material facts and omitted to state material facts in order to induce him to purchase the
stock. In rejfiance on the misrepresentations Claimant was induced to purchase the
stock which then underwent a reverse 5 for 1 split, & name change, and declined to
1112 of its value,

Respondent Cohn denied the allegations of wrongdoing set forlh in the Statement of
Claim and specifically asserted the following: The Claimant contacted Musmand and
Cohn to place an unsolicited buy order for IDG. Musmand and Cohn made no
reprasentations about the stock, Mr. Wenger, or anything else, Claimant waited aimost
three years before complaining about the alleged misrepresentations. The Claim is
barred by laches. The Claim must be dismissed bacause the statute of limitations has
expired.

In its Third Parly Claim, Respondent Cohn alleged: Musmarnd is kable ta indemnify it for
any award against Cohn. 1f Cohn is found liable, it is only vicariously liable through the
actions of Musmand who is primarily liable. Any actions or misrepresentations by
Musmand were outsida the scope of Musmand's authority at Cohn.

In his Answer to the Third Party Claim, Respondant Musmand denied the allegations of
wrongdoing set forth in the Statement of Claim and specifically asserted the following:
The Ciaimant contacted Musmand to place an unsolicited buy order for IDG. Musmand
and Cohn made no representations about the stock, Mr. Wenger, or anything eise.

RELIEF REQUESTED
Claimant requested an award in the amount of $10,000.00.

Respondent Cohn requested a dismissal, attomey’s fees, costs, and a judgment
against Musmand for any judgment against Cohn.
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Respondent Musmand requested a dismissal of the Claim and Third Party Claim,
attorney's faes, and costs.

ESC CIDED

1. Respondent Cohn appearad through counsel, Chares O'Rourke, Esqg., at the
telephonic prehearing conference conducted on June 1B, 1987. Thereafter, Mr.
O'Rourke withdraw from reprasentation of Cohn and advised NASD Regulation, Inc.
staff that he was not able to reach anyone at the company and that it had closed its
doors. There was ho represeniative from Cohn present at the hearing. Upon review of
the file and the representations made by the parties, the undemsigned arbitrator
determined that Respondent Cohn was properly served with the Statement of Claim
pursuant to Rule 10302 and Rule 10314 of the NASD Regulation, Ih¢. Code of
Arbitration Procedure (the "Code"). The undersigned arbitrator has also determined
that Respondent Cehn received due notice of the hearing as required under Rule
103186 of the Code and that arbitration of the matter would proceed pursuant to Rule
10318 of the Code.

2, The parties present at the avidentiary hearing have agreed that the Award in this
matter may be executed in counterpart copies or that a handwritten, signed Award may
be entered. In either case, these parties have agreed to recaive conformed copies of
the award while the original remains cn file with the NASD Regulation, Inc. Office of
Displte Resolution, _

:

After considering the pleadings, the testimony, and the evidence pressnted at the
hearing, the arbitrator has decided in full and final resolution of the issues submitied for
datermination as follows:

1. Respondents are found not liable and, thersfore, all claims against them are
hereby dismissed, Claimant failed to mest the required burden of proof.

2. Respondents’ requests for attorney's fees and costs are denied.
3. The Third Party Claim ia hereby dlsmissed.
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FORUM FEES

Pursuant to Rule 10332(b) of the Cade, a hearing sesslan is any meeting between the
parties and the arbitrator, including a pre-hearing conference with an arbitrator, which
iasts four heurs or less.

Pursuant fo Rule 10332(c) of the Code, the arbitrator has assessed forum feas in the
amount of $400.00 (two hearing sessions x $200.00 per session).

1. Claimant is assessed the sum of $200.00 for which NASD Regulation, Inc. shall
retain the $200.00 previously deposited in full satisfaction therecf.

2. Respondents are assessed the sum of $200.00, ]bmt!y and severally, for which
NASE Regulation, inc. shall retain the $75.00 previously deposlted in partial
satisfaction thereof, leaving a balance due in the sum of $125.00.

a. NASD Regulation, In¢. shall retain the claim filing fee of $75.00 paid by the
Claimant and the claim filing fee of $500.00 paid by Cehn.

Feas are payable to NASD Regulation, Ine.

Concurting Arbitrator's Signature

/sl

Gary L. Tidwell, Esq.
Public/Industry Arbitrator, Presiding Chair

Dats of Decision:  3-19-98




