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NASD AWARD

NASD Regulation, Inc. Office of Dispute Resclution

In the Matter of the Arbiration Between
Name of Clairmants

Robert and Marsha Rosenberg Sayer
S6-03527

Npmg of Resporden

Smith Barney, Inc. (n/k/a Saloman Smith Bamey, Inc.)
Michael Morris

REPRESENTATION

Claimeants Robert and Marsha Rosenberg Sayer (“Claunams ) were Tepresented by Lawrence F.
Ruggiero, Attorney at Law, New York, NY.

Respondents Smith Barney, loc. (“Smith Bamey™) and Michael Morris (“Morris™) were
represemed by William A. Hobauser, Associate General Counsef of Smith Barney, Inc

CASE ORMATIO!

Statement of Claim filed: August 15, 1996
Claimant's Submission Agreemeni signed on: September 3, 1956

Joint Statement of Answer filed by Smith Bamey and Mosris (collectively “Respondents™) on:
Novernber 11, 1996 -
Smith Barney's Submission Agreement executed by William A. Hohauser, Pirst Vice President
op: November 8, 1996

Morris’ Submission Agreement signed on: November 27, 1996
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HEARING INFORMATION
Pre-Hearing Conference:  August 20, 1997 - one session with the full panel

Hearing Dates/Sessions: April 21, 1998 - two sessions
April 22 1998 - two sessions
April 23, 1998 - three scssions

Hearing Location: NASD Regulation, Office of Dispute Resolution, New York, NY
C SUMMARY

Claimants alleged, among other things, that in December, 1994, Claimants opened their Joint and
Retirement accounts with Respondents in part based on Morris' pledges that he appreciated
Claimants’ needs to preserve a large portion of their invested funds and that he would not trade
the approxXimately three hundred eighty thousand dollars of blue chip securitics which the
Claimants teapsferred into their account with Respondenmts. Clammanis afleged that Mormis
continnally churned the Joint and Retirement Accounts. Clanmants alleged that their accounis
reflect annualized turpover rates of approximately 3.23% and 6.73%, respectively. Claimanis
alleged that the annualized turnover rate of 3.23% in the Joint Account is exponentially greater
when caiculated by excluding from the average equity therein, the value of the aforementioned
blue chips not wraded. Claimants alleged that many of the securities which Morris purchased for
these non-discretionary accounts were unsuitable and unsuthorized, Claimants alleged that most
had no ratngs or low ratings. Claimants asserted thar Morris continually urged Claimanis to
invest in 2 private offering, Bio Safe, in which he bas an interest. Claimants alleged that they
complained to Mortis about his activities in their accounts, his excuses for his actions escalated,
as did his reassurances that he would act responsibly. Claimants contended that in an effort to
exploit the fact that the Claimants are both psychiatrists, Morris even visited the Claimants’ home
and explained that his mishandling in their accounts was caused by personal tragedies he was
suffering which he then explained to the Claimants.

Respondents categorically denied all allegations of wrongdoing asserted by Claimants and
specifically maintained that Claijmants initiated contact with Morzis. Respondents maintained that
Claimants were experienced investors and were not the sirictly conservative investors that they
represented themselves to be. Respondents maipmained that Clabmants at one time had a
substamtial debit balance m their account prior to transferring their accounts to Smith Barney.
Respondents maintained that Claimanis expressed a desire to iquidate many of their “blue chip”
securities, even against the advice of Respondents. Respondents denied that any transaction was
undertaken without the Claimanis prior approval. Respondents maintained that the vast majority
of trades that occurzed were on Smith Barney’s recoramended list and were recompended by
Morxis after extensive analysis. Respondents maintained thar Claimants accounts were profitable
and that they were properly managed at all umes. Respondents asserted Claimant consistently
prodded Morris to wade regularly. Respoudents denied that Morris ever exploited Claimants or
tried to prevent Claimacts from filing a complaint. Respondents maintained that Claimarts®
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claim is a wrongful attempt (0 obtain a better rate of return than they actually received.

RELIEY REQUESTED

Claimanis in their pleading requested actual damages against the Respondents of at least
$106,000, plus prejudgment interest, punitive damages, related legal fecs of over $25,000, expert
witness and consnltant’s fees, and all other costs and disbursements.

Respondents requested that the Claimants’ claim be dismissed in its entirety, and that
Respondents be awarded costs, including atiorney’s fees.

OTHER ISSUES CONSIDERED & DECIDED

The parties have agreed that the Award in this matter may be executed in counterpart copies or
that a bandwritten, signed Award may be entered. In either case, the parties have agreed to
receive conformed copies of the Award while the originals remain on file with the NASD

Regulation.

AWARD
After copsidering the pleadings, the testimony and the evidence presented at the hiearing and post
hearing submissions, if any, the undersigned arbitrators bave decided in full and final resolution
of the issues submitied for determimation as follows:

1. That Respondents Smith Barpey and Morris are jomtly and severally liable 1o Claimanis for
compensatory damages of $8 400 00 and shail pay Claimants the sum of $8,400.00;

2. That Claimants’ request for prejudgment interest is denied;
3. That Claimants’ request for punitive damages is dented,;

4. That Claimants’ requests for retated legal fees of over $25,000 is denied, and that cach party
is to bear their own legal costs;

5. That Claimants’ requests for expert witness and consultant’s fees, and all other costs and
disbursements are denied;

6. That any and all claims for relief not specifically addressed herein are denied in their entircty.
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EOQ FE.

Pursuant to Rule 10332 of the Code of Arbitration Procedure, the following Forum Fees are
assessed.

(1 pre hearing conference with the full panel x $750.00) + (7 hearing sessions x $750) =
$6000.00

Forum fees are assessed as follows: Claimanms are assessed 1/3 of the total foram fees and
Respondents are assessed, jointly and severally, 2/3 of the total fonen fees.

Claimants are assessed forum fees in the amount of $2000.00. Claimants are entitled to offset
this amount with their previously filed hearing session deposit of $750.00. The et assessment
due from Clampants is $1250.00.

Respondents Smith Barney and Morris are jomtly and severally assessed forum fees in the
amount of $4000.00. Smith Barney paid its member surcharpe fee of $350.00. The net
agsessment due from Respondents is $4000.00.

Fees are payable to the NASD Regnlation, Inc.

Date Signed Concurring Axbitrators’ Signatures

W/

h I. Arata, Chainman
hhc Arbitrator

Robert E. Bartkus, Panelist
Public Arbitrator

Jerome H. Levy, Panelist
Industry Arbitrator

1 Josgra 5. AgstA , do bereby affirm, pursuant to Article 7507 of the Civil
Procedure Law and Rules, thar 1 am the individual described hemw this

instrument which is my Award.
Date Decision Served by NASD Regulation: ég ;2‘ / 2 2

1416
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FORUM FEES

Pursuant to Rule 10332 of the Code of Axbitration Procedure, the following Forum Fees are
asgessed.

(I pre hearing confereuce with the full panel x $750.00) + (7 hearing sessions x $750) =
$6000.00

Forum fees are assessed as follows: Claimants are assessed 1/3 of the total forum fess and
Respondents are assessed, jointly and severally, 2/3 of the total forum fees,

Claaumants are assessed forum fees in the amount of $2000.00. Claimants are entitled to offset
this amount with their previously filed hearing session deposit of $750.00. The net assessment
due from Claimants is $1250.00.

Regpondenis Smith Barney and Morris are jointly and severally assessed forum fees in the
amount of $4000.00. Smith Bamey paid its member surcharge fee of $350.00. The net
assessment due from Respondents is $4000.00.

Fees are payable to the NASD Regulation, Inc.

Date Signed Concurring Axbitearors’ Signatures

Joseph J. Arata, Chairman
Public Arbitrator

59213 M Bt

Robert E. Bartkus, Panelist
Public Arbitrator

Jerome H. Levy, Panclisi
Industry Arbitrator

I, , do hereby affirm, pursuant 1o Article 7507 of the Civil
Procedure Law and Ruoles, that 1 am the individual described hersin, who &xecuted this
instrument which is my Award.

Date Decision Served by NASD Regularion: c%z 7/ f 7

15716
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ORUM FE

Pursuant to Rule 10332 of the Code of Arbitration Procedure, the following Forum Fees are
assessed.

(1 pre hearing conference with the full panel x $750.00) + (7 hearing sessions x $750) =
$6000.00

Forum fees are assessed as follows: Claimants are assessed 1/3 of the toial forum fees and
Respondents are assessed, jointly and severally, 2/3 of the toral forum fees.

Claimants are assessed forum fees in the amount of $2000.00. Claimants are entitled 1o offser
this amount with their previously filed hearing session deposit of $750.00. The net assessment
due from Claimants is $1250.00.

Respondents Smith Barmey apd Morris are jointly and severally assessed forum fees in the
amount of $4000.00. Smith Barney paid its member surcharge fee of $350.00. The net
agsessremt due from Respondents is $4000,00.

Fees are payable 1o the NASD Regulation, Inc.

Date Signed Concurring Arbitrators’ Signatures

Joseph J. Arata, Chainnan
Public Arbiirator

" Robert E. Bartkus, Panelist
Puollic Arbrirator

LA tpms - LEVY | 3o hereby affiom, purswant 10 Article 7507 of the Civil
Procedure Law and Rules, that I am the individual described herein, who executed this

instrument which is my Award.

Date Decision Served by NASD Regulation: @/ "7‘/ 75

16/16




