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NATIONAL ASSOCIATION QOF SECURITIES DEALERS REGULATION, INC.

[n the Matter of the Arbitration Between
Name of Claimant
Thomas J. Hugbes
96-04155
Name of ondents

Bernard Herold & Co., Inc.
Mario J, Giammarco

CASE SUMMARY

in a claim filed with the National Association of Securities Dealers Regulation, lnc. on September 13,
1996, claimant Thomas J. Hughes ("Claimant"), who appeared Pro Se, averred that he maintained
account number SM7-001255 with Respondent Bernard Herold & Co., Inc. ("Herold"}. Claimant alleged
that Respondent Mario . Giammarco (" Giammarco™) was Herold’s regisiered principal and represeniive
responsible for the account. Claimant further alieged that he called Giammarco to inquire about a
company known as Projectavision ("PJTV"), and that Giammarco informed him that the stock was okay.
Claimant aiso alleged that on or about April 8, 1993, Giammarco purchased 2,000 shares of PITV at
$14.50 per share in account type 2. Claimant asserted that on or about April 12, 1993 Giammarco
informed him that PJTV was not marginable, canceled the trade and reprocessed it in account type 1.
Claimant further asserted Responrdents Herold and Giammarco (1) never informed him at the time of
purchase that PJTV was a non-marginable security, (2) did not give him the opportunity to cancel the
trade, (3) caused him to be subject to margin calls and sale of other stock to cover those cails, and (4)
failed to advise him of the error in the trading activity. Claimant also asserted that as a result of the
actions of Respondents Herold and Giammarco, he has suffered monetary losses.

Respondents Bernard Herold & Co., Inc. and Mario J. Giammarco ("Respondents”), through their
representative and President of Bernard Herold & Co., Inc. meintained that Claimant entered an
unsolicited order to purchase 2000 PJTV at the market. Respondents further maintained that neither party
made any representation that PJTV was marginable. Respondents also maintained that on April 9, 1993,
Respondents’ clearing firm Pershing & Co. informed them that PYTV was not marginable. Respondents
asserted that Claimant was informed of this fact and indicated that as he had until scttlement date, he
would wait and see what developed with PITV. Respondents further asserted that on April 12, 1993,
Pershing & Co. reprocessed the trade according ta its normal procedures from a type 2 (margin) to type
I (cash). Respondents also asserted that Claimant discussed PITV and his account status with Giammarco
and sold PITV on April 27, 1993. Respondents contended that Claimant signed a margin agresment on
February 1985 and agreed to be bound by the margin policies of Pershing & Co. Respondents further
contended that if Claimant had sold PJTV immediately upon learning that the itock was not marginable,
his loss would-have been $500. Respondents also contended that Claimant shuuld take full responsibility

for his loss.
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RELIEF REQUESTED
Claimant Thomas ! Hughes requested $10,000 in actual damages.

Respondents Bernard Herold & Co. Inc. and Mario J. Giammarco requested that the claims be dismissed
in their entirety, plus costs of this proceeding and award respondents such additional relief as may be just

and equitable.
AWARD

Pursuant to Rule 10302 of the NASD Code of Arbitration Procedure, a single Public Arbitrator, William
A. Mechmann, was selected to review the matter in controversy between the parties set forth in
submissicns to Arbitration signed by the Claimant Thomas J. Hughes on September 24, 1996, by
Respondent Bernard Herold & Co. Inc. on October 29, 1996 and by Respondent Mario }. Giammarco

on October 22, 1996,

And, the Arbitrator, having considered the proof of the parties, has decided and determined in full and
final resciution of the issues submitted for determination as follows:

1. Respondent Bernard Herold & Co. Inc. is liable and shall pay to
Claimant Thomas J. Hughes $500.00 in actual damages.

2. Respondent Bernard Herold & Co. Inc. is liable and shall pay to
Claimant Thomas J. Hughes interest at the rate of 9% per annum from
September 3, 1996 to the date of payment of the award.

3. The claims of Claimant Thomas I. Hughes against Mario Giammarco are
dismissed in their entirety.

4, The parties shall bear their respective costs.

s. The $150.00 filing fee previously deposited with the National Association
of Securities Dealers Regulation, Inc. by - .c Claimant Thomas J. Hughes
shall be retained by NASD Regulation, Inc. Respondent Bernard Herold
& Co. Inc. is liable and shatl pay to the Claimant Thomas J. Hughes

$150.00 as reimbursement of the filing fee.

AFFIRMATION

I, WILLIAM A. MECHMANN, do hereby swear or affirm pursuant to Article 7507 of the Civil
Practice Law and Rules, that I am the individual described herein, and who executed this instrument,

which is my award.

J'{Aéépa{, &%aw

Signature of Arbitrator

Date of Decision: March 6, 1997
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