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CASE INFORMATION

The Statement of Claim was filed October 4,1996.
Claimant's Uniform Submission Agreement was signed October 2, 1996.

Respondent's Statement of Answer was filed December 3, 1996.
Respondent's Uniform Submission Agreement was signed December 3, 1996.

HEARING INFORMATION

Hearing Dates/Sessions: March 20, 1997/two sessions
April 29, 1997/two sessions

Hearing Location: NASD Regulation District Office
Philadelphia, PA

Hearing Dates/Sessions: May 13, 1997/two sessions

Hearing Location: Doubletree Hotel
Philadelphia, PA

Hearing Dates/Sessions: July 22, 1997/two sessions

Hearing Location: NASD Regulation District Office
Philadelphia, PA
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CASE SUMMARY

Claimant alleged that Respondent was hired as a financial consultant in Claimant's Harrisburg,
Pennsylvania office in March 1995. Claimant alleged that as is customary in the securities industry,
Claimant made a loan to Respondent to facilitate Respondent's change in employment. Claimant alleged
that Respondent executed a Promissory Note ("note") on March 10, 1995 in the principal amount of
$243,200.00, plus interest, payable to Claimant as set forth in the note. Claimant alleged that an
important part of Respondent's letter agreement with Claimant was his representation that his 1994 gross
production at his prior employer was approximately $608,000.00. Claimant alleged that in fact,
Respondent's representation of his 1994 gross production was false and, in reality, Respondent's 1994
gross production was $187,159.00. Claimant alleged that had Respondent represented the truth about
his 1994 production, Claimant would never had hired Respondent. Accordingly, Claimant alleged that
Respondent procured the loan and his employment through fraud.

Claimant alleged that Respondent carried out his fraud through a number of acts of deception, the most
blatant of which was altering copies of his 1993 and 1994 gross commission production. Claimant
alleged that Respondent changed the date of his 1993 gross commission production to 1994 and his 1992
gross commission production to 1993 and increased the level of gross production by exactly $200,000.00.
Additionally, Claimant alleged that during a recruiting trip to Claimant's mam office in Richmond,
Virginia, Respondent held himself out as a $600,000.00 producer in 1994 when speaking with Steve
Monheim ("MonheinT), Regional Manager and Douglas Charney, Branch Manager. Claimant alleged
that Respondent admitted that Monheim told him that since Respondent's 1994 gross commission : acLr
production exceeded $5pO,OQO.pp, Respondent would be entitled to his own secretary. ClaimantaOegecfeccQtk j
that Respondent also lied about his 1994 gross commission production to representatives of aorftcmiting r f i >o
firm consulted by Claimant in connection with Respondent. Claimant alleged that the recruiting^firmd hwQ}
infonned them that Respondent told recruiters that he had gross cxanunissionproduaion of $^20>1CG-.PO;: ?;;a; •";
and $608,866.00 in 1993 and 1994 respectively, which coincided with the figures on-the3alter«d5.00 in

:dCK^umentS:>proyided:iito,Claimant. Furthermore, Claimant alleged that Respondent ajdtan?tteATi^rt»9Y^sf!-.
falsified his 1994 income on his application for employment with Claimant, which helped to conceal the ; .
false information on the gross commission production runs. r r • : • • • •

Claimant also alleged that Respondent was the subject of a number of customer complaints while
employed with Claimant, including complaints regarding unauthorized purchases of securities.

Claimant alleged that Respondent's letter agreement with Claimant provided that the note would be
forgiven over a five-year period with one-fifth of the principal amount, plus accrued interest, being
forgiven each year. Claimant asserted that Respondent completed one full year of employment which
would have resulted in the forgiveness of one-fifth of the principal amount plus accrued interest if
Respondent had not been guilty of defrauding Claimant with respect to his prior employment production
records. Thus Claimant alleged that the entirety of the note became due based on the terms of the note.
In addition, Claimant asserted that the terms of the note required that Respondent also pay all expenses
incurred in collecting any indebtedness under the note, including reasonable attorney's fees.

Respondent maintained that his agreement to join Claimant as a broker in the Harrisburg, Pennsylvania
office was procured by Claimant through material misrepresentations which induced Respondent to leave
a secure position with Prudential Securities, a national firm. Respondent maintained that after joining
Claimant, he came to realize that Claimant did not intend to fulfill the promises it had made to him
regarding sales assistance support, operational support, managerial support and customer service.
Respondent maintained that as a result, his customers became dissatisfied with Claimant as well.
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Respondent further maintained that Claimant's management undertook a concerted campaign to
prematurely terminate his employment relationship with Claimant. Respondent asserted that he had been
paid transitional compensation to leave Prudential and join Claimant in the form of a five-year forgivable
loan in the principal amount of $243,000.00. Respondent maintained that as he completed one full year
of employment, he was entitled, by the terms of the note, to forgiveness of one-fifth of the principal
amount. However, Respondent contended that, because he was dealt with in bad faith and induced to join
Claimant's firm by misrepresentations, the promissory note was null and void.: Toe Respondent
maintained that the note was not valid because it was based on a failure of consideration, fraudulent
misrepresentations and it was a contract of adhesion. In addition, Respondent maintain^ that the bad
faith treatment he was accorded by Claimant violated the expires terms of his agreements with Claimant
and thus breached Claimant's covenant of good faith and fair dealing with him.

Respondent denied all allegations that he made any misrepresentations to any of Claimant's representatives
concerning his actual gross commission production at Prudential Securities. Respondent even brought
to the attention of Claimant a discrepancy in the written agreement he was.asked to sign on March 9,
1995 as it did not reflect his understanding of the negotiations between himself and Claimant concerning
the basis for the calculation of his transition compensation. Respondent contended that be believed that
the transition compensation was to be based upon his highest production year (1993), whereas the
agreement stated that the compensation would be based upon the "last twelve months." Respondent
maintained that in bringing his discrepancy to Claimant's attention, it was obvious that his intent was not
to work any. deception upon Claimant or to defraud Claimant by concealing material information in the
hope that Claimant would not learn.his true production figures., . ;;

:-«:•*:•
•M 6>':;*!T'ijJi v/;>';h Rr^fvrj^rMff^ ~-•;"".-. -—77-.:.: T "i ;V c^™"^fTtviS-- ^sjfroi

requested relief of $243,200:00 plus interest and'alKcosts and expenses incurred :in^ collecting, s L L . ' i r i
Including attorney's fees, totaling $42,203.00. il-oad:^,-^'.:." " • . , . : • , • <-• •. ^Isfe^ev^t&rfuvg

Respondent requested that the Statement of Claim be denied in its entirety. v^;,- :,: - : : d

OTHER ISSUES CONSIDERED & DECIDED

The parties have agreed that the Award in this matter may be executed in counterpart copies or that a
handwritten, signed Award may be entered. In either case, the panics have agreed to receive conformed
copies of the Award while the originals remain on file with the NASD.

The panel considered Claimant's motion to strike Respondent's affirmative defenses and preclude the
taking of testimony thereon and Respondent's Response thereto and denied the motion.

The panel also considered Respondent's motion to tile a counterclaim pursuant to NASD Regulation Rule
10328(b) during the course of the hearing, and Claimant's Response thereto, and denied the motion.
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AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing, the undersigned
arbitrators have decided in full and final resolution of the issues submitted for determination as follows:

1. That Respondent is liable to and shall pay to Claimant $243^0CLOO. ..... -

2. That each party shall bear its own costs and expenses, including attorney's fees, with the
exception of the Forum Fees as 'discussed below.

3. That any and all relief, not specifically addressed herein, is denied.

FORUM FEES

Pursuant to Rule 10205(c) of the Code of Arbitration Procedure, the following Forum Fees are assessed:

8 sessions x $750.00 = $6000.00

Forum Fees are assessed to Claimant at $3,000.00 and to Respondent at $3,000.00. Claimant is to
receive credit for the $750.00 hearing session deposit previously submitted to the NASD Regulation,

•leaving a Bet assessment due from Claimant of $2,250.00. Respondent has a net assessment' due of ;

'

a member Surcharge of $350.00.
r crem^fot^e $350;00%atChatged

Fees are payable to the National Association of Securities Dealers Regulation, Inc. r;!

DATE CONCURRING ARBITRATORS* SIGNATURES

_^ _
Sheld^6 Seligsohn, Presiding
Public Arbitrator

Malcolm P. Maples, Jr.
Public Arbitrator

Jerry Brown
Industry Arbitrator

Date Decision Served by NASD Regulation:.
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c credMorthe $350.00 surcharge deposit previously submitted
surcharge due from Claimant.;: ^; ;:;; -:- • . ,-•- ^\:-';$£;&^\&:&,^i.:\.^?-

wFees^areipayable to,4he National Association of Securities Dealers Regulation, Inc. •-: ̂ -^s^-zj^'^^ t£t£hr&

DATE CONCURRING ARBITRATORS'SIGNATURES

Sheldon Seligsohn, Presiding
Public Arbitrator

31
Malcolm P. Maples, Jr.
Public Arbitrator

Jerry Brown
Industry Arbitrator

Date Decision Served by NASD Regulation:



Wheat First v. J«£fr«y Cox
Arbitration No. 96-04424
Page 4 •

AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing, the undersigned
arbitrators have decided in full and final resolution of the issues submitted for determination as follows:

1. That Respondent is liable to and shall pay to Claimant $243,200.00.

2. That each party shall bear its own costs and expenses, including attorney's fees, with the
exception of the Forum Fees as discussed below.

3. That any and all relief, not specifically addressed herein, is denied.

FORUM FEES ;

Pursuant to Rule 10205(c) of the Code of Arbitration Procedure, the following Forum Fees are assessed:

8 sessions x $750.00 = $6000.00

Forum Fees are assessed to Claimant at $3,000.00 and to Respondent at $3,000.00. Claimant is to
receive credit for the $750.00 hearing session deposit previously submitted to the NASD Regulation,
leaving a net assessment due from Claimant of $2,250.00. Respondent has a net assessment due of
$3,000.00,. . - - . : - , , , ; : ; . , - ; . . . - , .. • - . : : , . ; - . . - . . ..,

#l&^

^
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