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NASD Regulation, Tnc, Office of Dispute Resolution
In the Matter of the Arbitration Between
Mamerof Claipns
Pred Suggmi and Sally Ann Susarci

NASD CASE NO. 9604729

Nante of Respondepts

Prudential Securities Incorporsted,
Cecll G, McGavern and
Rod Oison

 BEPRESENTATION
For Clsimants: Stephea Murphy, Esq. of Pim & Dicks, Losgwood, Flerida,
For Respondents: Janet V. McKenna, Vice Pregident / Assistant General Counsel of Prudential Secuxities

Incotporated. On November 25, 1997, NASD Regulation, Inc. received notice of substitution zs counssl
‘for Respondents by Frederick S. Schrils, Esqg. of Holland & Knight LLP, Tampa, Florida, -

Sm&dmmedonomhu:ﬁ 1998. Clmnul: Suhmission Agreement signed on September
12, 1996.

Statsment of Answer filed by Respondents Prudentisl Securities Incorporated ("Prudential*), Cocil
McGavarn ("McGevern”) amd Rod Olson ("Olson") on March 12, 1997, Respondent Prudential's

Submisyion Agreement signed on March 10, 1998 by Jou C. Tomion, Respondent McGavern's

Submission Agrecment signed on March 10, 1998. Rexpomdent Olson did not file an exvouted
Submission Agreement

HEARING JNFORMATION

On July 14, 1997, a tclephonic pre-hexring conference lnsting one scssion was conducted with the
arbitration pagel. On March 9, March 10 and March 11, 1998, in Tampa, Florids, hearings lasting five

CASE STMMARY

Claimants alleged the following: that i June of 1995, Mr. and Mrs. Susami deposited their emtire
tetirement savings of $430,000.00 with Prudential; that the Claimants felt at the time that they nseded
balp managing their retirement savings, and therefore, they tarncd to Prudential for their professional
money managemnant expertise; that in exchange for Prudential’s professional money management secvices,
Claimants agreed to pay Prudential an annwal management fee equal 0 2.5% of the assets under




)

management; that initially, Pmdential presented Claimants with two diffecent management programs, o
"Quantum Portfolio Management” ("Quantum”) and "Prudential Securities Portfolio Management®; thee .
Qattmanty elected the Quantm program because it included strict restrictions on the broker; that Quantum
roquired Prudential brokers to sell stocks from an account which fall below the strict criteria fmposed by :
Prudential’s research deparament; that three months after the Claimant’s account was opened, Respondent !
McGavern, fhe Prudential broker, contacted Claimants to eocourage them to shift to a Prodential .
Securities Portinlic Mmagement Acoount; that in & leiter to Claimants, McGavern told them that the only -
diffsrence between the Quantem and the Prudential Portfolio Management scoount was that the Prudential i
Portfolio Management account allowed for covered cptions writing; that Prodential and McGavemn :
omitred to tell Claimants that fhe Prudential Portfolic Management account did not have the striet controls
on the brokes's digcretion that the Quantum account imposed; ‘that under the Pradentisl Portfolio
Manapeument account, the broker was not required to sell stock but instaad had discretion to hold a stock ;
in the account ¢ven after Prodential’s reaearch department rated a stock: below the minimmn acceptable :
standards required for a stock in the Quantum program; that this omission was extremcly damaging for :
Claimants tince the stocks selected for their account by McGavern and Prudentisl performed misersbly .
and the value of the Claimant’s retirament gocount declined precipitously while it was managed by ' i
Prudential; that Prudential managed the Claimant’s acconnt to & 14 % loss; that this Joss occurred during . -
apemdwhmﬂmnwckma:m, ummudhymmsoﬂ,wuwm?sﬁ for the same period,
and therefore, Claimant’s account while professionally menaged by Prodential under pecformed the
market by ovex 37%; that Prudential charged the Claimants over $10,000.00 in management fees to 1nse
thetr retirement savings in the midst of a “Bull" market; that Prudential ausrepreseated the type of
mansgement services they were providing for Claimants; that Claiments wanted an account with strict
restrictions imposed, tut Prudeqrial invested their savings into an account-that gave its broker gubstantial
digcretion; and, that Prudential’s broker, agzinst the wishes of the Claimants, utilized that discretion and .
created enormonis losses in the Claimant’s account. o
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the: sccounts at issue were managed professionally, sppropriately, and in accordance with the specific
guidelines and perameters established not only by the managed account programs themmelves but also by
the Claimanis whet they opened the accounts; that every security recommended to Claimants was :'i
suitable, and evety decurity selected for Claimants® accounis was consistent with Clainants’ expressed ’

desire for a portfolio of moderately aggressive stocks with good capital appreciation potential over a -

minimnmn iavestment time horizon of three to five years; that Respondents compiied in all respects with 3

the specific guidelines of the managed sccount programs selected by Claimants, and Claimants® losses L
were caused not bry Respondeats® actions, but instead by Claimants® decision to prematurely sbandon the S
managed sccount programs roughly twelve nonths after Claimanty fully fanded their managed accounts; S
and, that had Claimants remained with the managed account programs for the period of tims they selected 8
when they opened their accounts, the sccounts wonld have been profitshls,

Respandents dezisd each and every allegation in the Statement of Claim nd sssected the following: that A
:

Claimants requested an award against Prudentisl, McGavem and Olson, jointly and severally, of I
compensatory damages in the amount of $250,000.00 plus pre-award and post-award interest from the - ]
data of the original investment, attorneys’ fees, costs and sach cther relief deeniad appropriate under the .

:- I . .‘1-

mmmﬁmmswammmmmm and that they be awarded
their attorncys* fiees incurred in these proceedings.
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The parties have agreed that the Award in this matter may be executed in connterpart coples ar that &
handwritten, zigned Award may be entered. In either case, the parties have agresd to receive conformed
mphﬁhAwaﬂeﬁcdmﬂ:mmmﬂemmwmlm

Pnorwmowmmdmwmwmdwlman 1998, Claimants advised
NASD Regulation, Inc, that all cisims against Respondent Ofson had been withdrawn.

Attheoomhtmafunimnu medu:mgtheevidmuuthmg,nupondemdmﬂaImd
McGavern moved to dismiss the Statement of Claim, which motion was opposed by Claimants, The
Pme] denied the motion. )

mWﬁmﬁmmﬂmwm-mMmemmu
determinstion. .

AWARD

After congidering the pleadings, the testimony and the evidence presented at the hearing and post-heacing
mbmmmﬁfnﬂthsmduﬁmﬁmbﬂ:mhmdeddﬁmﬁmwﬁnﬂmohﬁmofﬂnhm

-submmdﬂ:tdntermnlhnfolhn

1. Claimants Stxtement of Claim is dismissed in its entirety.
2. All other claimg for rellef are denled.

Pursuant to Rule 10332(c) of the Code of Arbitration Procedure, the Pansl has assessed forum fees in
hmﬁ#ﬁ@&ﬁwmﬁmx%ﬁwmﬂummmmm
Panel x $750.00) as follows:

1. mmwmﬂmemofm.m,uwmmmmmmm
retain the $750.00 hearing session deposit as well as the balance of $375.00 remiining from the $750.00

wmmwmwmhmmmwmam
ducinﬂwmoﬂl 125.00.

2, WWMM@MWM&M the gum of

3. Respondeot Prodential s liable'h ghall pay 90 NASD Regulstion, Inc, the sum of $375.00
representing its 50% share of the $750.00 fee for the postponement of the January 5 - 9, 1958 acheduled
hearing dates.

4 NASD Regulation, Inc. shall retzin the $200.00 claim filing fee and the $375.00

poatponentent '
fee (for the postponement of the Jumary 5 - 9, 1998 scheduled hearing dates) proviously paid by

Claimants, 33 well as the $350.00 member surcharge previusly paid by Respondent Prodentizl.
Fees are pafsble o the NASD Reguiation, Inc. Office of Dispute Resolurion.
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 Conearring Arbitrainrs’ Signatares

Name

.1
Albert R. Neville, Jr.

&/
Donsld M. Macdonald

' I
Robert W, Meyer

Dtz of Decision: May 18, 1998
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