NASD REGULATION, INC. AWARD

OFFICE OF DISPUTE RESOLUTION

Tn the Matter of the Arbitration Between
Name of Claimant
Brian P. McMahon
96-04743
Name of Respondents

Kedem Capital Corporation
Paul Haney

BEPRESENTATION
For Claimant Brian P. McMahon appeared John E. Lawlor, Esq., a sole practitioner located in Mmeola, -
New York.

© For Respondents Kedem Capltal Corporanon( Kedem") and Paul Haney ('Haney"}(eollecu“vely refetrad: g
- to as "Respondents”) appeared Milton Gleit, of the law firm McCarthy, Fingar, Donovam, Draz:en & A B

Smith, L.L.P, located in Whlte Plains, New York

Statement of Claim filed on: October 11, 1996.
Claimant’s Submission Agreement signed on: June 28, 1996,

Responc'ents Joint Statement of Answer filed oa: December 23, 1996,
Respondent Kedem's Submission Agreement signed on: December 17, 1996,
Respondent Haney's Submission Agreement signed on; December 17, 1996.

HEARING INFORMATION
Hearing Dates/Sessions: July 10, 1997 - Two Sessions
September 4, 1997 - Two Sessions
" September 10, 1997 - Two Sessions

The hearings were conducted at the offices of NASD Regulation, Inc. located in New York, New York.
CASE SUMMARY |

Claimant alleged during 1994 through 1996 he relied solely on Respondents to properly advise and




© 7L the statute of limitations and Section 8-319 of the Uniform Commercial Code; the actioris m"mblmned
by Claimant have been ratified; Claimant fails to state a claim upon which relief can be ‘graned; the -
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manage his account in a professional and prudent manner, in accordance with Claimant's express
authorizations and itvestment objectives. Claimant alleged that during this time Respondents managed
his account with the sole purpose of generating commissions and traded with no discernable investment
objective. Claimant further alleged that Respondent Haney's acts were carried out during his employment
with Respondent Kedem and that these acts were carried out with the express, apparent or implied
authority of Kedem. Claimant also alleged that Respondent Kedem is liable since Respondent Haney was
under their control and supervision.

Claimant alleged that Respondents churned his account, violated Section 10-b of the Securities and
- Exchange Act of 1934, and committed common law fraud. Claimant alleged that Respondent Kedem was
negligent in its supervision of Respondent Haney. Claimant further alleged that Respondents breached
their contract, in that they failed to exercise due diligence in regards to his account, Claimant also
alleged that Respondents breached their fiduciary duty.

Respondents maintained that all transactions in the account were consistent with Claimant's stated
investment objectives. Respondents maintained that Claimant authorized all transactions in his account.
Respondents maintained that many securities purchased were at the recommendation of Respondent
Haney, but that Claimant at times effected transactions not recommended by Respondent Haney.

Respondents further maintained that they did not violate any rules-and/or regulations. Respondents demed '
Clmmant s allegman that they breached their fiduciary duty. -

e Rﬁpondents offered the followmg affirmative defenm the claims asserted by Claimant-afe" i:érteﬂ by

Statement of Claim fails to state with necessary specificity factual allegatwns sufficient to support’a fraud
claim;- claims: are barred by the doctrines of laches, estoppel, and waiver; and Claimant tontrolledﬁ-re
account at all times and authorized all transactions effected therein.

RELIEF REQUESTED
Claimant Brian P. McMahon requested damages in the amount of $190,722,12 and all other such relief
that the panel deems appropriate,

Respondents Kedem Capital C_.p. and Paul W. Haney requested that the Staternent of Claim be dismissed
in its entirety, plus all costs be assessed against Claimant and all other relief that the panel deems just.

I CON; ECIDED
The parties have agreed that the Award in this matter may be executed in counterpart copies or that a
handwritten, signed Award may be entered. In either case, the parties have agreed to receive conformed
copies of the Award while the original(s) remain on file with the NASD.

A motion was raised by the Respondents to dismiss at the end of Claimant’s case, the panel denied this
motion, but gave Respondents the right to refile this motion prior to the conclusion of the hearing.

AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing, the undersigned
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arbitrators have decided in full and final resolution of the issues
submitted for determination as follows:

1)

2

3

4)

Respondent Ke.em Capital Corporation be and hereby is liable to Clairiant Brian P.
McMahon and shall pay compensatory damages in the amount of $174,988.76, plus
interest at 9% per annum accruing from May 01, 1996 to date payment is made.

Respondent Kedem Capital Corp. be and hereby is liable and shall pay 25% of the
damages awarded to Claimant.

Respondent Paul W. Haney be and hereby is liable and shall pay 75% of the damages
awarded to Claimant.

All other requests for relief are hereby denied.

' FORUM FEFS

- Pursuant to Rule 10332 of the NASD Regulation, Inc. Code of Arbitration Procedure, the arbitrators have
determined. that the NASD will retain the $200.00 non-refundable fi lmg fee depos:ted by Cla:manmnd“'_j

_have assessed the followmg,Fomm Fees:

sy Phs 07 e il ey

n

2)

3)

4)

5)

;x $750.00 7 | 34500"“

$3,750.00

Batance Due NASD Regulatmn, Inc.

Respondent Kedem Capital Corporation be and hereby are lible and shall pay to NASD
Regulation, Inc. the sum of $637.50 representing 25% of the balance of forum fees due.

Respondent Kedem Capital Corp. be and hereby is liable and shall pay to Claimant the
sum of $1%7.50 representing 25% of the reimbursement of Claimant’s hearing session

deposit.

Respondent Paul W. Hahey be and hereby is liable and shall pay to NASD Regulation,
Inc. the sum of $2,812.50 representing 75% of the balance of forum fees due.

Respondent Paul W. Haney is hereby liable and shall pay to Claimant the sum of $562.50
representing 75% of the reimbursement of Claimant’s hearing session deposit.

Respondent Kedem Capital Corporation paid to NASD Regulation, Inc. the sum of
$350.00 representing the Member Surcharge assessed.

Fegs are payable to NASD Regulation, Inc..
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ARBITRAT:! > SIGNA

William: A, Mechmann, Esq.
Public Chairperson

"“Alexander Forti

Barbara f. Glenns, Esq.
Industry Panelist

October 28, 1997

Date of Decision:

[, William A. Mechmann, Esq., do hereby affirm pursuant to Article 7507 of the Civil Practice Law and
Rules, that I am the individual described herein, and who executed this instrament which is my award.

Sl .
William A. Mechmann, Esq,




Page Five
Award 96-04743

ARBITRATORS’ SIGNATURES

 William A. Mechmann, Esqg.
Public Chairperson

b SoE

" Alexander’Forti

"' Public Panelist

Barbara J. Glenns, Esq.
Industry Panelist

Date of Decision: October 28, 1997

I, Alexander Forti, do hereby affirm pursuant to Article 7507 of the Civil Practice Law and Rules, that
I am the individual described herein, and who executed this instrument which is my award.

At SoF

Alexander Forti -




~ Alexander Forti
- Pablic Panelist
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William A_ Mechmm' an.
Public Chairperson

.-‘ “ ,_..-...-_ f L:.. . -
A_..-(.f(_—(.‘,-l..) R

Barbara 1. Giennd) Esg.
Industry Panelist

Date of Decision ___

1, Barbara J. Glenns, Esq., do hereby affirm pursuant to Article 7507 of the Civil Practice Law and
Rules, that I am the individual described herein, and who executed this instrument which is my award.

e T Y




