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AWARD
NASD Regulation, Inc.
T the Matier of the Arbitration Berween
Mo of Claiguant
John Wesley Key

| 96-05397
Names of Respondent Master File

Olde Discount Corporation
Ted Harter

CONSOLIDATED WITH

In the Matter of the Arbitration Between
Name of Claimant
John Wesley Key

98-01100
Names of Respondents

Olde Discount Corporation
Edward B. Harter
Jobn P. Danovan

REPRESENTATION
For Claimant: Jeffrey P. Coleman, Esq. of Bomner, Hogan & Coleman, P.A, Clearwater,
Fiorida until his withdrawal on or about September 9, 1997, Thereafter, on October 15, 1997,
Claimant's representative was Norman Meyers of Tampa, Florida, until his withdrawal on or
about January 15, 1999, Thereafter, J. Benton Stewart, I, Esq. of Clark, Charlton, Martino &
Borders, P.A., Tampa, Florida entered an appearance on behalf of Claimant.

For Respondent Olde Discount Corporation ("Olde®): Donald P. Wy, Jr., Assistant Vice
President and Corporate Attorney, Okle Discount Corporation, Detroit, Michigan.

Respondent Edward B. Harter f/k/a Ted Harter ("Hartet") did not appear.




7. NOV. 2.1999  3:13PM  NASD BOCA NO.S1E  P.7

Page Two

Award 96-05397
Consolidated with 93-01100

For Respondent John P. Donovan ("Donovan”): Thomas H. McLain, Jr., Bsq. of Fisher &
Sauls, P.A., St. Petersburg, Florida,

CASE INFORMATION
Statement of Claim filed in NASD Arbitration Number 96-05397: December 6, 1996.
Statement of Claim filed in NASD Arbitration Number 98-01100: March 24, 1998,
Claimant’s Submission Agreement signed: March 16, 1998,
Respondent Olde’s Statement of Answey filed: May 12, 1997,
Respondent Olde’s Submission Agreement signed: June 25, 1998.
Respondent Harter did not file a Statemem of Answer.
Respondent Harter did not execute & Submission Agreement.

Respondent Donovan’s Statement of Answer and Cross-Claim against Respondent QOlde ﬁled
Tuly 6, 1998

Respondent Donovan’s Submission Agreement signed: June 27, 1998,

HEARING INFORMATION

On June 19, 1997, August 21, 1998, December 4, 1998, Jammary 15, 1999 and Februaty 11,
1999, the arbitrarion panel conducted telsphonic pre-hearmg conferences which lasted one (1)
session each.

On April 8, 1999, theevndentmryheanngwmhlasmdﬂn-eeﬂ)sesmonsmcmdmtedm

Tampa, Florida.
CASE SUMMARY

Claimagpi alleged the following: Respondents acted in total disregard of Claimant’s seated
investment objectives and deceived Claimant by inducing him to sign a blank second new
account form and margin agreement, Instead of opening an IRA account, Respondents opened
a margin accoumt andl recklessly proceeded to purchase, without authorization, $197.000.00
worth of highly speculative stocks. Claimant suffered severe losses to his principal, incurred
afedmltaxhabﬂnyandhadtopaymarginmmduemkspondents reckless actions,

Respondents’ tortious acts were egregious.
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Respondent-Olde asserted the following: Claimant’s allegations rapresent nothing more than an
attempt to hold Respondent Olde and its brokers responsible for losses incurred as a result of
Claimant's own investment strategy. Throughout the life of the account, Claimant directed all
of his trading activity and understood the atierxiant risks, Claimant now wants to blame
Respondent Olde for uncontrollable market swings and for his own faulty investment decisions.
The facts in this case make clear that neither Respondent Olde or its brokers can be heid Hable
for Claimant’s losses,

Respondent Donovan alleged that he has been improperly named as a parly since the Statement
of Claim in NASD Arbitration Cage Number 98-01100 does not suggest that he committed any
freudnlent or unfair practices with respect to Claimant’s account. Respondent Donovan alleged
that he was named solely as a supervising employee which, as a marter of law, does not subject

him to personal liability.
Respondent Donovan asserted a cross-claim for contribution and/or indemmnification against
Respondent Olde as follows: There are no allegations in the Stateinent of Claim that Respondent -
Donovan took any actions or falled to act in any way outside the course and scope of his
enployment. Therefore, Respondent Donovan is without fault, and any liability would be the
sole responsibility of Respondent Olde. '

RELIEF REOUFSTED
Claimant requesﬁd compensatory damages in the amount of $134,660.25, weble punitive
damages in the amount of $269,320.50, matgin interest of $1,287.00, administrarive fees, costs
and attorneys’ fees. ‘

Respondent Olde requested that the claim be dismissed in its entirety.

Respondeomvanreqnemdadwm:ssa!ofauclammassemedagamthim Purther,
Respondent Donovan requested contribution and/or indemnification from Respondent Olde in
the event he is found liable to the Clajmant.

QOTHER ISSUES CONSIDERED & DECIDED

On September 12, 1997, Claimant filed a mobion to postpone the hearings scheduled to
commence on September 29, 1997 which was granted by the panel. The panel assessed the
$750.00 postponement fee against the Claimant. _

On December 2, 1998, Respondent Olde filed a motion to postpone the hearings scheduled to
commence on December 7, 1998 which was granted by the panel. The panel assessed the
$75000905tp0nementfeeagmnstthekespondent01de
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On December 7, 1998, the arbitration panel ordered Respondent Olde w feimburse arbitrator
Peter Boyd his trave] expenses in the sum of $522.00 which he incurred when be flew from New
York to Florida in anticipation of the hearings scheduled to commence onDecember'l 1998,

which were subseqnenﬂy postponed at the request of Respondent Olde.

On Jamiary 14, 1999, Rmponden: Olde filed a motion to postpone the hearings scheduled for
Japuary 18, 1999 which was gramed by the panel. The panel assessed the $1,000.00

postponement fee against the Claimant.

On February 10, 1999, the Claimant filed with NASD Regulauon. Inc. a notice of dmmssal,
with prejudice, with respect to Respondent Donovan,

DnApnlE 1999, Respondent Olde filedamnnuntomcuseﬂleatbmuonpmrl The motion

- alleged that the panel's order which required Respondent Olde to reimburse arbitrator Peter

Boyd for travel expenses he incarred as a result of the postponement of the hearings scheduled
to commence on December 7, 1998 reflected sufficlent bias to justify a finding of arbitrator-
misconduct and alleged appearance of bias. On April &, 1999, Claimant filed an opposition to
the motion to recuse, On April 7, 1999, the arbitration panel denied the motion to récuse.

At the evidentiary hearing on April 8, 1999, Respondent Oldé renewed their motion to recuse
the panel based on an alleged appearance of bias due to the panel’s Decemnber 7, 1998 ruling.
The panel reaffirmed its April 6, 1998 ruling denying Respondent Olde’s motion to recuse the
arbitration panel and reaffirmed their ability to remain fair and impaitial. The panel based its
ruling on The Arbitrator’s Manual, Cannon IT (E)(2), in that the challenge was not substantial,
all arbitrators stated they could decide the casc based solely on the evidence and law, and
withdrawal would cause unfair delay. Thereafter, Respondent Olde left the hearing room and
pursuant to Rule 10318 of the NASD Code of Arbitration Procedure ("Code"), the arbitration
panel determined to continue with the hearing without Olde present.

Further, at the evidentiary hearing on April 8, 1999, the arbitration panel reaffirmed its ruling
on December 7, 1998, directing Respondent Olde to reimburse arbitrator Peter Boyd his travel
expenses, The arbitrators determined that Respondent Olde should reimburse arbiteator Peter
Boyd the sum of $334.00 rather than $522.00, pursuant to 3rd. ed. Moore’s Federal Practice,
Val. 7, Sec. 37.23 and 37.51(9)(d), (10); and, Wright, Miller & Marcus, Federal Practice and
Procedure, Vol. 8A, Sec. 2284.

Claimant's coansel statad at theemdenuaryhaanng on April 8, 1999, that an award against
Harter was not sought. '

The pane] strongly reconunends that the Central Registration Depository ("CRD") record of
Respondent Harter reflect the frand, unsuitsble investments and violations of fiduciary
responsibility proven in this case. Further, the panel strongly recommends that NASD
Reguolation, Inc. appoint an independent special mastar to closely monitor Respondent Olde’s
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compliance procedures because of its proven and recurrent fraudulent practices, failure to
supervise and failure to follow its own operating procedures.

AWARD

After considering the pleadings, the testimony and the evidence presented at the hearing and post
hearing submissions (if any), the undersigned arbitrators have decided in full and final resolution
of the issues submitted for determination as follows:

Respondent Olde is found liable and shall pay 1o the Claimant compensatory damages in the
amount of $47,927.00, pre-judgment interest specifically excluded.

Respondent Olde iz found lieble and shall pay to the Ciaimant punitive damages in the amount
of $67,696.00. Punitive damages are awarded pursuant to Mastrobuono vs. Shearson Iechman
Hutton, Inc., 514 U.S. 52 (1995); Davis vs. Prodential Seciwities. Tne., 59 F. 3rd 1186 (11th
Cir, 1995); and, MMWMSNJLI 114, p.26, Col.6 (N. Y., Sup.Cr.-
1997),

All claims against Respondeat Harter are dismissed with prejudice.
Respondentnonnvans cross—clmm is dismissed mthprejurhce

Al]mmnfcnuﬂ:mentto‘andammmt,lfany,ofmneys fees and costs are referred to a
court of competent jurisdiction,

Respondent Olde is found liable and shall pay to arbitrator Peter Boyd the sum of $334.00
representing reimbursement of the expenses he incurred for travel to the hearings scheduled to
commence on December 7, 1998 and thereafier adjourned (see “Other Issues™).

FORUM FEES

Pursoant to Rule 10332(c) of the Code, forum fees in the amount of $6,000.00 (3 sessions x
$750.00 plus 5 pre-bearing conferences with the panel x $750.00) are assessed as follows:

Respomdent Olde is assessed the amount of $6,000.00 for which NASD Regulation, Inc. shall
reta.inthesnmdﬂi[)dipmvxwﬂydﬁpoﬂedbyRespondem()ldemplmalsmsfacuonﬂ:erwf
leaving a balance due in the sum of 5525000

QIHER FEFS

Pursuant to Rule 10332(a) of the Code, Claimant has paid to NASD Regulation, Inc. the claim
filing fee of $200.00 in NASD Arbitration Case Number 96-05397,
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 Parsuant to Rule 10332(a) of the Code, Claimant has pald 1o NASD Regulation, Inc. the claim
filing fee of $200.00 in NASD Arbifration Case Number 98-01100,

Pursuant to Rule 10319(b) of the Code, Claimant has paid to NASD Regulation, Inc. the
$730.00 postponement fee for the hearings scheduled to commence September 29, 1997,

Pursuant to Rule 10319(b) of te Code, Claimant shall pay-to NASD Regulation, Inc, the
$1,000.00 postponement fee for the hearings scheduled to commence Jenuary 18, 1999.

Pursuant to Rule 10333(a) of the Code, Respondent Olde has paid to NASD Regulation, Inc. the
$350.00 member surcharge previously invoiced in NASD Arbitration Case Nuntber 9_6-05397.

Pursuant to Rule 10333(a) of the Code, Respondent Olde has paid to NASD Regularion, Inc. the
$1,500.00 member surcharge previously invoiced in NASD Arbitration Case Number 98-01100.

Pursuant o Rule 10319(b) of the Code, Respondent Olde has paid to NASD Regulation, Inc.
the $750.00 postponement fee for the hearings scheduled to commence December 7, 1998,

Pursuant to Rule 10333(d) of the Code, Respondent Qlde shall pay to NASD Regulation, Inc.
the $200.00 pre-bearing process fee. '

Pursuant to Rule 10205(a) of the Code, Respondent Donovan shall pay to NASD Regulation,
Inc. the cross-claim filing fee of $500.00.

Fees are payable to the NASD Regulation, Inc., Office of Dispute Resolution.

Concurring Arbitrators” Signatures .
Public/Tndustry

18/
John R. Phillips, Esq. Public/Chairman

18/
Peter H. Boyd Public/Panelist

18/
Thomas R. Carlsen ' Industry/Panelist

Daiz of Decision: June 3, 1999
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) Purspant to Rule 10332(1) of the Code, CﬂaimanthaspaldmNASDRemﬂanon,Inc ttwchm
filing fe= of $200.00 in NASD Arkitration Case Numbes 98-01100.

Pmnan:tnnule lulﬁtb)ofmnt:nde Claimant has paid to NASD Reguintion, Ing. the
$750.00 postponement fre for the hearings scheduled to commence September 29, 1997,

thmlom:b)ufmcm. Clzimant shall pay to NASD Regulation, Ins, the
51,mummm&=mmeumem 18, 1985,

Pursuantito Rple 10333(s) of the Code kenpnndentcldahspddm NASD Regulation, Ine. the
$350.00 member sorcharge previsuvsly invaiced in NASD Arbitration Caze Nugaber 96-035397.

Persusnrdo Ruje 10333(a) of the Codr, Respondert Olds kas paid to NASD Rogulation, Inc. the
$1,500.00 member surcharge proviously invoiced in NASD Apbitration Case Numbur 98-01100.

Pursmant 1o Rale 10315(1) of the Coile, napmmmdehummh:mnmumm
mmmmmmmmhmwmmnm7 1858, 1 !

Pursnant to Rule 10333(d) of the Code, nummomemmmmsnnegmﬁm.m
the $200.00 pre-hearing trocess fee, -

I*ummnoknleluzné(a)nfducae. Re:pudmbmlhanmwﬂmnegmm
Ing. the cross-claim Aling fee of $500.00.

Feexmpuyah!:wth:rmmgnﬁm. In:.,ﬂﬂadnhgmlmluﬁm.

Concurring Athitrators’ Signaterca
Public/Inlustry

S Fhilips, o Pablis/Chairman

Powor B Bayd  Publi/Panelix

Thomes R‘. Carlsen : Tndustry/Panelist -

,  Dame of Decision:
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Pusstiayt to Rule mm.)&mdm,mmmmbmnim Ine, the claim.
filing foa of $200.00 in NASD Asbisratinn Case Numiber 98-03100.

Ponmers &5 Bule 108190) of the Code, Claimant his w.msn'nmmxu.m
anmsmnwmunﬁmwn 1997,

Pmwou to Rule 10319(b) of the Code, Oltimant chall pay 0 NASD Ragulation, o, te
u.mn.mmwuuuménamwﬁm@m 18, 1980,

Purmaarnt to Rolo 10333(s) of e Code, Raspopdess Olds has ﬁnnmmmmh:.m
mmwmmmwnmkmnmmm.

Pusstdnt to Ruls 10233/p) of the Coda, Reapondens Olde has paid th NASD Ragulstion, In. te
$1,500.00 mapbar sorchirge previouly irvoiced in NASD Arbitrakion Caps Nuenher 93-01100.

Parisan: to Rule 10319(b) of the Cods, Raspondnt Oldc hes pak 10 NASD Raqniision, Ine.
mmnmnnmw&hhuww»mﬁmmmm.

Puctoans to Rile 10333¢D of e Code, Rupondens Qida sball pay to NASD Regyhtion, B
the $200.00 pre-teering process fee,

Puryaant o Rule 10208(s) of the Cods, Rewpandent Donovan shall pay o NASD Reguiatiou,
. the crosrclaim filisig fee of 3500.00. . '
puu-m-?uqumumawm

Consuering Arbiisacosy’ Signatires
Yo & Pillie, Tag. | - Publio/Chalenss

g | .
W . PubBe/Pplisr

Thoans & Chrlan. : lnm.‘{!'m

Dazs of Daclslon:

66eT 2@ 'Wnr . oo
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Parsaart 10 Rule 10332(s) of the Codz, Clabmars his pald to NASD Regulation, Inc. the elbn
flling fes of £200,00 i NASD Arbitration Case 9801100,

Putyoant to Rule 10319(b) of the Cods, Claimant bas paid 1o NASD Replarion, lne. the
$750.00 poaponarent foe for the haarlags acheduled bo commance Septeciber 29, 1997,

Pursziey 18 Rule 10319(h) of the Code, Clabmaws shall pay to NAAD Regilaciou, foe. the
il.m.wpmm%hmmmm%hum 18, 1909,

* Purmuant o Ryle 10333{2) of the Cade, Respondent Oldz has paid Ngn;mmu.mu

$350.00 member surcharge previmuly involcsd in NASD : Nisnoar $5-05357.

. Puryuant 1o Ruls 10333(s) of tha Code, Respendant Olde has pald v NASD Raglaion, Tns, che

$1,500.00 membey surcharge previously ktvolcad in NASD Ashitraiton Case Nuztber 98-01100,

Purmant iy Rule 10319() of the Code, Respondem Olde has paid to NAAD Regulation, Irs.
0

the $750.00 postponement foe for thy hesrings schaduled 10 cammience Decamber 7, 1998.

Pursuant to0 Rule 0838() of the Code, Responders Olde wball pay & NASD Regulation, Joe,
e 5200.00 pre-tibaring procass fee. i

Pursuant 5 Ruls 10203(w) of the Code, Remondent Donovan taall pay 1o NASD Ragnlstion,
Inc. the croas-claim Mling few of $500.00, . .

Foos e payshls to the NASD Ragulaten, 6., Office of Dispus Rascbution.

Coacuzring Arhirrstors’ Signatires

Public/Tixhustry

1

Public/Chalrmnn

Poblia/Pusalist
|
Inchurry/Panslint




