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NASD REGULATION, INC.

In the mattaer of the Arbitration Between
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Donald Birch
Brbitration
No. 97-000%¢6

Name of Respondent (&)

Steve Klelinmann
Daniel M. Porush
Jeffrey Shnelder

) AT

For Claimant: John A. RBender, Jr., Egg., Weissg Jensen Ellis &
Howard, Seattle, Washington

For Respondents: Steve Kleinmann and Jeffrey Shneider: Jay M.
Israsl, Esg., Wexler & Burkhart, P.C., Mitchel Field, New York

For Reagpondent bDani=sl M. Porush: Mark E. Gelfand, Esqg., Hicksvilie,
New York

CASE INFORMATION
Statement of Claim filed: January 2, 1997
Claimant's Responge to Steve Kleinmann's, Jeffrey Shneider's and
Daniel M. Porush's Motion to Dismiss filed: on or about September
B, 1997

Claimant's Submission Agrsement signed; Januvary 24, 1997

Joint Statement of Answer and Motion to Dismiss filed by
Respondents Jeffrey Shneider and Steve Kleinmann: March 31, 1937

Statement of Answer and Moticon to Dismiss and te Strike f£ilsd by
Respondent Daniel M. Porush: April 13, 19987

Affidavic of Joseph DelDuca in support of Respendent Porush's
Motion to Dismiss filed: May 22, 1397
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Respondent Daniel M. Porusgh's Submission Agreement signed: April
14, 1857

Respondents Steve Kleinmann and Jeffrey Shneider did not file
Submigsion Agreements. However, they are subiject to NASD
Regulaticn, Inc. (NASD) jurisdiction in accordance with Rule 10301
of the NASD Code of Arbitration Procedure.

HEARING INFORMATION

Pre-Hearing Conference Date{s) /Session(s):
August 18, 1397 (one session)
September 29, 1997 {(one session)
December 22, 1997 [one geasion)

Hearing Datels) /Sessichis}: June %, 1%98 {(one seasiond
Hearing Location: Szattle, Washington
CASE SUMMARY

Claimant alleged that Respondents misrepresentad the nature,
gecurity, and liquidity of the stocks sold in his acceount; the
rrangactions were unsuitable for Claimant in his generally
congexrvative account; Respondents convinced Claimant to invest in
risky trading strategies leading tco losses in violation of
Claimant's investment objectives and specific instructions, without
a rational basis; and that Respondents committed intentional fraud
on the securities markets, causing harm to a Washington resident.
Claimant further alleged that the aforementioned conduct violated
the securities laws of Washington, and the U.S5.A. and constituted
a breach of fiduciary cbligation undertaken by Respondents, and
further alleged that the fraudulent nature of these actions lead to
liability under Washington's Consumer Protection Act.

Respondents Jeffrey Shneider and Steve Kleinmann denied sach
and every allegation of wrongdoing in Claimant's Claim, and alleged
that all transactiong which oaccurred in Claimantc’'s account at
Stratten OCakmont, Inc. were carried out in accordance with
Claimant's instructions and in conformity with all applicable
rules, regulations, industry standards and practices. Respondents
Shneider apd Kleinmann also asserred affirmative defenses.

Respondent Daniel M. Porush denied knowledge or informatiocn
gufficient to form a belief as to the tryruth or falsity of the
allegations contained in the Statement of Claim and alleged that he
was nobl the Clailmant's broker of record, never communicated with
the Claimant, never made recommendations of any kind to the
Claimant and never knew of the Claimant's existence until the
commancement of this Arbitrvaticn. Respondent Porush further denied
the allegations contalned in the paragraph of the Statemenb of
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Claim that mentions him by name. Respondent Pcrush also asserted
affirmative defenses.

RELIEF REQUESTED

Claimant requested damages in the amount of $£232,000.00 plus
$50,000.00 in lost opportunity cests, plus attorney's fees in the
amount of $50,000.00.

Respondents Jeffrey Shneider and Steve Klainmann requested
rhat the panel dismiss the Statement of Claim in its entirety;
award Regpondents their costs and expenses of this arbitration; and
grant Respondents such other and further relief as is just and
proper.

Respondent Daniel M. Porush requested an award dismissing the
claims contained in the Statement of Claim with prejudice and
requested that costs of this arbitration be assessed agalnst
Claimant.

IDED

Prior to the hearing, the panel of arbitrators was advised of
the Order entered by the United States District Court for th
Scuthern District of New York upon the application of th
Securities Investor Protection Corpeoration under the Securities
Invegtor Protection Act with respect to Stratton OCakmont, Inc. and
advised cof the bankruptcy filing with respect to Steven P. Sanders.
The panel was further advised that the above-referenced dispute ig
gtayed with respect to these Respondents.

nom

On or about December 22, 1997, the panel of arbitrators
reviewed and considered the positions of the parties relative to
the Motion to Dismiss/More Definite Statement of Claim filed by
Respondents Jeffrey Shneider and Steve Kleimmann; and the Motion to
Dismiss and to Strike by Respondent Daniel M. Porush. The panel
denied Respondents Shneider and Kleinmann's Motion to Dismiss and
Motion for a More Definite Statement of Claim: and denied
Respondent Porush's Motion to Dismiss and to Strike.

Regpondents did not appear at hearing. The panel determined
that Respondents received proper service and notice of the hearing
and ruled to proceed in thelr absence.

The parties present at hearing agreed that the Award in chis
matrter may be executed in either counterpart copies or that a
handwritten, signed Award may be enteresd. In either case, the
parties present at hearing agreed to receive conformed copies of
the Award while the originals remain on file with the NASD.
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AWARD

After considering the pleadings, GChe testimony and rhs
pvidence presented at the hearing, the undersigned avbitratorsg have
decided in full and final resolution of the issues submitted for
detezrmination as follows:

Porush are jeintly and severally liakle for and shall pay ¢
Claimants the sum of $211,754.00 together with interest therson at
the rate of 12% per annum from Decembey ¢, 19696, until payment of

award.

1. Respondents Jeffrey Shneider, Steve Kleinmann and Daniel M.

2. Respondents Jeffrey Shneider, Steve Kleipmann and Daniel M.
Porush are jointly and severally liable for and shall pay to
Claimants the sum of 515,000.00 in attorney's fees pursuant to RCW
21.20.430.

3. The parties shall each bhear their respective Costs in this
matcer.

EORUM FEES

Pursuant to Ruls 10332{¢c) of the (Code of Arbitration
Preoedure, the f£ollowing forum fees are assessed: The NASD shail
rafund Claimant's hearing sesgion deposit in the amount of $£750.00.
Forum fees are assessed agaiost Respondents, jointly and severally,
in the amount of 3$2,550.00, calculated as follows: One pre-hearing
sesgicn cimes $300.00, plus two pre-hesaring sassions times $750.00,
plus one hearing session times $750.00,

Fapg are payable toe NASD Regulation, Inc.

ARBITRATORS
MNamMe o e ittt aia e PURLEC [/ Ipdustry
Katherine Hendricks, Esg. Public Arbitrater
James R. Phippard, Esq. Public Arbitrator
Frank A. Pritchard, Jr. Industyy Arbitrator

James E. Phippard, Esg.

Frank A. Pritchard, Jr. S " ym 2_2,/,?5'?
D .

Date of Dacisiosn:

Date Serye @ UB/26/98 )
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AWARD

=g

fter considering the pleadings, the testimony and the
svidence presented at the hearing, the undersigned arbitrators have
decided in full and final resoluticn of the issues submitted for
determination as follows:

1. Respondents Jeffrey Shneider, Steve Hleinmanl and Daniel M.
Porush are jointly and severally liable for and shall pay to
Claimants the sum of $211,764.40 together with Interest therson at

the rate of 12% per annum from December 9, 1996, until payment of
award.

2. Raspondents Jeffrey Shneider, Steve Kleinmano and Daniel M,
Porush are jointly and severally liable for arnd shall pay to
Ciaimants the sum of $15,300.00 in attormey's feeg pursuant to RCW
21.20.430.

3. The parties shall esach bear their respective costs in this
mattar.

FORUM FEES

Pursuant to Rule 10332{c; of the Code of Arbitration
ocedure, the following forum fees arse assessed: The NASD shall
fund Claimant's hearing session deposit in the amount of $750.00.
Forum fees are assessed against Respondents, ijcintly and severally,
in the amcunt of $2,550.00, calculated as follows: One pre-hearing
segsion times $300.00, plus two pre-hnearing sessions times $750.00,
plus one hearing ssgsion timss $750.00.

=

Fesg are payable to NASD Rsgulation, Inc.

ARBITRATORS
Name oo e e e e e ieaa o BUBLAC S Indushoy
Katherine Hendricks, Esqg. Publiic Arbitrator
James R. Phippard, Esg. , Public Arbitrator
Frank a. Pritchard, Jr. Industry Arbitrator
ﬂ‘QU”‘IKrJ‘ﬂg arnjtzatgrsl SJ gnzkxlwgi—u

Katherine Hen?ric

Jaméng. Phippérqf
!
[

Frank A. Pritchard, Jr.

Date of Decision: égﬂnﬁi’ﬁ{éf

Date Serve: D&/26/98
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AVARD

After considering the pleadings, the <tegtimony and the
evidence preszented at the hearing, the undersigned arbitrators have
decided in full and firal resclutior of the iggueg submitted for
determination as follows:

1. Regpondents Jeffrey Shneider, Steve Kleinmann and Daniel M.
Porush ayxe jointly and severally liable for and shall pay to
Claimants the sum of $211,764.00 together with interest thereon at
the rate of 12% per annum from December 2, 1896, until payment of
award.

2. Respondents Jeffrey Shneider, Steve Kleinmann and Daniel M.
Forush are jointly and severally liable for and shall pay to
Claimantg the sum of $15,000.00 in attorney's fees pursuant to RCW
21.20.430.

3. The parties shall sach beay their respective costs in this
matter.

FORUM FEES

Pursuant to Rule 10332(¢) of the <Code of Arbitration
Procedure, the following forum fees are assessed: The NASD shall
refund Claimant's hearing segsion deposgit in the amount of $750.00.
Forum fees are assassed against Respondents, jointly and severally,
in the amount of $2,550.00, calculated as follows: One pre-hearing
gession times $300.00, plus two pre-hearing sessions times $750.00,
plus one hearing session times $750.00.

Fees are payable to NASD Regulation, Inc.

ARBITRATORS
N 3 tr
Katherine Hendricks, Esg. Public Arbitrator
James R. Phippard, Esq. Public Arbitrator
Frank A. Pritchard, Jr. Industry Arbitrator

Katherine Hendricks, Esq.

James R. Phippard, Esqg.

Frank A. Pritchard, Jr.

Date of Degision: 5?33/5ﬂ?"

Date Serve: 06/20/498
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