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Lhe undersipmed Arbirators. having read and considercd the Cleun submited by Clairnant on September 4,
1998. and the Answer and Counterciaim of Respondents; having considered all wsumony given on December
14, 15 and 16. 1999, at San Francisco, Californis, lastmg 6 heanng sessions; and, having considered all
papers submuited m this matter, hereby render the following Decision pursuant to Ruje 12.2%a) of the Rules
of the Pacific Exchange:

REPRESENTATION OF PARTIES

Of Claimant: David 1. Becht, Esq.
Adams, Nye, Sinunu & Walker LLP - San Francisco, C4

Of Respondents: Peter R Boutn, Esq.
Law Offices of Keesal, Young & Logun - San Francisco, CA

SUMMARY OF CASE

Claimant Montell Curnin, Jr. (“Claimant) entered an Employment Agreement {“the Agreement™ with
Respondent Prudential Secunities, Inc. (“Prudential™) on April 20, 1992 as an at-will emplovee. Pursuant to
the terms of the Agreement, Prudential made a loan (know as “transitional compensation™) to Claymant 1n
the amount of $150.000.00. The Agrcement specified if Claimant was terminated without cause the unpaid
installments would be accelerated and become immediately due. A promissory note was executed by
Claimant which stated the Note, plus interest, was payable upon demand if Claimant was terminated.
Claimant was unabie to pay the taxes due on the first installment and requested and received a second loan
from Prudennal. In July 1993. in connection with the second joan, Claimant execuzed » promissory note m



Pu:n-'lr_:Em;Ha.\'GE

L 1

" dental 5
PLX Cuse #- 98-85023
Fage 2

the zmnunl of $i6.345 69

Ir Aprl V992, 2 second pavment of 1axes on the ioan was duc and Claimant was unabie to pay them He
requested anuther loan for the tax payment. The request was denied by his branch: manager. Claimant told
the brunch manager thar he had been misled concerning Prudennal ‘s repumtion. he was expenencing Sinancial
probiems. and that hie was unable to amact sufficient new cients as a resuit. He told the branch manager that
ne rmaehit have to leave tus jub and blamed Prudential for his loss of enmmission mcome. Based on extensive
axperence aith brorers, the hranch manager assumed (Claimant had aceepred emplovment w1tk another
arokerage firm Claimane then guestioned the manner o which the branch manager allocated orphaned
accounty ™ hrokers. Claimant supgeswed hat the allocanions “smeiled ot discnrunaton.”  Prudennai
Sezuntes iermmated Claimant on Apnl 21, 1994, citing “non-compliance related” as 1ty reason for the
lernInanon

Approxumale:y thres weeks later, Prudentiai demanded that Claimant pay the amoun: due under the erms
uf the Promissory Notes. Clamant refused, clammung the loan was acceierated and fully sansfied accordmg
to the terms se! forth in the Agreement  Thereafler. a second U-5 was filed on May 4. 1994 by Prudential
whzch stated Claimant was terminated for “poor performance-non compliance reluted.”

Pruor to s termuranon, Clammant was the Broker for the $900.000.00 Chaney account. The mading which
ook place m the account was aggressive. Chhmant traded approxenately two-thirds of this amount m
secunties. meluding options and on margin.  The Chaneys wrote Prudental on March 30, 994,
epproximately a month prior to Clamant's termunation, with s dircet request that no more sales or purchases
take place wn thewr account. The Chaneys moved ther account to another brokerage firm and shordy thereafter
Silcd 2 ciaim against Prudential. ARer an mvestigation, Prudenial deteruned Claumant had excessively
Taded and made unsuitable investments in the Chaney account. In settiernent of the Chaney claim, Prudental
puid $220.000.00 ta the Chaneys. The Chancys signed an sgreement i0 assign and subrogste o Prudennal
thexr clmm against Claimant while employed at Prudertial. As required, the U-5 was amended in March
19935, and reflects the settlement of 2 consumer-tmitiated complaint.

[SSUES FOR RESOLUTION

1. Claimant filed a claum agaimnst Prodential clarming the termination was in retaliation for his complaint of
discrimination about the distributions of accounts. The discharge of an employee in remligtion for
opposmg discrimmalory practices is a violation of public policy. The Claimam does not need to show
that remlianon was the sole or even a principal reason for discharge, only that the retaliatory motive
contributed to the termination. Clawmant claims a prime facie case of discrimination was established and
cxplanations offered by Prudential were pretexmal.

Jd

Prudential filed a Counterclaim against Claimant to recover the full amount paid the Chaneys m
setticment of therr claim agaimst Clarmant. Clamant contends the Chaney claim was not properly
assigned to Prudential and that Prudential breached a duty to supervise the Chaney account. Prudentiat
also contends Claimant is legally obligated to repay the loans pursuant to the Promissory Notes in the
amount of approximately $130,000.00, plus interest. With respect to Claimant's charge of retaliation.
Prudential contends Claimant failed to exhaust his admmnstrative remedies with the Department of Farr
Employment and Housing by not checking the box on the form to indicate retaliation. Prudential argued
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that Claimawt s barred trom assertng this clmm

IEF REQU

Claimant requests compensanon for all loss of wages. compensauon for emotional distress, punitive damages
and attorneys fees.

Counterclaimant requests $129.875.00 wath interest trom Apni 21. 1994 due on the Promussory notes and
$220.000.00, plus interest from March 27, 1995 Counterclaimant also request attomeys fees and the costs
incurred in the collection of the amounts due under the Promissory notes.

DECISION

Alier the vourse of heanngs and considerable deliberanon. the Arbitrators have made the followwng
dererminanions based on the evidence and testimony presented:

A. ONTHE CILAIM;

Prudential's claim that Claimant failed to exhaust his administrative remedies 1s rejected. Under the facts
of this case. Counterclainant failed to persuade the Panel that the charge was barred and should be dismissed.

In a claim based on retaliation, the claimant must make a pnma facie case showng that the employment
decision was at least in part based on a discriminatory motivation. If that showing 1s made, the burden then
shifts to the employer to show that it had a legitimate, business-related reason for its action. In the case at
hand. Claimant failed to establish that his termination was in part based on a discriminatory motive. !
Claimant also failed to establish that his assertion that the account distribution “smeiled of discrimination"”
wes made in good faith. Rather, he was terminated in the course of a discussion with the Branch Manager
which was devoid of retaliatory conduct. There is no evidence that the termination on April 21, 1994, by
Prudenrial was retaliatory.

B. ONTHE COUNTERCLAIM:

1. Prudential’s claim for moneys owed pursuant to the terms of the Promissory Notes was established.
Therefore, the Panel finds Prudential is entitled to $129,875.00 2 with interest. The claim for
attomeys fees and cost is denied.

2. The Chaney claim against Clatmant assigned to Prudential is denied. Prudential is not entitled to
recover the $220,000.00 or any additional amount it paid to the Chaneys in settlement of their elaim.

! During Clsimant's employment at Prudential he was afforded many favors outside the normal benefits provided brokers at
Prudential by the branch manager (i.e: higher commission rate extended, loan for taxes, personaf account covered many times
when i1t |acked insufficienm funds.)

2 pyreyant to PCX Rute 11.29(h), monetary awards shall be paid within thirty (30} days of receipt untess a motioa 1o vacare has
been filed with a court of competent jurisdiction. 1f the sward is not paid within thirty (30) days, or if the award is the subject of
a motion to vacate which is denied, interest shall accrue at the legal rate from the date of the award.
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C'mmant and Respondents are assessed forum fees and pre-heanng conferences fecs in the amount of
54.000.00 eacn.?

4 The paraes shall bear thew own other costs of arbitranon, including any and all attormey’s fecs. fling
rees, heanng session deposits, and member surcharge fees.

fate

Naney Hum, Esq.

PDae_

Thomas Reesse Esq.

Date- /

3 Forum fess are assessed 2t the rate of 51,900 00 per heanng session. Pre-heanng conferences held on Apnl 19, 1999 and June
i1, 1999 are alsp assessed at the rate of 51,000.00 because the full Pane! presided at each Pre-heanng conference.



