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DECISION IN THE MATTER 
OF ARBITR-AnON BEIT\'hEN 
.MONTELL CI'RKIN, JR. AND 
PRLDrNHAL SECURITIES. INC. 
AND RELATED C01JNTERCI..AI.M 

lhe undersiimed Arbitrators, havjig read and considered the Claim submitted by Claimant on September 4. 
1998. and the Answer and Cou.nterciaim of Re^xmdenis; having considered all nesomony leiven on December 
14. 15 and 16. 1999, at San Francisco. Califcimia, lastmg 6 hearmg sessions; and, having considered all 
papers submitted in this maoer, hereby render the following Decision pursuant tn Rule 12.29(a) of die Rules 
ofthe PaciOc Exchange: 

OfCIaimant: 

Of Respondems: 

REPRESElvn-ATlON OF PARTIES 

David J.Becht.Esq. 
Adams. Aye, Sinunu A WaUserLLP- San Francisco. CA 

Peter R. Boutm, Esq. 
Law Cffiees of Keesal, Young A Logan ~ San Francisco. CA 

SUMMARY QF CASE 

Claimani Montell Cumn. Jr. CCIaimant") entered an Employment Agreement ("the Agreement") with 
Respondent Piudendal Secunhcs. Inc. TPrudentiar') on April 20,1992 as an at-Kill employee. Pursuant to 
die terms of the Agreement. Prudential made a loan (know aa "transitional compensation*') to Caimant ui 
the amount of 5150.000.00. The Agreement specified if Claimam was termutated without cause die unpaid 
installments would be accelerated and become immediately due. A promissory note was executed by 
Claimant which stated die Note, plus tntertst, was payable upon detnand if Gaimant was terminated. 
Claimant was unable to pay the taxes due on die first installment and requested and received a second loan 
from Prtidential. In Jul>' 1993. in connecdon with the second loan. Oaimant executed a promissory note in 
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[he smnuni of Siri.-t^f ti9 

In. .Apr.l iV^M. a second payment of taxes on the loan was due and Claimant was unable to pay them lie 
rsqiiested an(>chcr loan for the tax pa>'ment. The request was denied by his branch manager. Claimam told 
:ht: branch manager tlui he had been misled concerning Prudcnnal's reputation, he w u expenmcing financial 
rtrnbiemb. ^nd diat he ^as unable to attract .sufficient new clients as a rcsuit. He told the branch managL-r dial 
:i= ;r.ii»ht have to leave his job and blamed Prjdentiai for his lo.*s of Lnmmissiun income. Based on extensive 
experience 'Aith brokers. LhL* branch mannzcr assumed Claimant had accepted employTneni with another 
•-.irokeracc tirm Claimam then qucistioned ihe mannc: :n "Ahsch the briinch manager allocated orphaned 
acciiuii^ TO brokers. Claitiuint suggested That the allocanons "smelled ot di^nmtnation." Pnidcnna; 
SL'̂ unJies terminated (".aimant on April 21. ;9'*-i. iiitinK "non-compliance related" as Us reason for the 
'.erni I nation 

Approximaielv thre? %ceks later, Prudentiai demanded that Claimant pay the amoun: due under the terms 
of the Promissory- Noics. Claimant refused, claiming Lhe loan was accelerated and fully .satisfied according 
;n the *rrm.<> sc! fonh in the Agreement Ihereaficr. a second U-5 wa.s filed on .May 4. 1994 by Prudential 
which stated Claimant was terminated for "poor pcrfomance-non compliance related." 

Prior 10 his leraiinanon. Claimant was the Broker for the S900.000.00 Chaney account. The trading which 
took place in ihe account was aggressive. Cljimant traded approxmiateh- ti»-o-thirds of dus amount ui 
sccuniics. including opnons and on ma.'gm. The Chancys wroie Prudential on March .10, 1994. 
appTUximaiely a month pnor to Claimant's temunation, «iih a direct request that no more sales or purchases 
take place m their account The Chaneys nuned their account to another brokerage finn and shoidy thereafter 
filed a claim against Prudential. At^er an m\-estigation. Prudential determined Claimant had excessively 
Tadcd and made unsuitable investments in tbe Chaney account In scttlemem of die Chaney claim. Prudential 
paid S220.000.00 to the Chaneys. The Chancys signed an agreement GO assign and subrogate to Pmdentia] 
their claim against Caimant while employed at Prudential. As rcquircil, the TJ-S was amended in March 
i 995, and retleccs the settlement of a consumer-initiated complaint. 

TSSL-ESFORRESOLITION 

1. Claimant filed a claim agauist Prudential clamimg Ae termination was in retaliation for his onnplaint of 
discrimination about the distributjons of accounts. The diachaige of an employee in retaliation for 
opposmg discriminatocy practices is a violation of public policy. The Claimant does not need to show 
that retaliation was the sole or even a principal reason fbr discharge, only that the retaliatory motive 
contnbuied to die temunation. Clainuntclaiiiis a ̂ nmer^bde case of discriininationv'as established and 
explanations offered by Prudential were pretextual. 

2. Pnidennal tiled a Counterclaim against Clahnant to recover die full amount paid die Chaneys in 
settlement of dieir claim against Claimant. Claunant contends tbe Chaney claim was not properly 
assigned to Prudential and that Prudential breached a duty to supervise the Chaney account Prudentiai 
also contends Claiinant is legally obligated to repay tbe loans pursuant to the Promissory Notes in die 
amount of approximately S130,000.00, plus interest Widi respect to Chiimant^s charge of retaliation. 
Prudential contends Claimant failed to exhaust bis administrative remedies widi dx Department of Fair 
Eir^jlovmcnt and Housing by not checking the box on die fbmi to indicate retaliation. Prudaitiat argued 

http://S900.000.00
http://S220.000.00
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that (.'laimani is barred from assemng this claim 

RELIEF REQUESTED 

Claimant requests compensanon for all loss of wages, compensation for emotional distress, punitive damages 
and attorneys fees. 

L'ountcrclaimant requests S129.875.00 widi interest from .April 21.1994 due on the Promissory notes and 
S22G.0(H1.0O, plus interest from March 27. 1995 CoiinieTclaimani also request attomeys fees and the costs 
mt-urred in the collecnon ofthe amounts due under the Promissorv' notes. 

DECISION 

Alter the course of hcanngs and considerable deliberation, the Arbitrators have made die following 
deiermmations based on the evidence and testimony presented: 

A. ON THE CLAIM: 

Pmdential's claim that Claimant failed to exhaust his administrative remedies is rejected. Under the facts 
of this case. Counterclaimant failed to pemiade die Panel that the charge was barred and should be dismissed. 

In a claim based on retaliation, the claimant must make a pnma facie case showing that die employmenr 
decision was at least in part based on a discriminatory motivation. If diat showing is made, die burden dien 
shifh to die employer to show diat it had a legitimate, business-related reason for its action. In die case at 
hand. Claimant failed to establish that his termination was in part based on a discriminatory motive.' 
Claimant also failed to establish diat his assertion that die account distribution "smelled of discrimination'* 
was made in good faith. Rather, he was terminated in the course of a discussion with the Branch Manager 
which was devoid of retaliatory conduct. There is no evidence diat the termination on April 21 , 1994. by 
Prudential was retaliatory. 

B. ON THE COUNTERCLAIM: ' 

1. PtudentiaPs claim for moneys owed pursuant to die terms of die Promissory Notes was established. 
Therefore, die Panel finds Pmdential is entitied to S129,875.00 2 widi mterest The claim for 
attomeys fees and cost is denied. 

2. The Chaney claim against Claimant assigned to Prudential is denied. Prudential is not entitled to 
recover die S220,000.00 or any additional amoimt it paid to die Chaneys in settlement of dieir claim. 

' During Claimant's employment at Pnidentiat he was aflbtded many favon outside die nonnal benefits pravkled brokers at 
Pmdential by the branch manager (i.e: higher commission tale extended, loan for taxes, perscHial account covered many nmes 
when It lacked insufficient fhnds.) 

^ Putsuant to PCX Rule lZ.Z9<h), monetaiy awanls shall be paid within thirty (30) days of receipt unless a motion to vacate has 
been filed with a court of competent jurisdiction. If the oword is not paid widiin thirty (30] days, or if the award is dw subject of 
a motion to vacate which is doiied, inierest shall accrue at the legal rate from the date ofthe award. 
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3. Claimant and Respondents arc assessed forum iees and pre-heanng ixinferenccs fees in the amount of 
S4.'»00.00 eacn.-̂  

J The parties shall Ixrar their oi '̂n other costs of arhitratiun. inclutimg any and all attorney's fees, tiling 
:'ec?, hearing session deposits, and member surcharge fees. 

Hate 
Nancy Hun. Esq. 

I)3:e-

T ^ . M J ^ ^ 

^FDmmreesveassesiedaiiheraicofSI.OOOOOpa-hesingieinoiL Pic-hearuis canferenca hdd on Apnl 19,1999 and June 
I;, 1999 a» aim asKSKd at the rate of 51,000.00 because the fliU PsiwI presided at each Prc-heinnBconference. 


