Award
NASD Dispute Resolution, Inc.

In the Matier of the Arbitration Between:

Cruttenden Roth Incorporated, (Claimant) vs. Josephthal & Co., Inc.. (Respondent) vs. Scott
Weisman (Third-Party Respondent)

Case Number: 99-02841 Hearing Site: New York, New York

REPRESENTATION OF PARTIES

Claimant Cruttenden Roth Incorporated, hereinafier referred to as “Claimant™: Jay L. Himes,
Esq., Paul, Weiss, Rifkind, Wharton & Garrison, New York, NY. Previously represented by:
Mitchell S. Cohen, Esq., Wechsler Bursky & Cohen. LLP, New York, NY.

Respondent Josephthal & Co., Inc¢., hereinafter referred to as “Respondent”: Edward J. M.
Little, Esq. and Christopher M. Wilson, Esq.. Zuckerman, Spaeder, Goldstein, Taylor &

Kolker, LLP, New York. NY. Wby o

Third-Party Respondent Scott Weisman (° Welsman ): RohertM Bursky. Esq., Wechsler ity £, .00

Bursky & Cohen, LLP, New York NY. - o B Bursky X woba
CASE IN IATION

Statement of Claim filed on or about: June 23, 1999,
Request for Injunctive Relief filed by Claimant on.or about: August 11 1999
Claimant signed the Uniform Submission Agreement: June 8, 1999.

Statement of Answer and Third-Party Claim filed by Respondent on or about: September:23;. - -
1999. :

Response to Claimant’s Request for Injunctive Relief filed by Respondent on or about:

August 16, 1999,

Respondent signed the Uniform Submission Agreement: September 8. 1999.

Statement of Answer to Third-Party Claim filed by Weisman on or about: November 18,

1999,
Amended Statement of Answer and Counterclaim filed by Weisman on or about: March 1,

2000.
Weisman signed the Uniform Submission Agreement: November 19, 1999.

CASE SUMMARY

Claimant asserted the following causes of action: breach of contract: conversion; wrongful
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withholding of 20,000 InterVu, Inc. IPO warrants in violation of the parties” agreement; and
failure and refusal to deliver 52,000 InterVu, Inc. secondary warrants owned by Claimant.

Unless specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted the following defenses: at all times, Respondent actexd
lawfully and in good faith; Claimant failed to earn the InterVu, Inc. warrants by failing to
provide certain services; and the agresment between Claimant and Respondent is
unenforceable as it was negotiated coliusively with Weisman, who had no authority to act on
Respondent’s behalf regarding the distribution of warrants.

In its Third-Party Claim against Weisman. Respondent asserted the following cause of action:
breach of fiduciary duty.

Unless specifically admitted in his Answer and Amended Answer, Weisman denied the
allegations made in the Third-Party Claim and asserted the following defenses: Respondent’s
claim is barred by the terms of an agreement of indemnity between it and Weisman and : -

Respondent is estopped from contesting Weisman’s authority to enter into the subject - o700
agreements by i;s cpndu_ct, aqd otperwise waiyeq ar_:_y__s_}uch_ _position. L UTTHCRHERS i

‘In’his Counterclain agalﬁst Respondcnt Weisman asserted the following causes of activn:¢
Respondent has asserted the Same . c;ual and leggl contentions against Weisman in thasr:
arbitration as it has in a scparatc INdw Yok Stodk Exchange arbitration.

Claimant reqﬁésté‘&Ecs}ﬁﬁéﬁ‘sitéfy"dbrﬁég‘eﬁsz"in;':'ﬂé" J‘mduhi of $3.580,200.00, plus reasomble: = v

~attorneys’ fees, punmve damages costs. dishursements, and such other and further rehefsﬁa
the Panel may deemi just and proper. Claimant also requested a declaratory judgement
declaring that Claimant is entitled to the immediate distribution and delivery from
Respondent of 52,000 InterVu, Inc. warrants,

In its Answer and Third-Party Claim, Respondent requested an Award as follows:

a. Dismissing Claimant’s ciaims in their entirety;

b. In the event that the Panel finds in Claimant’s favor, awarding Respondent a
judgement against Weisman in the same amount;

c. Awarding Respondent the costs, expenses, and attorneys’ fees incurred in

prosecuting this action; and
d. Granting Respondent such other and further relief as to the Panel may seem

[RTEILETY
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just and proper.

Weisman requested that the Third-Party Claim be dismissed with prejudice, and that he be
awarded his costs, expenses, and reasonable counsel fees incurred m this proceeding, along
with such other and further relief as the Panel deems just and proper.

During the course of the hearings in this matter, Weisman moved 1o amend his Answer to
include a request for a determination that he did not breach any duty to Respondent in
signing, on Respondent’s behalf, the December 30, 1998 agreement with Claimant. The
Panel granted Weisman’s Motion to Amend.

OTHER ISSUES CONSIDERED AND DECIDED

In accordance with Rule 10313 of the NASD Code of Arbitration Procedure. the parties
agreed to proceed with a panel of two arbitrators following the withdrawal of arbitrator

- Mlchael Mllstem at the October 10 2000 hearing in this case. -
: '25::..Thc partles l'iave agreed that the Award in th1s matter may bc cxccuted in counterpart -LOpIES‘f:'
Cor that a handwmten. srgned Award may be entered U qkn

it oo i

2. Claimant's c]alm for the value of 52 000 InterVu, Inc. sccondary warrains, as
represented by the total amount of the escrow account held by Zuckerman, Spaeder,
Goldstein, Taylor & Kolker, L.L.P., is hereby granted. Respondent is hereby

ordered to direct Zuckerman, Spaeder, Goldstein, Taylor & Kolker, L.L.P. to pay  swch
amount to Claimant.

3 Claimant’s ¢laim for starutory interest is hereby denied.

4. Claimant’s claim for losses suffered based on "return on equity” s hereby denied.
5. All requests for punitive damages are hereby denied.

6. All claims for attorneys’ fees are hereby denied.

7. Respondent’s Third-Party Claim against Weisman is hereby dismissed in its entirety.

8. Weisman’s request for a determination that he did not breach any duty to Respondent
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in signing, on Respondent’s behalf, the December 28, 1998 agreement with Claimant
is hereby denied. The Panel was unable to make such a determination based on the
evidence and testimony presented during the arbitration in this matter,

9. All other requests for relief are hereby denied.

FEES

Pursuant to the Code, the following fees are assessed:

Filing Fees
NASD Dispute Resolution, Inc. will retain or collect the non-refundable filing fees for each
claim:

" Initial claim filing fee = § 2,000.00
Third-Party Claim filing fee = § 2,000.00
Injunctive Relief fee = $2,500.00 -
Countcrc]aim filing fee =% 250.00 N AR
N ’-;.‘ Me berF ‘.~:1:n ‘ T ST Al L - T “jh' . i,;yf-‘;" R

Member fees are. assessed to each member i‘" irm that is a party in thesc proceedmg‘; oL tq;\t;}lf:;”\s are
~-member firms that employed the assocxgteq person at the time of the events giving Fisg,l@. mc. e h al
. . dispute. - In this matter, Cruttenden’ Réth Incorporated and Josephtha[ & Co.. Inc. aleoure i

;sfparnes S £ 0 L L ETERNC AN EEETRRTALN TR S LGP R & I AT ‘“ﬂit“%‘

Qruttenden Roth lgggmoraled
g Member surcharge . =3 ,
Pre-hearing processfee ... . ... . . =3 600.00
Hearing process fee =$

Josephthal & Co.. Inc.

Member surcharge = $ 2,500.00
Pre-hearing process fee =% 600.00
Hearing process fee = $ 4,500.00

Adjournmeint Fees

Adjournments requested during these proceedings:

Nov. 29 & 30 and Dec. 6, 7 & 10, 1999, adjournment by Respondent = §
Apr. 24 & 25 and May 1, 2 & 3, 2000, adjournment by Respondent = WAIVED
May 22 & 23, 2000, adjournment by Weisman =

Forum Fees and Assessments

The Panel assesses forum fees for each hearing session conducted. A hearing session is any
meeting between the parties and the arbitrators, including a pre-hearing conference with the
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arbitrators, that lasts four (4) hours or less. Fees associated with these proceedings are:

One (1) Pre-hearing session with 2 single arbitrator x $450.00 =3 450.00
Pre-hearing conference: November 9. 1999 1 session
Seven (7) Pre-hearing sessions with Panel x $1,200.00 = $ 8.400.00
Pre-hearing conferences: September 14, 1999 1 session
October 1, 1999 1 session
November 10, 1999 1 session
January 14, 2000 2 sessions
May 23, 2000 1 session
July 7, 2000 1 session
Sixty (60) Hearing sessions x $1,200.00 = $72,000.00
Hearing Dates: March 28, 2000 2 sessions
March 29, 2000 2 SesSIons
‘March 30, 2000 2 sessions
-April 3, 2000 2 sessions
- . June 19,.2000 2 sessions
© 1 e 20;‘2000- ‘ © 2 sessions
‘ < Junes2E,:2000 ¢ o 2'sessions.
S June 22,2000 ¢ - - 2 sesstons -
- June 23, 2000 . - 2 sessions -
. .. October 10, 2000 2 sessions
sy -5 October 11, 2000 2 sessions
QOctober 12, 2000 2 sessions
October 6. 2000 2 sessions
October 17, 2000 2 sessions
Octaober 20, 2000 2 sessions
November 13, 2000 3 sessions
November 16, 2000 2 sessions
November 17, 2000 2 sessions
November 27, 2000 3 sessicns
November 2o, s 3 sessions
December 1, 2000 3 sessions
December 14, 2000 2 sessions
December 18, 2000 2 sessions
December 19, 2000 2 sessions
December 20, 2000 2 sessions
January 3, 2001 2 sessions
January 4, 2001 2 sessions
January 3, 2001 2 sessions
Total Forum Fees = $80,850.00
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i The Panel has assessed $40,425.00 of the forum fees against Claimant.
2. The Panel has assessed $40,425.00 of the forum fees against Respondent.

Admini iy

Administrative costs are expenses incurred due to a request by a party for special services
including, but not limited to, additional copies of arbitrator awards beyond those provided
without charge, copies of audio transcripts, retrieval of documents from archives.
interpreters, and security.

I. Claimant: copying costs $13.50
Fee Summary
1. Claimant be and hereby is solely liable for:
Initial Filing Fee = $ 2,000.00
Injunctive Relief Fee = $2,500.00
Member Fees =$ 7.600.00
Forum Fees ‘ o= '$40'425.,00-
- Administrative Costs ~ =8 13.50
TotalFees =~ - = $52 53850 - ¢
. Lessipayments ‘ =_$13 32000

. Balance» Due NASD Dlspute Rcsolunon Inc. = $39 218 50 wre

2. Respondem be and hereby is solely.liable for
. Third-Party Claim Filing Fee

Member Fees

Adjournment Fee

Forum Fees

Total Fees = $51,225.00

Less payments = $10.800.00

Balance Due NASD Dispute Resalution, Inc. = $40,425.00
3. Weisman be and hereby is solely liable for:

Counterclaim Filing Fee =$§ 250.00

Total Fees =% 25000

Less paymentis =% 0.00

Balance Due NASD Dispute Resolution. Inc. =$ 250.00

All balances are due and payable to NASD Dispute Resolution, Inc.
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Concurring Arbitrators’ Signatures

I, the undersigned arbitrator, do hereby affirm, pursvant to Article 7507 of the Civil Practice
Law and Rules, that I am the individual described herein and who executed this instrument
which is my award.

et it b,

Salvatore Saladini Signawre Date
Industry Arbitrator, Presiding Chair

Jampes J. McCormack Signatire Date
Industry Arbitrator

April 26, 2001
Date of Service:: (For NASD office use only)
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Concurring Arbitrators’ Signatures

[, the undersigned arbitrator, do hereby affirm, pursuant to Article 7507 of the Civil Practice
Law and Rules, that I am the individual described herein and who executed this instrument

which is my award.

Salvatore Saladini
Industry Arbitrator, Presiding Chair

o pret
- e

_April 26, 2001

Date of Service (For NASD.office use-only) ..

Signatore Date

/f‘?/c‘/

Signaturé Date




