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NASD Dispute Resolution, Inc.

in the Matter of the Arbitration Between
Name of Claimant

Bynor Covp  Fension Profit Sharing Trust

Case No. 99-034035

Name of Respondent

Web Street Securities, Inc.

.. For Wel:v Street Securities, Inc ("Web Street't); hm’«e«.maﬂerwreferred t0.as "Respondent"
Robert J. Kuker, Esq. and Chr1stopher M Bur}g){i Esq of Neal, Gerber & Elsenberg, R

L-yl Ai bi\n.. did

L Chlcago,ﬁlllmols

“3:"’E':"*’='Statemenf i‘fft’tmm fited on or’ about " Tuly 26* i99? ”’n”“ ' b
Claimant signed the Uniform Subimission Agl‘eé}nent‘ ’Apnl ﬁz 1999

REPRESENTATION OF PARTIES

For Bynor Corp. Pension Profit Sharing Trust ("Bynor"), hereinafter referred to as "C]almant"
W. Andrew Clayton Jr Esq of Wallace, Browning, Clayton & Krawetz, Sarasota, Florida. .

Statement of Answer filed by Respondent on or about: January 17, 2000.

* Respondent did not file a properly executed Uniform Submission Agreement.

CASE SUMMARY

Claimant asserted the following causes of action: Violation of the Florida Securities Act:
equitable rescission; breach of fiduciary duty; negligence; breach of contract; fraud; and
negligent misrepresentation. The causes of action relate to the order execution of shares of
Yahoo. Inc. (*Yahoo" ktock.

Unless specifically admitted in its Answer, Respondent denied the allegations made in the
Statement of Claim and asserted the following: Web Street entered each of Claimant's

orders as requested by Claimant himself. Web Street should not now be held responsible as
a guarantor for Claimant's own trading decisions which caused him to lose money. Claimant
fully acknowledges that he embarked upon a highly risky strategy of short selling Yahoo, and
he should not be allowed to now shift his own responsibility for that strategy to Web Street
which followed the instructions it was given by Claimant.
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RELIEF REOUESTED

Claimant requested compensatory and statutory damages against Respondent in the sum of
$26,034.12 together with interest. attorneys' fees pursuant to the Florida Securities and
Investors Protection Act. F.S. 517.01, et seq., costs, and such further relief as the arbitration
panel deemed just and equitable.

Respondent requested that Claimant's claims be denied in their entirety and that Web Street
be awarded its costs and attorneys' fees incurred in connection with the defense of this case.

OTHER ISSUES CONSIDE ND DECIDED

Respondent did not file with NASD Dispute Resolution, Inc. a properly executed submission
fo arbitration but is required to submit to arbitration pursuant to the NASD-DR Code of
Arbitration Procedure (the "Code"), and having answered the claim, appeared and testified at
the hearing is bound by the determination of the Arbitrator on all issues submitted.

The parties have agreed that a hé.ndwritteh,' signed Award may be entered

After con51dcr1ng the pIeadlngs the testunony and ev1dence presented at the hearing. and the ~is
o post—hcanng submissions (if any) the’ Arbltratorfhasgem,ded @ﬁl} and final’ resolutmn of
L thc 1ssues submltted for determmauon as follows : .

«-_ o " - -3=5.'*}“

Inasmuch as thns dlspute arose out of the realm of webslte trading; ‘oné of thé last few
remaining new frontiers, and inasmuch as the case is a single arbitrator case, and because of -
the unusually difficult factual scenario, the Arbitrator feels compelled to submit its findings .
m writing,

It is undisputed that the Claimant in this case submitted a short order for the sale of 1,000
shares of Yahoo stock at 13:35:36 on January 22, 1999 and that approximately 8 minutes
later that order was filled by Respondent. At this point, however, the factual presentations
of both parties become virtually irreconcilable.

The Claimant insists that he attempted, within a matter of minutes and shortly after he
observed that the price of the volatile Yaloo stock was not dropping as anticipated, on four
occasions, to place a limiting order to sell the stock at $274.00. These attempts were made
within a time span of approximately four to twelve minutes. Each attempt was rejected by
Web Street's computer program with the notation "no more business allowed.”

After the fourth attempt, Mr. Byron made a telephone call to Web Street at approximately
3:52 p.m. He relayed his problem bricfly and then placed a limiting order at $274.00. Ile
was then transferred to a customer representative to deal with the question of whether or not




. - effort on.the part of Mr. Byron to place!a limiting order:prior.to the point in time that. lns
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he had provided Web Street with all of the account documentation he was required (o
provide, By the time he concluded that conversation. irading for the day had ceased at 4.00
P.M. The price of the stock had gone through an approximate four minute window at which
it could have been sold at $274.00, tar that window occurred prior to him placing his limit
order at 3:52.

Mr. Byron called back again on Monday mormning, and by that time the stock opened at
$297.00. He was told by the account representative that there was nothing he or Web Strest
could do and that Web Strect had done everything that it had been asked to do. Mr. Byron
was asked why he had not placed a market order on Friday afternoon. Mr. Byron called
back again later on Monday, the 25th of January, and closed out his position at $301.00 per
share.

Web Street presented intemal computer documentation for the initial order, for the
acceptance of the order, for the filling of the order and the limiting order placed at 3:52 but
n0 documentation was available for the four attempts testified to by Mr. Byron to place a
limiting order through his computer. Three of the four internal computer memoranda
contained a notation o the following effect: “ZN no more b'u'siness‘ allowed."

.- The Web Street represcntatwe testlﬁed that fmm the1r pomt nf Vigw. the commumcatmn it
testified to by Mr. Byron could not have occurred:bgcaiise the computer would have /it . L Rcver ok

- documented it if it did occur. Web Street also prmented testunony ‘o the effect that. any

-~ »#initial-order -was filled at 15:42:23 would have baerr'rejeotedﬂrhy_‘the wmputer because thcre e
were no short posmons untll that tlme SR P

At first blush, there appears to be an irreconcilable conflict between ‘the evidence presented -
by both sides. : Moreover, it is tempting to conclude that there was most probably human::. .
error on the part of Mr. Byron in his effort to place the limiting order. However, such a -
conclusion would overlook a crucial factor in this case. The recorded telephone conversation
between Mr. Byron and Mr. Graft which occurred at 3:52 makes reference to the phrase "no
more business allowed" which Mr. Byron claims appeared upon his computer screen each
time he attempted to place the four limiting orders. Furthermore, Mr. Byron's letter to Web
Street dated January 26, 1999, also makes reference to the phrase "no more business
allowed."

It is clear from the testimony in this case that Mr. Byron did not have access to the internal
computer memoranda introduced at the hearing by Web Street until after Mr. Byron filed this
arbitration claim. The only way he could possibly have known about that phrase was for it
to have appeared on his computer screen when he attempted to place the four limiting orders
as per his testimony. These circumstances create a very strong indication that the factor
which actually frustrated Mr. Byron from placing his limiting order was a computer glitch.
This concern is compounded by the fact that the computer precluded Mr. Byron from
communicating effective limiting orders. The compelling questions are why the computer
allowed him to place the short orders in the first place and why it rejected his follow-up
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efforts to place a limiting order?

Unfortunately, insufficient evidence was presenred for there 1o be an accurate determination
of exactly what happened during the time ihdt elapsed between 3:42 and 4.00 on the
afternoon of January 22, 1999, but the evidence is sufficient to establish that it was a
computer problem and not human error.

Once this conclusion is reached, it then becomes necessary to look to Web Street as the
source of the problem. The question of whether or not there was any active negligence on
the part of Web Street or whether the problem arose out of a programming glitch that Web
Street was not previously aware of does not matter. Under the Florida securities laws, Web
Streel must bear the responsibility of providing a system by which a customer, once an order
is placed, may place such follow-up orders as are necessary to carry out the cusiomer’s
investment program. In this case, but for the failure on the part of the Web Street system to
recognize and process Mr. Byron’s order, no loss would have occurred. After all, it is Web
Street that elected to approach its brokerage business through the use of computers and prides
itself on being able to process trades on extremely short notice.

Web Street argued that it is extremely dangerous to set a precedent in Whlch a party alleges\. , : ;
- that.an investment transaction was made when there was. no evidence to support the fact:that - T
... the alleged computer transaction actually occurred. W1th tl‘us asSertlon, the Arbitrator isiin:¢. .;.‘w;w-mss HOUTETI t3e

¢ -ii.-total accord, but in this particular case the:evidence forces the inicscapable conclusion: that, ..ot biui- 13 1 pussti
:Mr: Byron did in fact make contact with-Web:Street’s computer ;when he said he did;-and.the !

. Web:Street computer response was fanlty.:«Inifact, the”Arbfltratﬁn‘ forced to conclude:thateif: -
Web Street’s: computers were working properly and consistent in ‘thi artlcular 31tuat10n the s o oo vy
: '1n1t1a] order placed by Mr. Byron should have been re1ected as WBH Coinierder D B M,

. The Clalmant seeks damages for the price deferentlal n the Yahoo stock whlch occurred -
between Friday afternoon when the short position was taken until Monday afternoon when . .
Mr. Byron liquidated his position at a per share price of $301.00. The Arbitrator does not . .
concur with that position. While Web Street may have a responsibility to the customer to
provide a glitch free order processing system, the customer is under a duty to mitigate his
damages. When Mr. Byron realized an Monday morning that Web Street was not going to
honor the transaction he believed he made on Friday afternoon, Mr. Byron should have
liquidated his position at that time at a price of $297.00 per share. Accordingly, the
Arbitrator feels that Mr. Byron is entitled to recover $22,000.00 plus prejudgment interest of
$4,039.00 through November 30, 2000 and $6.03 per diem thereafter until the award is
formally entered.

Inasmuch as the Claimant has sought and obtained relief under the Florida Securities Act, the
Arbitrator recommends that reasonable attomey’s fees be awarded the Claimant by the
appropriate jurisdiction. The Arbitrator determines that forum fees should be paid equally by
each side.
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FEES

—

Pursuant o the Code, the following fees are assessed:

Filing Fees

NASD Dispute Resolution, Inc. will retain or collect the non-refundable filing fees for each
claim:
Initial claim filing fee = $150.00

Membher Fees

Member fees are assessed to each member firm that is a party in these proceedings or to the
member firm(s) that employed the associated person{s) at the time of the event(s) giving rise
to the dispute. In this matter, the member fiom is a party.

Member surcharge = $600.00
Pre-hearing process fee = $600.00
Hearing process fee = $1,000.00

Adiournment Fees

‘The: Arbltrator dssesses forum fees for ‘gach h&aring:: scssronlcondumed, : heanng sedsmn‘ 1s:ﬁ
amy 'meeting -between the parties and the arbitrator(s); including a:pre- hearmg -conference: mth.:; A L poTi
- the arbitrator(s}; that lasts four: (4) hours orless.::Fees. assoclated w1th thesa proceedmgsm-e* IO ST EL NN TR PRy

One Pre-heanng segsion with a single- arbltrator X $450 00 $450 00 Cen
Pre-hearing conference: May 9, 2000 : 1 session - o
Two Hearing sessions X $450.00 = §900.00

Hearing Date(s): November 28, 2000 2 sessions

Total Forum Fees = $1,350.00

The Arbitrator has assessed $675.00 of the forum fees to Claimant.
The Arbitrator has assessed $675.00 of the forum fees to Respondent.

Administrative Costs |
Administrative costs are expenses incurred due to a request by a party for special services

including, but not limited to, additional copies of arbitrator awards beyond those provided

without charge, copies of audio transcripts, retrieval of documents from archives,

interpreters, and security.

There were no administrative costs incutred during these proceedings.
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Ece Summary

Claimant be and hereby is solely liable for:

Initial Filing Fee = $150.00

Forum Fees = S675.00

Total Fees = $825.00

Less payments = $750.00

Balance Due NASD Dispute Resolution. Inc. = $75.00
Respondent be and hereby is solely liable for:

Member Fees = $2.200.00

Forum Fees = $675.00

Total Fees = $2,875.00

Less pavments = $2,200.00

Ralance Due NASD Dispute Resolution, Inc. = $675.00

All balances are payable ©0 NASD Dispute Resolution, Inc. and are due immediately upon
receipt of the Award hy the parties.

- fgfn

January 4, 2001
Date of Service (For NASD-DR ofﬁce use only)
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Claimant be ad hereby is solely liable for:
Initial Filing Fee = $150.60
Forum Fees = $675.00
Total Feu = }825.00
Loz navments _ _ = 5750.00
Balance Due NASD Dispurs Resolution, Inc. = $75.00
Reapondens be and herehy ig solely liable for:
Member = $2,200.00
Forum Fees ' = §675.00
Total Fees = §2,875.00
Lew oavigenis = 52,200.00
Balance Due NASD Dispute Resolution, Inc. = $675.00

All bulmices are payable 0 NASD Dispute Resolution, Inc. and are due immediately upen
receipt of e Award by the parties.

mmu

David A. Townsend] Exq.




