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NASD Dispute Resolution, Inc.

In the Matter of the Atbitration Between:

Vito Colonna and Debra Colenna,
Claimants

Vs.

Merrill Lynch Pierce Fenner & Smith, Inc., and
Vicenzo Costanzo, and

Adam Walter Schoesler,

Respondenis.

Case Number: 99-65049
Hearing Site: Cleveland, Chio
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Erwin J. Shustak, Esquire, of Shustak, Jalil & Heller, San Diego, California, represented 521 3. 2riusfan, e
Claimants Vito Colonna and Debra Colonna, (“the Colonnas™), hereinafter referred to as  fuirmanis Voo L Moy

“Claimants”.
Dominick F. Evangelista, Esquire, of Bressler, Amery & Ross, Morristown, New Jersey, rommvs oo b
representad Respondents Merrill Lynch Picrce Fenmer & Swmith, Inc. (“Mermill Lynch™), :
Vicenzo Costanzo, (*Costanzo’) and Adam Walter Schoesler (“Schoesler’).

Respondents David Arthur Ruckman (“Ruckman’), Cheryl Ann Bade (“Bade™) and

Selden Kent Martin (“Martin”) were dismissed from the case prior to the hearing, and
were therefore not represented at the hearing.

CASE INFORMATION
The Starement of Claim was filed on or about November 9, 1999,
Claimants both signed the Uniform Submission Agreement on April 16, 1999.

Respondents Merrilt Lynch, Costanzo, Schoesler, Ruckman, Bade and Martin filed their
joint Statement of Answer on or about February 18, 2000.

Ralph M. Cursio, Esquire, for Merrill Lynch, signed the Uniform Submission Agreement
on February 14, 2000.
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Claimants requested the following relief: S Sl el i
Compensatory Damages At least $3,000,000.00 ' v
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Costanzo signed the Uniform Submission Agreement on February 14, 2000. ‘
Schoesler signed the Uniform Submission Agreement on January 10, 2000.
Ruckran signed the Uniform Submission Agreement on February 18, 2000.
Bade signed the Uniform Submission Agreement on January 5, 2000.
Martin signed the Uniform Submission Agreement on January 10, 2000

CASE SUMMARY

Claimants asserted the following against the Respondents: chuming, failure to supervise,
unsuitability, breach of fiduciary duty, negligence and breach of contract. The allegations
Telated to transactions in foreign secutities, option transactions and margin trading.

Unless specifically admitted in their joint Statement of Answer, Respondents Merriil Lynch;, :.
.. Costanzo, Schoesler, Ruckman, Bade and Martin denied all allegations set forth in the fo e
""Statement of Claim and asserted the following affirmative dcfcnses fallure to mitigate > and e

Punitive Damages : . unspecified
Claimants also requested costs and attorneys’ fees.
Respondents Merrill Lynch, Costanzo, Schoesler, Ruckman, Bade and Martin requested

that the Statement of Claim be dismissed in its entirety, and that they be awarded costs
and attorneys® fees.

On or about March 9, 2001, the parties joint]y filed a Stipulation of Dismissal with
Prejudice of all claims asserted against Respondents David Arthur Ruckman, Cheryl Ann
Bade and Selden Kent Martin, and stipulated to the removal of these parties from the case
caption.
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AWARD

After considering the pleadings, the lestimony and evidence presented at the hearing, the
undersigned Pane] finds ir full and final resojution of the issues submitted for
determination as follows:

1. Respondents Merrill Lynch Pierce Fenner & Smith, Inc., Vicenzo
Costanzo and Adam Walter Schoesler are jointly and severaily liable
for, and shall pay to Claimants Vito Colonna and Debra Colonna, the
sum of $450,000.00 {Four Hundred Fifty Thousanad Dollars and No
Cents) as compensatory damages.

2. Respondents Merrill Lynch Pierce Fenner & Smith, Inc., Vicenzo
Costanzo and Adam Walter Schoesler are jointly and severally liable
for the cost of the court reporter that attended and recorded the
arbitration hearing and for the four sets of transcripts provided to the
panel and to NASD Dispute Resolution, Inc. The costs of any other
transcripts shall be bom by the party or parties requesting them.

3. Respondents Merrill Lynch Pierce Fenner & Smith,.Inc;, Vicenzo
Costanzo and Adam Watter Schoesler are jointly angd severally liable
for, and shall pay to Claimants Vito Colonna and Debra Colonna, the
sum of $600.00 (Six Hundred Dollars and No'Cénts) as reimbursément
of the non-refundable filing fee pmd by C]almants 1o NASD stpute .
Rcsolutmn Inc.-. : :

4. Except as otherwise specified herein, each party shall bear its own
costs and attorneys’ fees.

5. Any and all relief not specificaily addressed herein, including punitive

damages, is denied.
FEES
Pursuant to the Code, the following fees are assessed:
Filing Fees
NASD Dispute Resolution, Inc. will retain the non-refundable filing fees for each claim:
Initial claim filing fee =% 600.00
Member Fees

Member fees are assessed to each membes firm that is a party in these proceedings or to
the member firm(s) that employed the associated person(s) at the time of the event(s)
giving rise to the dispute. In this matter, the member firm is a party.
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Member Surcharge = $2,500.00
Pre-hearing Process Fee =8 600.00
Hearing Process Fee = $4,500.00

Adjournment Fees
Claimants - Octaber 38 through November 1, 2000 = $1,200.00

Forum Fees and Assessments

The Panel has the authority to assess forum fees for each hearing session conducted. A
hearing session is any meeting between the parties and the arbitrator(s), including a pre-
hearing conference with the Panel that lasts four (4) bours or less. Fees associated with
these proceedings are:

Two (2) Pre-hearing sessions - single arbitrator x $450 =$ 900.00
Pre-hearing conferences: August 9, 2000 - 1session
June 15, 2001 - 1 smssion .
TWQ[Z) Pre-hearing sessions — Panel X $i ;%00! r }w Sy nhy
. Pre-hearing conferences:  June 12,2000, ... .+ lsession. ... ... .
T ]uly 1‘8'20?]“; R '}81355]0‘11 Tnhyow
R EE 1 5 U LR LIPS TR PRS-k TR B PRSP B N
.. ... . ‘Sixieen (16) Hearing sessions x $1,200 m o
" Hearing Date: July 24,2001~ = 2sessions
July 25, 2001 2 sessioms
July 26, 2001 2 sessions
July 27, 2001 © 2 sessions

September 25, 2001 2 sessions
September 26, 2001 2 sessions
October 15, 2001 2 sessions
October 16, 2001 2 sessions

Total Forum Fees = $22,500.00
The Pane! has assessed the forum fees jointly and severally to Respondents Merrill
Lynch, Costanzo and Schoesler.
EEE SUMMARX
1. Claimants Mr. and Mzs. Colonna are jointly and severzily liable for:
Initial Filing Fee =% 600.00
Adjournment Fee =3 1.200.00
Total Fees =3 1,800.00
Less payments = $_3.000.00
Refund Due from NASD Dispute Resolution, Inc. =$ 1,200.00
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2. Respondent Merrill Lynch Pierce Fenner & Smith, Inc. is solely liable for:

Member Fees - = $_7.600.00
Total Fees =$ 7,600.00
Less payments =3 7.600.00
Balance Due NASD Dispute Resolution, Inc. =% 0.00

3. Respondents Merrill Lynch Pierce Fenver & Smith, Inc., Vicenzo Costanzo and
Adam Walter Schoesler are jointly liable for:

Forum Fees =$22.500.00
Total Fees = $22,500.00
Less pavments =3 0.00
Balance Due NASD Dispute Resolution, Inc. =$22.500.00

All balances are due to NASD Dispute Resolution, Inc.

ARBITRATION PANEL

* Michael L. King, Esq. : - Public, Presiding Chair

Benjamin B. Segel, Esg. & - Public Arbitrator R
"“Howard A: Slater, MBA ~ ~ . R Non-Public Arbitrator =7 H.ve:

Sy ol h

+Congurring Arbitrators’ Sipnatures

N

Mic};gr el L King_ | B ‘ Dacembcrmz[)m TR
Michael L. King, Esq. Signature Date - Corm e
Public Arbitrator, Presiding Chair :

Benjgmin B. Segel Degember 17, 2001
Benjamin B. Segel, Esq. Signature Date
Public Arbitrator

Howard A. Slater December 13, 2001
Howard A. Siater, MBA Signature Daie

Non-Public Arbitrator

December 17, 2001
Date of Service
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2. Responient Merrill Lynch Picrce Fenner & Smith, Ing. is sclely liable for:
Menmber Feeg =$ 7.600.00
Total Fees =$ 7,600.00
Less payments__ =$ 7.60000
Balance Due NASD Dispute Resolution, Inc. =$% 0.00

3. Respondenis Mexrill Lynch Pierce Fepner & Smith, Inc., Vicenzo Castanzo and
Adam Walter Schoesier are jointly liable for:

ForumFess = $22 500.00
Total Fees = $22,500.00
Less paympents =% 000
Balance Dus NASD Dispute Resolution, Inc, = $22,500.00

Al balences are due 1o NASD Dispute Resolution, Inc.

ITRATION PANEL
. Mickael L. King, Esq. .- . Public, Presiding Chair ~ iiichusl . A0
Benjamin B. Segel, Esq. el T T Pyblic Arbitrator Benjar
' Howard A Slater, MBA BT Non—PubHcArburamr | Howerd A
Coucugring Arbltrators® Signatures I © Copourria Arbli
Druddd X ﬁm,i SR | ﬁmw/ By el X
Michael L. King, Esqg. : Signature Date Wiz A
Public Arbitrator, Presiding Chair Dyt i
Benjamin B. Segel, Esq. Signature Dats
Public Arbitrator
Howard A, Slater, MBA Signature Date
Non-Public Arbitrator

Date of Sexrvice
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2. Respondant Maill Lynch Picrce Fenner & Smith, Inc. is solely liable for:
MemberFees s 7
Total Feey =% 760000
Less pavmoents =3 _7.500.00
Bal:mce Due NASD Dispute Resolution, Inc, =% 0.00

3. Respondenty Memilt Lynch Pieros Ferner & Smith, Inc., Vicanzo Costanzo and
Adezn Walter Schoesier are jointy Jiable for:

Fotum Feeg —_— = $22,500,00
Totzd Fees = §22.300.00
L1oss pavinants =3 0,00
Balfsnce Dus NASD Dispute Resolution. Ine. = $22 500,00

Al] balsnces ere due 10 NASD Dispute Resolution, Inc.

ANE.
Micheel L. King, Exq. o mes. . ., Public, Presiding Chair S i s
.. - Benjamin B. Segel, F3q3. -  Public Arbitrator , Clryrna d e 2
~ Howard A Stater. MBA T . .= ... Nom-Public Arbitrator . Howars A Sister, M.
tors’ Sitza B | s arkis
‘Signsture Datz o 1 King, £rg
: atle Ashiyio Fas
4 ?"/ 4 {‘/a/ "
Signanire Date
Howard A, Slater, MBA Signature Date

Non-Public Arbitrator

Dara of Service
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2. ReapnndmumrﬂlLynd!leeRnner&Smth Inc. is sclely leble forz
Membes Fees =3 760000
Total Feos =$ 7,600.00
Lesg navments =$ 7.600.00
Balance Dus NASD Dispme Regolution, Inc. -$ 0.00

3. Respondents Mezril] Lynch Pierce Fenner & Smith, Inc., Vicenzo Costanzo and
Adam Wiher Schoesler are jointly liable for:
Forum Feos

=$22.500.00
Total Fees = $22,500.00
Lass paviments _=§ 000
Balance Due NASD Disputs Regalution, Ine. = $22 500,00
All balances are due to NASD Dispute Resolution, Ing,
. ARBITRATION PANEL
0 Michael L Ring, Esq. oo- Pubiic, nmrmgaw Lo, 0T
.. BeijaminB. Segel, Esq. RO Public Arbitrator L ERTIICEY EEEEe
" HowardA. Slater, .M:BA Y . Non—PublwArhlrﬁlﬂr e i iA Slapter, MEA
‘ : - }f'_‘;:tr{,'jmrﬁgg.i&;‘xiﬁ?}:n{h;?;
icﬁaetl.m Esq o o g Whar Signature Date
Public Arbitrator, Presiding Cheir el T
Benjamin B. Segel, Esq. Signature Date
/2/,3/5r
Signatﬁabﬁe

Non-Pubho Arbm-ator

Date of Service




