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Chiffard % agene:, individually and Jernvamven DECISION IN THE MATTER
un behalt of West Coast Caputal. ! P 1 OF ARBITRATION BETWEEN
' CLIFFORD % AGENER. INDIVIDUALLY
CLAINMANT : AND DERIVATIVEL Y O BEHALF OF WEST
' LOAST CAP'TAL, L P_ANDIJEFFREY |
A ' W iLSON

Yaffeen 7 Whlsan,

RESPONDEN] ' PCN CASE o 993034
1

The pndersigned Arbitrators. naving read and conrideres the laim seominted oy Claimant on August 5
19%9_and the Answer ot Respondents, having considered ali testimon: given on December 20, 2! and 227
1999, ar San Francisco, Calhforua. iasting mne (9) heanny sessions, and. having considered ail papers
sabmmed in ®s mamer. hereny reader the oilowing Dezisicn pursuar: 10 Rule 12.2% a1 of the Ru.es of the
Pacafic Fxchange

O Clarmant: Robert C Friese. Eaq . Carl D Crechon. Esq
Sharisi, Friese & Ginshurg LLP - Sun Francisco

Of Respondents' lra Lee Sorkin, Esq ; Donald E. Corbett. Esg.
Squadron Ellencif. Plesant & Shemfeld — New York

SUMMARYX OF CASE

Claimant, Clifford Wagener is the Limited Partner of West Coast Capital, L P.; a San
Francisca based options trading firm and member of the Pacific Stock Exchange. He seeks to
remedy alleged pross mismanagement of, and withdrawal of capital from. West Coast Capital,
L.P. by its General Panner, Respondent Jeffrey T. Wilson. Respondent Wiison denies all claims
made by Claimant and makes a counterclaim alleging unauthorized withdrawals by Claimant
Wagener.

The purpose of the Partnership. which was formed in November 1995 and began
operations in March 1996, was to utilize the securities, options and commodities markets 1o
make profits from trading. Profits generated by such trading activities were to be allocated by 2
formula in dispute. The percentage allocation of losses is also in dispute.
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This dispute. which s between Exchange members or persons as<ociaizd with an
i:xchange member s arbirabie ander Rule 12.1 100 0f the Exchange Rules  In addizon. Arciz
1 1N entitled Arhitranon. of the Agreement of Limuted Parinerstup of West Coast Capual. L P
nretdes or ail disputes or quesiiuns relanny to the Pannership. or accounts or ransactions. of
Lssouutien. windin@ up or construction. mearing of effect nf' the Agreemen:. or rights or
Laiines o the Partsers. 10 be refemred e e Bachange in aecardunce with s rafues

Clwmass's Paspestine,

Wagener alleges gross mismanegement of the Partnershup by Wilson and secks an
accourting and aissolunon of the Partnership Wagener claims Wilson abused his authority as
General Panner, hreached his fiduciary Juries to Wagener and the Parinership by unauthonsed
withérawais of funds thereby causing West Coast Capital to 1ncur severe trading losses and
threatening the Partnership’s viability 2s an ongoing concemn. By Wilson's refusal to provide
mune o the partnership at a critical ume, Wagcener alleges traders were denied the ability to
trade thereby fercing the Partnership to liguidate positions resuiting 1n losses of approximateis
$3 7 million. Acting on his uswn hehall and denvauvely on behalf of West Coast Capnal.
Wazener claims breach of fiduciary duty. breach of contract. breach of zovenant of good fank
and fair dealin2, imposition of a constructive rust. removal of Wiison as General Partner and
dissolution of the Partnership.

5 ive;

Wilson denies Wagener's allegations asserting both a course of dealings berween the
parues and limired partnership statutes that govemn the respective rights and responsibilities of
the parties. Wilson claims he has the authority as General Partner to distribute profits to himself.

He claims Wagener's trading losses in the Fall of 1998 caused a sudden drop in West Coast
Capital’s equity, not the General Partner's withdrawals. Wilson counterclaims that Wagener
made a series of unauthorized withdrawals totaling $1,260,000 in 1999 from Wagener’s trading
account without Wilson's consent. Wilson claims breach of contract, breach of implied covenant
of good faijth and fair dealing, unjust enrichment and an order severing Wagner's relationship
with West Coast Capital denying him any rights to participate in future profits of the Partnership.

ISSUES FOR RESOLUTION
CLAIMANT: Wagener secks the following findings.

1. That any deficit in West Coast Capital “Group™ Account is the sole responsihility of the
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Ceneral Partner, Seffres Wilson,
1 kal nominee ‘raders shou:d ne permitted on a7 setore Januars 31, 2008) w iguidate or

ranster their accounts 10 a new broser-dealer withoat making any further payvmenes & West
Coast Capital. and

3 aat Widsen is responsible for wiang all necessan steps 1o cover any deficitin the Group
Account e that Wesr Cuast Capita’s ciearng firm will pemut nonunee waders o Lgudae
or sransfer their accounts

RESPONDENT Wikson sesis tne follow:ng Badings:

That Wagener is entitled to only a *%o interest in West (oast Capitud’s NPC casn account.

4

> That withdrawais of profits from trading accouns. including Wagener's personal T—§
irad:ng account were subject to allocations on a sliding scale of profits ranging from 50% w
13%% goini @ the General Panner:

. That Wagener was entitled 10 a maximum 33% interest in Wilson's allocation of profits with
the exception of the T48 account:

4 That Wagener's withdrawal of profits from T48 trading account and his 35% interest in
Wilson's allocation of profits were subject to offset by trading losses suffered in all West
Coast capital trading accounts.

That Wilson was not obligated to zontribute capital to West Coast Capital in addition to his
initial $99,000 capital contribwtion: and

6. That Wagener is not entitled ro damages based on trading losses suffered in trading account
J87. T48 or other trading account in August, September and October 1998.
RELIEF REQUESTED
BY CLAIMANT:

1. That compensatory damages be awarded 10 West Coast Capital as follows:
a. Damages resulting from the forced closing of positions in Banker's Trust for $1.309,838;
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Daimages resulting from the forced closing o7 positions in Bowater in the amouent 0!
S196.831,

¢ Damages resulueg from the fereed clusing 3t posiions in Gannett in the amoewnst oi
§248.225 ane

' Damages resuluny zom the torced closing of positions in Morzan Sianley Dean Witer 0
the arcuni of 3338.873F

2 An accounung of ail rebates or merfides paid to Jelirey Wilson and an order tha: they he
resurned @ West Coast Capital;

3, Anaccourung of the Partnership since inceptien,
4 Mssolution nf the Pantnership;

5. That compensatory damages be awarded to Cliiford Wagener as fuilows'
3. 50°y share of Partnership profits. caleulated on an annuzl hasis for 1996, 1997, 1998 and
1999: with such Partnership profits calculated on a sliding scale of allocated proifits
saaging from 50% to 1U% going 1o the General Panner.

b. Damages resulting from the ferced closing of Wagener's position in British
Petroleum($398.1 88), Linear Technology ($413.813). Tellabs ($634.934); and

c. A one third share of the lease receipts and proceeds from the sale of PCX Seat 129 as
determined by an accounting.

6. That punitive damages be awarded against Wilson in an amount equal to the compensatory
damages sought.

BY RESPONDENT:

1. That Wilson is entitled to an award of $1,536,000 as a result of Wagener's unauthorized

withdrawals of $1,260,000 from his T48 trading account in 1999 and $276.000 withdrawn from the
Parnership’s XPC cash account.
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DECISION

Atter the course of extensne neanngs and considerable dehiberatien the arbitrators have

mude the following determinations based on the evidence and testmory presented.

v THE CL AN

4

-
3.

The purties have demonstrarzd gn irabihin w continue the rading parinership as intend=d by
the Agreement of Limted Partnerstap of 'West Coast Capital, L P made on November 13,
495 berween Jetffrey T Wilson, (reneral Partre:, and Clitiord Wapener, Limiied Partner
t'The statement of Claim seeks dissolution of Partnershig ip 21 and Respondent’s Answer
1o 111 sezke w remove Wagener 2s Limited Parner ¢

Since the 1w parties t the Arbwtration. Jeffres Witson, Generai Partner and Clirford
Waygener, Limited Partner. are the aniy partners to the Parnership Agreement of the Linted
Partnership of West Coast Capital. 1..P and the omiy signatonies 01t the Partnershup shall be
dissolved and a ful! accoununy shall be made. An independent CPA tirm chosen by
(laimant shali make an accounting.

a. The Arbitrators find the following shding scale shall be used to calculatz the percentages
1o be retzined by traders and those allocated 1 General Partner:

$0 - $500,000 50% Trader, 50% General Parmer
£500,000-%$1,000.000 6% Trader, 40% General Partner
$1.000,000-51.500,000 70% Trader, 30%(reneral Partner
$1,500.000-%2,000,000 £0% Trader. 20% General Partner
$2,000,000+ 90% Trader, 10% General Partner

b. As to realized cash profits, a nomince trader with a profitable account shall be entitled 0
withdraw the Trader's percentage from his trading account. The remaining percentage
allocated to the General Partner shall be placed in the Partnership cash account; and

(]

Wagner and Wilson shall sptit 50;50 the percentage trading profits allocated to the
General Partner calculated on an annual basis for the years 1996, 1997, 1998, and 1999.

The arbitrators found Wilson to have acted negligently and in bad faith with regard to
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rund:ng the aecoant for trading purposes. particulardy in bght af Wilson 5 unhm:ted
cuarantee e FOC and refusal te provide funds to the account upun a caonai call  Therstore,
Wilsor shall be fully respons:ibiv for the deficit in the West Const Capitai “Group”™ Aceoun:.
esumated 10 he approvimaieis bemween $1.300.00) and $1,400.:3)0. as Sollows

.=‘

'\ ilsor shall make 2xpedient payement of the delicst in the Grroep Account o that W
Coast Capiial nomange traders will be permiited o liquidate, or transter their aczounts o
a new prokez-dealer within 3 Javs upon Jate of the award: and

h  Wilson shail not i any way ipipede nor present noonmnes radens from liguidating or
wransferning thelr uccounis.

The Arbitrators Jo not award compensaton damages to West Coast Capual resuiting from
the forced clozing of posiiiuns in Bankers Trust. Bowater, Gannett or Morgan Stanles Dear
Winer,

The Arbitrators do not require rebates and overrides received by Wilson from the ciearing
firms 10 be returned e West Coast Capital

‘The Arbitrators do not award compensatory damages 1o Cliford Wagener for damages
resulting in forced closing of Wagener's position in British Petroleum. Linear Technology
and Tellabs.

The Arbitrators do not award a one third share of the lease receipts and proceeds from the
sale of PCX Seat 129 10 the Parinership.

The Arbitrators do not to award punitive damages.

Respondent shall reimburse Claimant’s filing fee and hearing session deposit in the total
amount of 51,300.

Respondent Jeffrey T. Wilson is assessed forum fees for 9 hearing sessions and for 1 pre-
hearing conference held on November 19, 1999. Accordingly. Jeffrey T. Wilson shall remit

to the Pacific Exchange the total amount of §9,308-!

11. The parties shall bear their own other costs of arbitration, including any and all member

1 Forum fees are assessed at the rate of $1,00K) per hesring sessioe. A pre-hearing conference fee m the amount of $300:s
assessed Jor the pre-heaning conterence Yeid on November 19, [999.
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the Arhitszors do pot find Wagener's 728 mrading accoun? e e supest e oite’ Ty traging

wrsees o other maders

2 ihe Arbriratars do rot find that Wagener ~ withdrawalz off 37,200,000 rrom hee 1-48 trading
secuent from Fedruars through October 1999 were subject o the (erera, Parine: & consent
Therefure. the arbitraters do not find these withdrawals to he unactherizes

The Arbitrators find that a net withdrawai of $276,000 by Wagener irom the Parinersnip cash
account {which represents the net balance f $3,000.000 withdrawn and repay ments of
$S00.000 and $224.0013) must be repaid 1o the Pannership

Sl D’gﬁgc_;

e 5 b 5%
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