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SECURITIES AND EXCHANGE COMMlSS:ON 

WASHl~~l ON. O.C. 20::"49 

DIVIS10N OF 
M:..r.KET nECl:'~ATION 

Mr. G.a. Casillo 
John ;.,u~1: & Co. 
(, 1 E::.· oaa.; ay 
N~w Y;..")r ; ~, 1-Je·.: Yorl:: 10006 

De~r Nr. C~sillo: 

This is in response to your letter of March 18, 19&0, to 
i .. lr. l~ntJiony Lucarelli cf 7hc r;.:w ~c.;i:;~ St.:-ck r:xc~an~!e (l':\'SE) on 
!.Jc!:e.1£ of John iiuir & Co. ( ";iu:'.r") •.;;:nc~: <):..i.e2uio!1s a NYSE 
inter~reLation ~f subparagra?hs {b)Cl) and (b)(2) of Rule 
l~c3-3 (17 CFR ~40.15c3-3). 

I uncle1·:.;tclnd tbe pertinenr; facts ~J) :::e c:.1.s follows: i·Lih: 
ir? 1:.:.1::L:.s c.ieli-;."e;ri~.s of s~~t!-:.:ities \'/l!:: c r2: .::. ti:"lg deficiei~cie::; 
d~rin~ th~ d~y in the quanticy cf ~ertain is$~es of oecu~ities 
r.;•,Jl:i::c5 to J;e: in fts ~10;.;!.:;<:~;::ic;·1 n:. cr,r.tl."ol i::::.ther than 
C': L.ov·~··,.:.,: : ,ecm:~ti(:s fron b?:n.:~ lG::n on the s::lmi::; c!a~1. Tl~e firi.1 
W\.$ ,,•,:ii t.:i.119 un~ i J. its co;:1p: : ~er sy~ ~ ::n cu.lcul"a te~ 'the cun~ent 
'E-i~c€'!:.~s d i:: iicit status aad t; ; ~n c.•:te.d to 'CC~C\7 E: ciny a~fj_cit 
~ositio:~. In response to Jiscu2sicns with stdf t ~e~~ers of 
t:1e r~··:t;1;, t'!Uir ch~nr;ed its ,::.}:oc-=dures so that ;:;i:curities are 
bei~g r0ffi0V&J from b~nk loan an ~h~ s~~e day as delivery. 
:·~Ldr Clo<::; not b1~li0ve:, bo\,'\.!1Jer, thct chis is re<1uh.·ea. 

?ara~~apb {b} (1) provi~ea: 

ii;. broker or dt"'aler shall pror.:ptly obtain and 
shall tli~rc-af ter m.:.intai.n th€· physical 
po~~~~sion or control of all f ~lly-paid 
s~'~ nci ties :.rnd exc8ss F.:~n~ ;Jin ·:;~;1 ~ uri ties 
Cdrried by a broker -:>r deal.er f~:;: tbc 
.:.ccuLrnt of ~ustomers. '' 

You conc·2dr.: thc.<t if tbi:.; p<:ir..:::ci_· .. 2h stood on its m.rn, t~1C"": 
; .J"!~1i ~ i~. ·;; r.:-rr ... rt:t.::,ti.01·! \:culd i.it.: corl'.c-c:t. You rel:' hm .. •cv..:1· ll ;:; on 
!J 2 ~:· ~~ ~-; .: ;_ j) h ( h ) : 2 ) \·l ! ~ i 1: l J s t u ~: ~: s : 

r ''ft... t.rokcr or dealer ::;l~a.1. l nc't !; ::. :J<!.:.r.~; d t') be: 
L1 ;iolc.i~iv:! (,f tlit::: !:.1:1 .>-.1:.'..:-:;~ .-." ..;-; ::..f i>.:..;:· ,,i_:;.: r.::·r: 

(, ' . ' ' • ) ·r·,-, l :·•-· .1 "I ' ·1 , · 11'''" l• ('<'"' 1 7""~ .-., r .c· . 'i r Ji• r ; L• 
' .. .. , \ J.. •• '"" '-_. \ t.J.. ' ' ... l ":J .l. ,. - -..J "' - !.. , .,,, •• ._ • • - • ' \.· 

,:_-,ritr,_.) of CLt: .. :. tC1rl(~rs 1 :- ·. : ". c:-:1rt. ! i.·~· · . l!:, · .: ~1);..· jy as 
t.J. '.~ Cf::Sl! .t l.. o~ dOl'."l.1cil l;:_j ~ : i118Sf.) '· · ~ · ·: J:c.:t..i...:'n " , 
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te1npo1:-ary lags occnr between .the t:ime when a 
security is i6qui~~~ to be in the possession 
or control of the broker or dealer and the. 
til:.c that it is placl:'<.; in his ~)llysical 
poEs~ssion or under his control, provided 
that the broker ·or dec.ili?r takes tir::ely steps 
i1:1 good faith to establir;h pro1;Qt ~bysical 
posncssion or control." 

You contend tl!<'~t you arc taking t i_1::ely steps as required 
by (b) (2) to establish prompt physical possession or control. 
You are removing securities from bank loan the same day a 
deficit appear on your excess deficit listing. You cannot do 
ti1i.s on the same d<J.~' the securitif:'s are deliv~red because it 
is physic~lly impo~sible to post all ~averaents of secu~ities 
to your excess deficit listing each day in order to esta~lish 
whicn securities at the close of business will be in deficit. 
?bis 11 ter'. pocary lug" (one day), you cl air:~, occul'."s solely as 
the result of nor~~l busines~ oper~tion~. You point out that 
paragr~ph (d)(l) of the Rule per~its a broker or dealer the 
next buniness day following t~e deterraination of a 6ef iciency 
to issue instructions fer the rel~ase of a bank lien and two 
business days follo~ing the issua~ce to obtain physical 
possession or control of-the securities. 

The Cor~ission in Securities Exchange Act Release No. 
34-9922 (January 2, 1973) released the Division of Market 
Regulation's interpretation that: 

"the rule is interpreted to prohibit any delivery • 
of securities th~t would create or increase a def icicncy 
in the quantity of securities by class and issuer 
required to be in possession or control of a broker or 
dealer." 

That interpretation reiterates the Rul~'s strictures on 
possession and control of customers' securities, and makes 
clear that no deficiency can be deliberately created by 
delivery out of secu~ities. .!/ 

.!/ Th~ Rule per~it8 ~arne day receipt and deli~ery 
( turn.:tr.')und) of a secui·i ty \lid ch is rr..•ceived as a result 
of the i:..::t th:r1•.:nt uf a tri.11.s<.tction (sam~ day receipt and 

(co•1tinu.:.tion of f00Lnote c..n ne:-:t pa<Je) 

• 
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Paragraph (b)(2) whs not des~gnecl to countenance tha 
creation of a deficit, by the ~elivery out of securities 
required fer possession or cont.col, a~~ you have argued. That 
paragraph •:as designed to 1i1o<'l:l.:~r the .requirements of paragraph 
(b) (1) only to the extent th.:::t a broke!: or dealer would not be 
deemed to be in violation of the possession or control 
reguirenents immediately upon the daily determination required 
by paragt·eiph (d) of the Rule ... ·bcn a clcficit Jid not arise from 
the deliberate action of the b~okcr or dealer. For exampl~, a 
customer rnay have paid for securities the preceding day which 
the br~:er or dealer has failed to receive from another broker 
or c'Jealc::;r. 

Accordingly, it is the view of the Division that the 
NYSE was co:crect in its interpretation that Muir may not 
deliver securities that would cr~ate or increase a deficiency 
in the quantity of securities by class and issu~r required to 
be in its possession or contcol. 

Yours very truly, 

... , ·'. ( , -: - : 7 / ~. ;.· 
. '1 . , I · · // • ~ I r1 . 
:1; 1 '-l:.u.....•. l//l . .:.u'-(,.,i.,.vt· £.1 

Michael A. Macchiaroli 
Branch Chief 

(continuation of footnote from previous page) 

red~livery docs not include s~curities received as a 
recall from bank or stocJ;. loan, froia safekeeping or from 
any control location), ev~n if such ~ecurity of such 
cl~ss and issuer are requir~d for possession or control, 

~ pr0vided thi:lt such turnaround c.Joe.:s not create or increase 
\~ Cle[ ic ieucy. 
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