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Dear Ms. Asquith and Mr. Smith:

The Securities Industry and Financial Markets Aggon (“SIFMA”)
appreciates the opportunity to comment on the Riahnindustry Regulatory
Authority’s (“FINRA’s”) Regulatory Notice 14-52 andhe Municipal Securities
Rulemaking Board’'s (“MSRB’s”) Regulatory Notice 2B20 (together the “Matched
Trade Proposals” or the “Proposals”). SIFMA stigngupports efforts to enhance
bond market price transparency in a carefully catdxd manner that strikes the right
balance in pursuing desired goals while minimiziogintended consequences.
However, because the enormous costs and burdepsiaied with the Proposals
would significantly outweigh the purported benefi8FMA urges that the Proposals
be withdrawn in favor of an approach that encowsagereased usage of the extensive
pricing data already available on the existing €r&kporting and Compliance Engine
(“TRACE") and Electronic Municipal Market AccesHMMA”) systems.

! SIFMA brings together the shared interests ofdneitts of securities firms, banks and

asset managers. SIFMA’s mission is to support rangt financial industry, investor
opportunity, capital formation, job creation anc®eemic growth, while building trust and
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is the U.S. regional member of the Global Finanddrkets Association. For more
information, visit www.sifma.org.

New York | Washington
120 Broadway, 35th Floor | New York, NY 10271-0080 | P: 212.313.1200 | F:212.313.1301

www.sifma.org



Ms. Marcia E. Asquith Mr. Ronald W. Smith
Financial Industry Regulatory Authority Municipa¢&urities Rulemaking Board
Page 2 of 45

INTRODUCTION AND SUMMARY

The Matched Trade Proposals seek to enhanceifixethe price transparency
by putting more information into the hands of retmivestors in fixed income
securities. SIFMA fully embraces this objectivenfortunately, the Proposals fail to
leverage the very tools that have led to unprededemprovement in fixed income
price transparency: the price dissemination systemerated by FINRA and the
MSRB. As the SEC predicted at the time of theivaelepment, the TRACE and
EMMA systems currently “provide better market infation to investors on a timely
basis (e.g., before the transaction)” than apprescthat “focus[] on only one portion
of the market,” i.e., riskless principal transanso The Proposals’ reliance on
confirmation disclosure concepts is misplaced. FAN\and the MSRB should instead
focus on increasing usage of the abundance of mad&a made available through
TRACE and EMMA. The Matched Trade Proposals wquitaide inferior disclosure,
to fewer investors, while imposing unjustified cand burdens than alternatives that
increase TRACE and EMMA usage. Moreover, the Psafsofail to adopt a uniform
approach and terminology, inviting additional cosied burdens if they are
administered differently.

SIFMA’s views on the Matched Trade Proposals amemsarized as follows:

» SIFMA believes that the Matched Trade Proposals alib be withdrawn and
replaced with disclosures that encourage increasexhge of bond pricing data
and investor tools already on the TRACE and EMMAagfiorms. SIFMA urges
FINRA and the MSRB to withdraw the Matched Tradegdesals in favor of an
approach that furthers the shared objective ofemsing fixed income price
transparency by increasing investor usage andnogimn TRACE and EMMA.
Specifically, SIFMA supports adding additional diosure for retail customers on
confirmation backers for TRACE and EMMA transacsqgoroviding explanatory
information about the availability of comparativeJSIP-specific transaction data —
together with pointers or hyperlinks to the relaveiNRA and MSRB webpages.
SIFMA supports making periodic disclosure about dkailability of pricing data
and public user accounts through TRACE and EMMAannection with account
opening and customer statements. SIFMA also stpppeater opportunities for
direct access to TRACE and EMMA by retail custom#nough their online
brokerage account platforms, as well as retail store education efforts more
generally. In short, FINRA and the MSRB shouldrpote TRACE and EMMA as
the solution for increased transparency, usingotieer of the internet to reach the
ever-increasing portion of retail investors whoyreln it on a daily basis for
communications and commerce of every sort.

The confirmation disclosure obligation set forthilne Proposals has a storied past.
Some form of it has been entertained and rejectethé® SEC on at least four
occasions since 1978. On each occasion, the isigmif costs, burdens, and
expenses it would have imposed were determinedit@dst-benefit assessments,
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leading the SEC to pursue less costly (and moex®fk) alternatives. (Part .A.)
The alternatives that were pursued — the currelPAdR and EMMA platforms
operated by FINRA and the MSRB - have dramaticatlyproved price
transparency for the bond markets and continueatve. They were funded, and
continue to be funded, by tens of millions of ddlan transaction fees every year
and are resourced on an ongoing basis by the bealérdcommunity. (Part 1.B.)
Since 1994, FINRA, the MSRB, and the SEC have eodorghese platforms as the
primary vehicles for enhancing bond market priegmsparency. (Part I.C.) At a
time when internet usage by American investorg enaall-time high, with mobile
internet access ubiquitous, the Proposals are ttafghge backward-looking, more
costly, and inferior to existing forms of post-teatdransparency. Rather than
denigrate and circumvent their utilities, FINRA attte MSRB should explore
ways to increase their everyday use by invest{?art 1.D.)

* SIFMA objects to the Matched Trade Proposals beocaubey risk confusing
retail investors, present unworkable challenges application, and threaten
burdensome operational challenges that would dwarly claimed benefits The
Proposals would mandate new disclosure that woeldnberently confusing to
retail investors. They would introduce the conaafpa “reference transaction” — a
term that is without meaning to retail customerdarm or substance and is not
readily determinable. Customers would understaydaistake the disclosure for
a bond’s prevailing market price and the correspundnark-up — terms that do
have meaning to them. The disclosure would do ingtho advance investor
understanding of the market activity in their bonudsre generally and — by
artificially matching unrelated trades occurringtgugially hours apart — actually
threatens to mislead investors about the qualigxetution.

The many problems confronting the Proposals le&M3l to conclude that the
Proposals are unworkable as constructed:

o Investors will be misled as to dealer compensatibimne Proposals present a
substantial risk of confusing the very group ohileinvestors that the new
disclosure was intended to help. Neither the matof the proposed
reference price nor its occasional appearance wuaelichpable of summary
description. The price differential disclosure Wbhe confused with dealer
compensation. But when intervening developmenisea bond’s price to
move on an intraday basis, or when the “matchedtigs are entirely
unrelated (as described below), the figure reflentrket movement or
merely the happenstance of a separately-negotiatesaction. (Part 11.A.)

o Investors will be misled by negative price diffetiats. The Proposals do
not address the potential for confusion when theepdifferential would be
a negative figure, or even whether a negative @quught to be disclosed.
(Part 11.B.)
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o Trading by separate desks and affiliates is notsgmmed by the Proposals.
The Proposals do not seem to contemplate thatrdeaistitutional, retalil,
and proprietary trading desks may operate indepelylewhether by
formal separation or simply as separate businessesplicating whether
and how transactions would or should be matchedsacthese desks.
Certain dealers operate these different bond tgadperations as separate
legal entities, using different execution and ceae platforms, calling into
guestion the feasibility of design and implemewiati (Part 11.C.)

o0 The Proposals conflict with rules governing newueslisclosures. The
Proposals threaten confusion in the market for isswes of debt securities
by potentially introducing disclosure that wouldnicct with FINRA and
MSRB mandated underwriting compensation and feelatisres. (Part
11.D.)

o The Proposals ignore size as a pricing consideratioUnlike other
proposals addressing fixed income pricing, the &safs ignore the
potential differences in pricing between retail amtstitutional-sized
transactions. (Part II.E.)

o The Proposals are overbroad and would apply teesradth institutional
and other sophisticated investors. Although thepBsals profess an
objective to limit the proposed disclosure to Hetaistomers, the threshold
used for this obligation is too high and overbrdmtause it will include
many trades with institutional and other sophisédanvestors. (Part II.F.)

0 The Proposals present enormous operational chalkengrhe Proposals
present potentially insurmountable operational lehgles, in large part
because they ignore the complexity created by avatated matching
mechanism and are not limited in application in $aene manner as prior
SEC proposals. Even so limited, the challengescasts associated with
the Proposals would be enormous. (Part 11.G.)

SIFMA believes that — if FINRA and the MSRB were toequire a new
confirmation disclosure obligation with specific pre references — a number of
critical changes must be made to minimize the riskinvestor confusion and to
mitigate the unnecessary implementation challengeSIFMA does not believe
that the approach taken by the Proposals is adeismbworkable, and further
believes that retail investors would be better edroy greater use and reliance on
pricing data currently available free of chargeTé®ACE and EMMA. But if some
form of the Proposals does proceed, it should bezroarefully tailored to avoid
investor confusion by limiting the confirmation dissure to riskless principal
transactions involving retail customers. Additibm#arifying changes are also
needed to mitigate the excessive burdens and esstciated with the current
formulation. Necessary changes include:
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o

The FINRA and MSRB Proposals must be uniform iniglesand
terminology. Despite an effort to be uniform, tReposals use different
terms, phrases, and structure. In the contexh®fRroposals, there is no
policy justification for having divergent approasheor terminology.
Unnecessary differences in formulation invite uaended costs and burdens
if (and all too often as) they are administerededéntly. (Part III.A.)

Any retail confirmation disclosure with specificige references should
apply solely to trades in which no market risk ctis to the dealer
effecting the transaction (“riskless principal taantions”). Any retail
confirmation disclosure obligation with specificiqggr references should
apply only to riskless principal transactions to@iavinvestor confusion and
to ensure greater consistency with current obligati for equity
transactions. While still very much a distant ‘&ed best” alternative to
steering investors to the breadth of pricing infation available on
TRACE and EMMA and one that would still impose mafiyhe high costs
and burdens of the Proposals — such an approackd vbeumuch more
aligned with the stated objective of the Proposalprovide information
about dealer compensation. (Part II.B.)

Riskless principal transactions should be clagsifising the established
definition. Any new confirmation disclosure witpexific price references
should use established and clear terms, capalienaise explanation and
easily understood by investors and dealers aljRaurt I11.B)

Any confirmation disclosure obligation with specifiprice references
should be better tailored to retail trades and stoms by using defined
terms to exclude institutional and other sophistidainvestors and more
appropriate quantity thresholds. The *“qualifyinge$ for transactions
ought to be set at $99,999 face amount or lessvtmdathe many
institutional transactions that involve face ameumif $100,000. In
addition, consistent with the stated policy objeesi of the Proposals, any
new disclosure obligation with specific price refieces ought not to apply
to institutional or other sophisticated customess defined by existing
FINRA Rule 4512(c) and MSRB Rule G-8(a)(xi) (defigi “institutional
account”), as well as Investment Company Act Sacf()(51) (defining
“qualified purchaser”). (Part 11l.C.)

Trading activity by separate trading desks andligi#is should not be
matched. Should a confirmation disclosure oblayatwith specific price
references not be limited to riskless principahsactions, any matching
methodology should apply only to those trades etegCloy a member’s
retail desk. (Partlll.D.)

Less burdensome price reference disclosures shioeilldillowed. For
dealers that utilize standard mark-up or sales itcredhedules, any
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confirmation disclosure obligation with specifiaqae references should be
satisfied through disclosure of the schedule orgecified compensation
figure. (Part lll.E.)

o Any new confirmation requirement should not requiomfirmations to be
canceled and corrected due solely to a changeeimeterence transaction
price. (Part lll.F.)

SIFMA objects to the inadequacy of the cost-benedibalyses undertaken by
FINRA and the MSRB. Nothing in the Proposals suggests that FINRAher t
MSRB has even begun to compile a record — as mdjuinder federal law and
their own policies — that would either permit afonrmed analysis of the costs and
benefits presented by the Proposals or allow amoapjate review by the SEC.
Nor do the Proposals even purport to comply wittlefal laws governing new
recordkeeping requirements or burdens on smallinbases. (Part IV.A.) There
has been no apparent consideration — quantifiedh@rwise — of other alternatives
including making better use of TRACE or EMMA to amle some or all of the
regulatory objective. Given longstanding policy uee these platforms as the
primary mechanism for enhancements to bond mamegisparency, the costs
associated with their development and maintenaneest nbe considered in
connection with the Proposals. The Proposalddairovide sufficient justification
for a departure from previous conclusions to inveghese platforms rather than
pursue costly additional disclosure obligationd?ar( 1V.B.) Finally, based on
assessments SIFMA has gathered on its own, theemspitation costs would be
enormous and simply cannot be justified on the sbasfi the aspirational,
speculative benefits described in the Proposétsrt(V.C.)

DISCUSSION

FINRA AND THE MSRB SHOULD CONTINUE TO EMBRACE AND
ENHANCE TRACE, EMMA, AND OTHER REAL TIME ELECTRONIC

TRANSPARENCY INITIATIVES, RATHER THAN IMPOSE NEW
(AND LESS EFFECTIVE) PRICE REFERENCE CONFIRMATION
DISCLOSURE OBLIGATIONS.

A. The SEC, FINRA, and the MSRB Have Repeatedly Foundhat
Confirmation Disclosure of the Sort Currently Proposed Is More
Costly and Inferior to Alternative Forms of Post-Trade
Transparency.

The SEC - citing concerns based on cost-benefitysem — previously

considered and rejected similar confirmation prepon no less than four prior
occasions. Ultimately, the SEC endorsed the dewedmt of electronic transparency
platforms such as TRACE and EMMA over confirmatdiaclosure, finding that the
price dissemination platforms would provide supeaad more meaningful investor
benefits.
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The first SEC proposal to require disclosure of kngrs on riskless principal
transactions in municipal and corporate debt stesriwas deferred in large part
because of concerns that the costs would outwedigh bienefit, especially as to
municipal bond investments. In particular, the MSRB urged the Commission to
consider whether such disclosure requirement wasssary in view of a proposed
MSRB confirmation rulé. Deferring to the MSRB, the Commission ultimately
withdrew its proposal with respect to transactionsiunicipal securities.

The second SEC proposal to require disclosure ofk4mas on riskless
principal transactions in municipal and corporaébtdsecurities was again deferred
based on the policy views of the MSRBCiting the MSRB’s conclusion that “the
imposition of a requirement to disclose remuneratino principal transactions in
municipal securities is unnecessary and inapprtgptithe Commission decided to re-
propose the requirement to gather additional pubboament from bond market
investors and participants.

The third SEC proposélwhich was singularly focused on the disclosure of
mark-ups on riskless principal transactions in s withdrawn after commenters
— including the MSRB - stated their view that ififéd to take into account the
substantial differences between the markets fort detdl equity securities” and
“imposed an unreasonable burden on small brokdede The withdrawal notice
stated the SEC’s conclusion that the proposal wowldachieve its purpose “at an
acceptable cost and that there are alternative wayshieving the same goal with
fewer adverse side effect$.”

Most recently, in 1994, the SEC again consideradl r@ected confirmation
disclosure of mark-ups on riskless principal tratisas in corporate and municipal
bonds’ Once again, the SEC concluded that price trapspgrinitiatives underway

2 Securities Confirmations, Exchange Act Rel. NB806, 41 Fed. Reg. 41,432 (Sept.
22, 1976) (proposing release).

3 Securities Confirmations, Exchange Act Rel. N8ba8, 42 Fed. Reg. 25,318, 25,319
(May 17, 1977) (adopting release).

4 Securities Confirmations, Exchange Act Rel. N86d1, 42 Fed. Reg. 33,348 (June
30, 1977) (proposing release).

5 Securities Confirmations, Exchange Act Rel. Na219, 43 Fed. Reg. 47,499, 47,500
(Oct. 16, 1978) (final rule; rule; rule rescissigguoting MSRB letter of Feb. 10, 1978).

6 Securities Confirmations, Exchange Act Rel. Ne220, 43 Fed. Reg. 47,538 (Oct. 16,
1978) (proposing release).

! Securities Confirmations, Exchange Act Rel. N8R&87, 47 Fed. Reg. 37,919, 37,920
(Aug. 27, 1982) (withdrawing release).

8 Id.

o Confirmation of Transactions, Exchange Act Reb. 83743, 59 Fed. Reg. 12,767

(Mar. 17, 1994).
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by FINRA and the MSRB - specifically referencing thredecessor to TRACE and a
“developmental” version of EMMA — promised “more amengful benefits to investors
in the long-term” about a larger portion of the kerthan the proposed confirmation
disclosure™®

The SEC's decision to withdraw the proposal wadieitly conditioned on the
development by FINRA and the MSRB, with the suppdrthe dealer community, of
platforms that would provide greater price transpay for retail investors. The SEC
viewed these price transparency platforms as a@hatiore effective alternative to
confirmation disclosure. In reaching this deteration, the Commission concluded
that the proposed price information systems woutw/ipe superior investor benefits
than the proposed mark-up disclosure:

The Commission has deferred adoption of the riskles
principal mark-up disclosure proposal in order to
ascertain whether the proposed price information
systems can provide more meaningful benefits to
investors in the long-term and to assess the psegoé
the industry in developing the proposed systemsceP
transparency, if fully developed, will provide leatt
market information to investors on a timely baggy(,
before the transaction). . .. The proposed nugrk-
disclosure, on the other hand, would have provictest
information to investors only in riskless principal
transactions and would not have applied to other
principal transactions, the majority of transacsion the
debt market. Price transparency, if fully devebhpe
meets investors’ need for information without faogs

on only one portion of the market . . . . The Cassion
recognizes that these benefits depend on the sound
design and successful implementation of transpgrenc
proposals. . . . In the absence of progress on
transparency, the Commission will revisit its resd
principal proposat!

The Commission’s policy choice was clear and infedm electronic post-trade price
dissemination would bring “more meaningful benefitssinvestors” than piecemeal
mark-up disclosure on riskless principal transaxstio This choice — made at a time
when the internet was in its infancy — recognizbdt tthe utility of confirmation
disclosure must be assessed against the altermatnagle possible by electronic
transparency platforms.

10 Confirmation of Transactions, Exchange Act Reb. 184962, 59 Fed. Reg. 59,612,
59,616 (Nov. 17, 1994).

1 Id.
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Since the last consideration of some variant of ¢tlherent confirmation
proposal in 1994, there have been tremendous -edh@eeviously unimaginable —
improvements in post-trade price transparency,ading with the explosive growth in
internet access over the last two decades. Curaent contemplated pricing
transparency in TRACE and EMMA makes pricing infatran available to retail bond
investors far more meaningful than anything undersaeration in the confirmation
disclosure proposals, all at the click of a mousswaipe of a finger. Until now, at no
point since 1994 — in spite of several dozen ruléngs addressing transaction
reporting and dissemination and twenty years oflipied priorities — has the SEC
expressed dissatisfaction with the transparencgra@dtli by TRACE and EMMA.
Similarly, FINRA and the MSRB have never before sjimmed the utility of TRACE
and EMMA, despite statements in the Proposals munesy retail bond investors’
usage and knowledge of these systems. As discussBdrt I.D, enhancing retail
investors’ use of TRACE and EMMA would result inegter post-trade price
transparency at significantly lower cost than thep@sals.

B. The Policy Choice Made by the SEC, FINRA, and the 8RB To
Fund and Construct Internet-Based Transparency Pldbrms To
Reduce Informational Disparity Was Sound, Is Workirg Well, and
Should Be Embraced.

Since 1994, FINRA and the MSRB have dramaticaltyeased the information
available to retail investors and the market gdheadout the prices of municipal and
corporate bond transactions. The progress has fgestantial. Over the course of
two decades, retail bond investors have gainedegegented access on a near-real
time basis to prices of secondary transaction®iparate and municipal bonds across
nearly every product class — far exceeding the SEQpectation. The development
and efficacy of these transparency platforms arecty relevant to whether — as
proposed — a transaction confirmation approactrite pransparency is warranted. As
the MSRB itself acknowledged:

Significant advances in the fixed income marketgeha
helped to improve price transparency since the SEC’
rulemaking efforts. Indeed, the SEC deferred
consideration of its 1994 markup disclosure proposa
due, in large part, to the planned developmentsiiesns
that would make publicly available pricing inforrat

for municipal transactions.

Indeed, the SEC’s 2012 Report on the Municipal Bees Market (“SEC Municipal
Report”) also observed that “there have been saamf improvements in recent years
in the area of post-trade transparency,” and tiipahsaction data can be accessed by
the public free-of-charge through MSRB’s EMMA webst® FINRA's TRACE

12 MSRB Regulatory Notice at 5.

13 U.S. Securities and Exchange Commission, Repoth® Municipal Securities Market
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platform also “now provides investors with acceesbbnd transaction and price
information free of charge and on a near real-tbasis for a significant portion of
U.S. corporate bond market activity/.”

Consistent with the explosion of electronic accesxle available with the
internet, retail bond investors today have acaesstincreasing amount of information
at no cost to them at speeds and in ways unimaginabl1994. Rapid growth in
internet access and penetration over the past tecadks has paralleled the
development and continued enhancement of TRACEEMMA. In 1995, shortly
after the SEC endorsed the development of pricanmdtion systems, only 14 percent
of American adults used the internet; by 2014, thamber had increased to 87
percent® The SEC recognized the transformative power efititernet more than 15
years ago, noting in a 1999 report that online-brage had caused “one of the biggest
shifts in individual investors’ relationships witheir brokers since the invention of the
telephone,” and that “[f]or the first time everyéstors can — from the comfort of their
own homes — access a wealth of financial infornrmbo the same terms as market
professionals, including breaking news developmants market data® Five years
ago, an SEC survey found that 56 percent of investly on the internet in making
investment decisionS. Inconceivable in 1994, today any retail investdth an
internet connection has free access to informatlmyut corporate and municipal bond
transaction prices that was previously unavailabkn to professionals and regulators.

Today’'s TRACE and EMMA platforms are the result mbre than twenty
years of continued and incremental enhancementoroorate and municipal bond
transaction reporting systems. The Fixed Incomarigy System (FIPS), the precursor

(July 31, 2012) at 117 (“Data is searchable on EMBIAI includes: trade date and time;
security description and CUSIP number; maturityegdatiterest rate; price; yield; trade amount;
trade type (i.e., customer bought, customer saldihterdealer); and credit rating by S&P and
Fitch, if available.”) [hereinafter SEC MunicipakRort].

14 Commissioner Daniel M. Gallagher, Remarks at Mipal Securities Rulemaking

Board’s 1st Annual Municipal Securities Regulatannit, Washington, DC (May 29, 2014).
See alsoCommissioner Michael S. Piwowar, Remarks at thd42®Aunicipal Finance
Conference presented by The Bond Buyer and Bratakeisiational Business School, Boston,
Massachusetts (Aug. 1, 2014) (noting that, “[ijcenet years . . . strides have been made to
increase post-trade transparency for municipal rit@si through [EMMA],” which “now
provides a wealth of historical pricing informationthe municipal securities market in an easy
to access format.”).

15 Pew Research Internet Project, Internet Use OveiTime,

http:/www.pewinternet.org/data-trend/internet-irsefnet-use-over-time/ (last visited Dec.
14, 2014).

16 U.S. Securities and Exchange Commission, Onlinek&age: Keeping Apace of

Cyberspace (Nov. 199%vyailable athttp://www.sec.gov/pdf/icybrtrnd.pdf.

1 Investment Company Act. Rel. No. 28584, 74 Fezj.R,546, 4,560 n. 195 (Jan. 26,
2009).
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to TRACE, began operation in 1994 and required ntemp transactions in certain
high-yield bonds. FINRA launched TRACE in 2002 thsseminate pricing

information across the broader corporate bond nharkBPublic dissemination of

transaction information was expanded in phase#idw &INRA to study the impact of

transparency on liquidity. Today, transactionsoasran expanding range of eligible
securities generally must be reported to TRACE witlifteen minutes; this

information, in turn, is disseminated immediatelyr fthose securities subject to
disseminatiort®

With respect to the municipal securities markete ttMSRB began
disseminating transaction price information throtigé Transaction Reporting System
(TRS) subscription service in 1995.Following a series of scheduled improvements,
TRS was replaced in 2005 by the Real-time Transad®eporting System (RTRS),
which disseminated transaction price informatiom foost trades in municipal
securities through an automated, real-time f8e@he launch of the EMMA website in
2008 “put timely market information directly at tfiegertips of retail investors” for
free?> The MSRB has continually sought to improve antiaeme EMMA, most
recently through the launch of a new “price disegueol” that permits investors “to
more easily find and compare trade prices of mpaicisecurities with similar
characteristics??

The resources devoted to make the TRACE and EMMAfgrims robust and
widely available have been substantial. Accordinghe benefits to retail bond
investors gained from transparency enhancements hame at a significant cost.
Launched in 2002, TRACE expenses exceeded $12omilir the first twelve months
of operatior’®> By 2013, FINRA was expending nearly all of the8$iillion it
collected in relevant fees to support the TRACEfpten>* From 2009 to 2014, the
MSRB spent more than $76 million on market inforimatransparency programs and
operations, including its real-time transactionoming service available on EMMZ.

In addition to supporting these transparency ptatsthrough transaction fees,
member firms have had to build out and implemestesys necessary to populate data

18 FINRA, TRACE Fact Book 2013, at 4.

19 MSRB, Long-Range Plan for Market Transparencydbets (Jan. 27, 2012) at 16.
20 Id at 17.

2 MSRB, 2008 Fact Book, at 1.

2 MSRB Regulatory Notice at 5-6.

2 Exchange Act Rel. No. 49086, 69 Fed. Reg. 3446.(23, 2004).

24 FINRA, 2013 Year in Review and Annual Financiaiprt

% MSRB, 2014 Annual Report; MSRB, 2013 Annual Rép®MSRB, 2012 Annual
Report; MSRB, 2011 Annual Report; MSRB, 2010 Ann&aport; MSRB, 2009 Annual
Report.
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fields for TRACE and EMMA. At every stage of theewvelopment of price
transparency initiatives on the TRACE and EMMA fdans — including expansion to
various product classes and enhancements to dissgom practices — FINRA and the
MSRB have justified the costs to member firms basedomparisons to, among other
things, alternative disclosures of the type cuflyemproposed. These costs have
included considerable front- and back-end buildsautcessary to capture and report
transaction information, ongoing system maintenamcdancements to supervisory
and compliance procedures and reviews, regulateeysagght of TRACE and EMMA
obligations, and training.  Notably, such costs aret limited to one-time
implementation system build-outs; there are sulistizand continuing costs associated
with ATS reporting, tagging particular transactitypes (e.g., affiliated transactions),
and accounts (e.g., fee-based accounts). Some endims have already provided
links or data from TRACE and EMMA directly to rdtaustomers on their electronic
brokerage platforms. The industry, through SIFM#gs historically funded and
supported a number of investor education initiaiaad resources.

C. The TRACE and EMMA Platforms Provide More Informati on
About Corporate and Municipal Bond Transactions andPricing —
At No Cost to Retail Investors — Than Ever BeforeFar Exceeding
What Was Historically Available to Dealers and Insitutional
Investors.

The amount of post-transaction information avagatth TRACE and EMMA
is substantial and growing. Introduced in July 200RACE “helps create a level
playing field for all market participants by proind comprehensive, real-time access
to public bond price information,” and since Mar@010, for U.S. agency
debentured® Following years of incremental expansions, thenber of TRACE-
eligible securities “increased from 37,000 in 2@0671.4 million in 2012.2" In May
2011, TRACE began collecting transactions in abased and mortgage-based
securities, with transactions in agency pass-thraugrtgage-backed securities traded
to be announced (TBA transactions) currently sutiedisseminatio® In July 2013,
TRACE began dissemination of specified pool tratisas in mortgage-backed
securities? Launched in 2009, the EMMA website provides feeeess to “official
disclosure documents, trade prices and yields, ebhaskatistics and more about
virtually all municipal securities®* Associated market transparency products include
the EMMA Primary Market Disclosure Service, the EMMontinuing Disclosure
Service, the EMMA Trade Price Transparency Sentloe Short-term Obligation Rate
Transparency (SHORT) System, and the MSRB’s mualcimarket research

% FINRA, TRACE Fact Book 2013 at 2.

2 Press Release, FINRA, FINRA Marks Fifth Anniveysduly 30, 2012.
28 FINRA, TRACE Fact Book 2013 at 2.

29 Id.

30 MSRB Regulatory Notice at 5.



Ms. Marcia E. Asquith Mr. Ronald W. Smith
Financial Industry Regulatory Authority Municipa¢&urities Rulemaking Board
Page 13 of 45

services?

The SEC, FINRA, and the MSRB have historically gguaed that retail bond
investors are best served by having access to thadin and depth of pricing
information available on TRACE and EMMA. Notwithsiding statements in the
Proposals criticizing retail bond investors’ alyilib use or their knowledge of TRACE
and EMMA, FINRA and the MSRB have never before tjoesd the utility of these
plattorms. On the contrary, FINRA and the MSRB éagonsistently — and
appropriately — characterized TRACE and EMMA as anagdvances that brought
unprecedented transparency to the corporate anccipalnbond markets. In 2005, the
NASD said that full implementation of TRACE “may hbe most significant
innovation benefiting retail bond investors in dées®* In 2008, the MSRB said that
EMMA “put timely market information directly at thingertips of retail investors”
and “vastly improved on the information that retawestors could readily obtaif®
In 2012, FINRA noted that TRACE is “providing unpeglented transparency to
market participants and data to FINRA for effectregulatory oversight,” as well as
“saving investors an estimated $1 billion per yeardugh reduced transaction co¥ts.
In 2013, the MSRB recognized that EMMA “has broughdnsparency of the
municipal market to new level$> In 2014, the MSRB described EMMA as “perhaps
its single greatest contribution to the municipahrket,” referring to the EMMA
website as “an indispensable resource for the mavkiéh interactive tools to help
users understand municipal trade pric&s.”

Given the magnitude of information available teaideinvestors for free on
TRACE and EMMA, any perceived problems with investasing these systems
should be addressed directly rather than mandatinge-specific confirmation
disclosure. If there are issues to address, effarbuld be better directed at
encouraging and directing investors to use thigrmation and potentially making the
platforms even more user-friendly rather than dedeamjzing their use. Indeed,
FINRA and the MSRB both suggest that some retagstors are unwilling to access,
or are simply unaware, of the extensive informatagailable on TRACE and EMMA.
FINRA acknowledges that “[a]lthough knowledgeabtealustrious customers could
observe [principal and customer trades] retrospelstiusing TRACE data, . . . retail
customers do not typically consult TRACE data.For example, the MSRB suggests

3 MSRB, Long-Range Plan for Market Transparencybets (Jan. 27, 2012) at 2.

3 Press Release, NASD, NASD’s Fully Implemented ATE" Brings Unprecedented
Transparency to Corporate Bond Market, Feb. 7, 2005

% MSRB, 2008 Fact Book at 1.
3 Press Release, FINRA, FINRA Marks Fifth Anniveysduly 30, 2012.

= MSRB, 2013 Annual Report at L.
% MSRB, 2014 Annual Report at 9.

87 FINRA Regulatory Notice at 2.
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that the Proposal could benefit primarily thosaitetustomers “who do not actively
seek out [pricing] informationincluding those who may not know of EMMAmMay
not have the time or wherewithal to conduct th@ndransaction research” (emphasis
added)®® This sentiment undermines the basic principlé tha MSRB built EMMA
with the “specific aim of serving the needs of Hletavestors who are not expert in
financial and investing matters and of other infrexst investors in or holders of
municipal securities® Rather than depart from this principle, greaftareshould be
made to ensure that retail investors better unaledst or, at the very least, are made
aware of — the information available to them faeflon TRACE and EMMA.

Currently, TRACE and EMMA provide a wealth of infoation about
secondary market transactions that are relevatitetéd’roposals’ policy objective: all
transactions in a particular CUSIP by date and ;tithe price of every transaction;
information about the quantity of transactions; thiee a transaction was with a dealer
or customer; information about the bond’s yieldweasdl as information about the bond
and issuer itself that may bear on prices andlikgtlds. Moreover, TRACE and
EMMA enhancements already planned or underway wallttv for greater ease of
use by retail investors and would permit an evesamgr understanding of market
prices than the Proposals. For example, the MS&Basth its vision for “EMMA
2.0” in its Long Range Plan for Market TranspareRegducts, outlining a series of
planned enhancements including improved searchtianadity, free personalized
alerts, integrated displays of information, expahdmcument and data collection,
access to new categories of information, a newtneed central transparency platform
(CTP), access to new tools and utilities, and imedoinvestor educatiol!. Recently,
the MSRB introduced MyEMMA, which “provides custarad access to municipal
securities information by allowing users to set alprts to be notified when new
information on a particular security or group ofcwéties becomes available on
EMMA.”*  This level of personalization allows retail int@s a level of
understanding far beyond the objectives of the &sals*?

Alternative approaches to post-trade transpareniychiding the Proposals —
come at the expense of other initiatives underwagomtemplated, as well as future
initiatives not currently contemplated. The MSR&km@owledges its obligation to
“guide the marshalling of MSRB resources . . .he tmost cost-effective manner to
achieve the greatest positive impact on the pnateaif investors, municipal entities,
obligated persons and the public interddt.Limited resources would be better spent

%8 MSRB Regulatory Notice at 7.

% MSRB, Long-Range Plan for Market Transparencybets (Jan. 27, 2012) at 5.
40 Id at 5-7.

o MSRB, 2013 Annual Report at 9.

4 SeeMSRB Regulatory Notice at 19 (asking “[w]ould tldésclosure of additional
information on EMMA meet some or all of the objees of this proposal?”).

43 MSRB, Long-Range Plan for Market TransparencydBets (Jan. 27, 2012) at 2.
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ensuring the existing TRACE and EMMA systems arerenwidely used and
potentially more user-friendly, rather than manugaticostly new confirmation
disclosure requirements with unproven benefits.

D. Alternatives that Embrace Existing FINRA and MSRB
Transparency Policy Initiatives and Increase the Uasge of TRACE
and EMMA By Retail Investors of All Ages — Including Disclosures,
Hyperlinks, and Pointers — Would Result in Greater Post-Trade
Price Transparency at Significantly Lower Cost.

SIFMA believes that the Proposals should be witiwdran favor of a uniform
approach that relies on existing price transpargiatforms. Any new confirmation
disclosure should be designed to encourage retail Investors to access TRACE or
EMMA and should coincide with renewed educatioroeff to help those investors
better understand the information available on ¢hegstems. In contrast to the
astronomical costs and uncertain benefits assdcwmaith the Proposals, enhancing
retail investors’ use of these existing systemsevetbped over the past two decades
after considerable and ongoing investment — woattstitute a more cost-effective use
of limited resources and result in greater pri@ngparency for investors. As the
MSRB acknowledged in its most recent annual regbd, Proposal “would provide
investors with information generally already pubylicavailable” on EMMA?®
Information on these platforms allow greater insigtio a bond’s prevailing market
price and market conditions generally than anyregfee price disclosure contemplated
by the Proposals.

Accordingly, SIFMA’s first and principal recommernam is that FINRA and
the MSRB withdraw the Proposals as formulated wofeof a uniform alternative
calling for the use of disclosures, hyperlinks, g@oahters on trade confirmations — as
well as other forms of investor education — as amseo increasing investor use of
post-transaction price transparency already aJailéx free on the TRACE and
EMMA platforms. Account opening documentation, qedy statement disclosures,
and confirmation backers also could remind retaestors about the availability of
pricing information on TRACE and EMMA, while emple&ag that prices for
transactions involving different sizes or charast@s may vary® This approach
properly emphasizes TRACE and EMMA at a time whatail investors increasingly
rely on the internet and success could be meadoyecketail usage statistics and
penetration rates.

FINRA and the MSRB could think more broadly aboaiwito make corporate
and municipal bond trading data available to rataiestors, for example, by making
the data available to application developers whg beable to develop novel ways to

44 MSRB, 2014 Annual Report at 6.

- See, e.g.Regulation NMS Rule 606 (detailing customer disate obligations related

to order routing practices).
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drive relevant data to investors in ways that FINRAd the MSRB may not have
imagined. For a fraction of the cost of implemegtihe Proposals, FINRA and the
MSRB could incentivize application developers facls an effort. In short, FINRA

and the MSRB should consider how to use the sysiemmass already developed, in
conjunction with rapidly developing, forward-lookirtechnology to drive solutions,
rather than focusing on confirmation delivered lhisare.

Consistent with prior regulatory guidance and ghtiof continued growth in
internet access and usage, FINRA and the MSRB dhadbpt an “access equals
delivery” model with respect to pricing informati@vailable on TRACE and EMMA.
NASD previously recognized the need “to modernir@spectus delivery obligations
in view of technological and market structure depefents of recent year&”
Similarly, the MSRB argued that an “access equalsvery” standard for official
statement deliveries would “promote significantlpna effective and efficient delivery
of material information” than physical delivety. This reasoning applies in the same
way to pricing information available on TRACE anMEA.

The SEC, FINRA, and MSRB should increase investioication efforts with a
special emphasis on increasing usage of TRACE andlA SIFMA is prepared to
engage and assist with these efforts. Improvirtgilrénvestor knowledge about
TRACE and EMMA is a natural extension of FINRA atite MSRB’s existing
education initiatives. For example, among its s@veducational efforts, the MSRB
recently introduced a series of investor educatideos — including a video for first-
time users of the EMMA website explaining “how ist@s can use EMMA to learn
about the municipal market, evaluate municipal béewtures, risks and prices, and
monitor the health of their municipal bond invesintseover time” — the success of
which was noted in MSRB’s annual report less thgear agd® Given the suggestion
that some retail investors are unaware of or chomsego use TRACE and EMMA,
FINRA and the MSRB should redouble their effortetwourage use of these systems
and to ensure that investors understand the infiwmavailable to them. SIFMA has
historically funded a variety of investor educatieffiorts and is prepared to support
new initiatives to improve investor knowledge asage of TRACE and EMMA.

Il. SPECIFIC ISSUES WITH THE CURRENT PROPOSALS
DEMONSTRATE THAT THE PROPOSALS ARE UNWORKABLE.

As formulated, the Matched Trade Proposals riskfuging the very group of
retail bond investors that the new disclosure wasighed to help. Having a

46 NASD, Report of the Mutual Fund Task Force: Mutiand Distribution (Mar. 29,
2005).

4 MSRB Regulatory Notice 2006-19, MSRB Seeks Contmem Application of
“Access Equals Delivery” Standard to Official Staent Dissemination for New Issue
Municipal Securities (July 27, 2006).

8 MSRB, 2013 Annual Report at 9.
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transaction confirmation disclose the differencéween the price of a “reference
transaction” and the customer’s transaction price some bond transactions, in
circumstances in which the “matched” transactionaynbe riskless principal
transactions (or not), occurring during periodsvimich prices remain static (or not), so
that the figure approximates dealer compensatiomd@t, as long as the transaction is
with a retail customer (or not) and does not inedinds held in inventory (for longer
than a day) is a recipe for investor confusion, edtcation. A number of specific
problems show that the Matched Trade Proposalsrawerkable as designed.

First, the Proposals invite retail investors taiae the difference in price
between artificially matched trades as dealer cors@@on when circumstances
suggest otherwise. (Parts Il.A, B, and E.) Nbytfocusing exclusively on a subset of
matched or reference transactions that do not akstnt an artificial methodology, the
Proposals threaten a cascade of unintended — kely intractable — problems for
dealers and retail customers alike. The issuesepted by affiliated entities are left
entirely unaddressed and seem not to have beerideosd at all. (Part I1I.C.)
Moreover, the Proposals — with but a single quastiofail to explain why inferior
“reference transaction” price disclosure should peta with existing disclosure about
underwriting fees and selling concessions in afigriilocuments for new issues (Part
[1.D) or why longstanding differences in how ingtibnal-sized transactions are priced
should be ignored when creating a new categoryeafefence transaction” disclosure
(Part ILLE). Indeed, as currently formulated tmeg®sals would broadly apply to many
transactions with institutional customers. (PhR.)

But even if FINRA and the MSRB limited the scopgdhe Proposals to address
these difficulties, the operational challengeshe tlesign and implementation of the
Proposals would still be far more daunting thannaekedged. From the need to
design matching logic to the potentially insurmalo¢ impediments of reaching
across desks and entities to match, calculate,papdlate configurable fields while
relying on third party correspondent firms and dataviders, the resources that would
be demanded by the Proposals would dwarf any cthibemefits envisioned by the
Proposals. (Part 11.G.)

A. As Proposed, the Matching Methodology Would CaptureAt-Risk
Trades and Compel “Price Differential” Disclosure that Will Be
Confused with Dealer Compensation.

There is a substantial risk that retail customeosild/ be confused by price
differential disclosure when trades matched purst@athe specified methodology are
not truly riskless principal trades or when theerefice trade is not close in time to the
customer trade. In these circumstances, the disidomay portray an inaccurate
picture of the market pricing for the security. rlexample, if the market price of the
bond shifted between the reference transaction taedcustomer transaction, the
difference between the two prices will reflect,ledst to some degree, profit or loss
related to market risk. Profit or loss relatedrtarket risk, however, is not the same as
the dealer compensation the Proposals claim theg wesigned to address. The
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meaningfulness of the reference price differentiathich is already an inexact proxy
for dealer compensation — necessarily degradestowerand could be misleading to
customers because the data may imply that the rdezdeived either more or less
compensation than it actually did.

Over time many factors can impact the price of »ediincome security’
These factors may cause the price of the customaée to vary significantly from the
price of a reference transaction over time. Fangple, to the extent the market yield
is correlated to a benchmark security, such aslthgear Treasury, the benchmark
yield may shift, changing the price of the securityarket events and changes to risk
perceptions that may be unrelated to the partigefarer can cause the spread between
the benchmark yield and the yield on the bond tirgtammer is trading to widen or
narrow. ldiosyncratic events may affect the po€éhe particular issue. The lower the
credit quality, the more likely is the price to ékected by idiosyncratic events. These
multiple features of bond pricing increase the @@ad decrease the signal implicit in
the reference price information over time. Indeearrent FINRA and MSRB fair
pricing guidance identify a host of factors that teve a dramatic impact on prices on
an intraday basis.

The relevance of the price at which a dealer tramsain a particular bond
compared to the price charged to a customer desgeager time. Although the
FINRA Proposal observed that more than half ofilrdétand transactions involved a
corresponding principal trade within 30 minutes tbé customer transaction, the
Proposals are not so limited and apply to tradasdbcur over the course of the entire
trading day® Indeed, according to studies of secondary mansisactions, all or
nearly all of the relevant universe of “paired gatloccur within a very short window
calculated to be between 5 and 15 mindteSince the stated purpose of the Proposals
is to provide information to customers to assesdr ttiansactions, the confirmation
disclosure ought not to apply to those trades dioahot provide useful information to
customers and that have the potential for confusidme Proposals fail to justify why a
“same day” approach is appropriate given the ceptfirso many unrelated trades in
the pairing methodology.

Left unchanged, the Proposals would bring abastldsure to retail customers
about price differentials that include or fail tociude these factors, which will
obfuscate the dealer compensation that the dis@dasms to accomplish. Customer
confusion has real costs to firms and associatesbps. Firms will need to expend

49 See, e.g FINRA Rule 2121.02(b)(4).

%0 The FINRA Regulatory Notice observed that 3Q 20URACE data showed that over
60% of retalil size trades had a corresponding mahdrade on the same trading day, and that
in over 88% of these trades the principal and enstotrades occurred within 30 minutes.
FINRA Regulatory Notice at 2.

> MSRB, Report on Secondary Market Trading in thenMipal Securities Market (July
2014) at 24 (Figure 1I.F).
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resources to explain to customers why the priciigrmation is on the confirmation
and why the prices are not related to each otHaeraddition, the disclosure could
trigger unfounded customer complaints, which caaldurn require disclosures on a
registered representative’s Form U4. As the Forth disclosure obligations are
allegation driven and publicly reported through IBrCheck, client confusion about
pricing that leads to unfounded customer complaiméy be unjustly harmful to the
registered persons who are unfairly the subject aoimplaints based on
misunderstandings.

As designed, the Proposals present a number ofdeable risks, with
unforeseen risks that may manifest themselves upplementation. Aside from the
near certain risk that retail customers will coefube price differential figure with
dealer compensation, the sporadic appearance afisbksure will also surely — and
understandably — result in a flood of calls questig why some (but not all)
transaction confirmations identify a reference $emiion and accompanying
calculation. There is simply no good answer fomé to give. As formulated, the
disclosure requirement would be incapable of surgrdascription. It is decidedly —
and by its terms — not a mark-up, a commission ptiegailing market price, or some
other familiar term. Nor could it be describedoasasioned by the dealer acting in a
particular capacity (agent or principal or risklggscipal) already known to them.
Call centers and registered representatives woaldnbthe unenviable position of
trying to learn and communicate the FINRA and MSRBtching methodologies
(including LIFO, FIFO, and average weighted pricengples) and explain how this
figure may bear on an assessment of their tramsaand why it appears on some but
not all transaction confirmations. By altering thaditional use of the confirmation as
a type of invoice describing (i.e., “confirminghe terms of the specific transaction,
the Proposals will cause unnecessary customer siontu

Customer confusion about dealer compensation oqulaéty of execution that
would be triggered by matching unrelated transasti@so risks customer retreat from
the secondary bond markets and related diminutidiguidity. There is no suggestion
in the Proposals that this risk has been evalubatsend an acknowledgement that
bond market liquidity is a relevant considerattén.For this reason among others,
SIFMA believes that any disclosure obligation wsgecific price references should be
limited to actual riskless principal transactiossdascribed in Part II1.B.

B. The Proposals Do Not Consider the Risk of Custome€onfusion
When the Price Differential Would Result in a Negave Figure.

There is also a substantial risk that retail custenwill be confused by price
differential disclosure when trades matched purstanthe specified methodology
result in a negative price differential. (FINRAlBistrative examples do not address
this very real occurrence, though a recent FINRARBSvebinar confirmed the staff's
view that customers should be provided with a negdigure in such a circumstance.)

52 FINRA Regulatory Notice at 9; MSRB Regulatory Metat 17.
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This risk of confusion would be most acute wheraiteinvestors understandably
equate the price differential disclosure with alelés mark-up. FINRA and the
MSRB should consider the risk that a retail investeeeing a negative price
differential, may actually reach an erroneous aasioh that a dealer sold bonds at or
below the prevailing market price. By contrastegiew of TRACE or EMMA prints
easily accessible online (or through a push notree)ld make clear that the market
had moved and allow a better assessment of theairdan price than the proposed
disclosure.

For example, if a dealer purchased a bond at pmreimorning and sold it to a
customer at 99 in the afternoon, the matched pdiselosure would require the
disclosure of -1.0. Were a retail customer to égjtias figure with the amount of the
dealer’'s mark-up, he or she may believe that trededesold the bonds at one point
below the prevailing market price — an erroneouscheion suggested by the
proposed matching methodology.

C. The Proposals Fail To Recognize the Complicationss&ociated with
Transactions by Affiliated Broker-Dealers or Separdae Trading
Desks within the Same Member Firm.

The Matched Trade Proposals do not address ordisiémgtions in which
affiliated broker-dealers or separate trading deséyg transact in a manner that has the
potential to trigger the proposed matching andtedlaisclosure requirement. SIFMA
believes that, as a general matter, transactiondiffgrent legal entities or separate
trading desks should not be treated as though tesylted from a single trading
operation, so as not to disregard legal and omeratiboundaries that are observed in
fact. But SIFMA is also mindful that certain ofetlpolicy choices reflected in the
structure of the Proposals — for example, excludalgs from aged inventory from the
scope of the requirement — may be frustrated byesomthe mechanisms used to
transact by larger financial services firms. Thesmplications demonstrate the need
to fundamentally revisit the “reference transactiapproach in favor of something
more workable and effective.

1. Separate Trading Desks.

Absent revision or clarification, the Proposalsateeuncertainty as to whether
transactions executed by separate trading desks larmginesses that operate
independently would be treated as reference tréinsacwhen they were entirely
unrelated. Many firms have their institutional damading department separate from
their retail bond trading department, as well asrape separate proprietary trading
desks. These firms may observe formal separatiortiples, operate the desks as
different “aggregation units,” or, depending on tieumstances, simply have them
function as different businesses with different R&nd staff, often with one trading
desk a customer of the other. The Proposals daddtess whether member firms
would be obliged to treat trades on a separatéutishal desk in the same legal entity
as reference trades for retail customer transagtion whether they must evaluate
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trading activity on the proprietary desk (wherelsace permitted to exist) as potential
reference transactions.

These situations present both substantive and tqeaih complexity. On the
substance, an unrelated purchase of bonds by aigtayy trading desk occurring
coincidentally on the same day that the retailibgdlesk sells the same bond to a
retail customer from inventory or from another s@umwould not reveal anything
meaningful about dealer compensation. Yet the ¢&alg may require firms to treat
the trade from the proprietary desk as a “referdrangsaction” for the customer trade,
incorrectly suggesting a linkage or that they weawe legs of a riskless principal
transaction. The same problem exists with separatitutional and retail trading
desks. In terms of operational complexity, somemiver firms operate their
institutional bond department on a different trgdor settlement platform than their
retail bond department. Incorporating referenda i@m a separate platform used by
the institutional bond department onto the retahfomation would be extremely
difficult.

2. Transactions by Affiliated Firms.

At some financial services firms, the retail borekkli and institutional bond
desk may be in separate affiliated member firmgnaaating application of the
reference transaction methodology. Some firms ralap have affiliates that are
dually-registered investment adviser / broker-dsaleperating primarily as asset
managers. Transactions between affiliates shoolda treated as one leg of a paired
trade. For example, a purchase by an asset maeagaffiliate for an advisory client
should not be treated a “reference transaction”aforentirely unrelated sale of the
same bond held in inventory by the retail tradififijiate. Yet the Proposals may
compel that result. Nor should transactions exatwn behalf of advisory clients by
dually registered broker-dealer / investment adsiss an agency basis be used as
reference transactions or require confirmationldsgae of reference transactions.

Similarly, many firms accumulate at-risk inventgogsitions in one affiliate
and transact with retail customers in a separdtkatd. For example, it is a rather
commonplace occurrence for an institutional tradaffijiate to accumulate a large
inventory position in a particular bond over seVelays, and then show the bonds out
to its retail trading affiliate (and through it, tetail customers). As retail customers
choose to buy small lots in that bond from theiretading affiliate, customer orders
are filled through riskless principal transactiomsth the institutional affiliate.
Treating the inter-affiliate, dealer-to-dealer saction as a qualifying reference
transaction would produce meaningless disclosuihat was essentially a type of
inventory trade would be treated otherwise. InBrwere instead required to look
through to the original acquisition by the affieatthis would result in additional
operational costs and burdens to match tradesadt@irred in separate entities to
confirm whether the transaction was more in theingabf an inventory transaction.
Affiliate to affiliate transfers are tantamountda internal booking move and should
not be viewed as a matching trade for a custonaeletr Otherwise, customers of an
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entity employing one entity will be treated diffatly than those with the affiliate
structure for what are comparable trades.

D. The Proposals Are Unnecessarily Vague as to Theirpplication to
New Issues.

The proposed confirmation disclosure should notlyagp new issues of
corporate or municipal debt securities. With tkeeption of the request for comment
on whether the confirmation disclosure obligatitvowd apply to new issue tradés
and the MSRB’s acknowledgement that its preliminatgatistics excluded new
issues’” the Proposals do not address their intended atgillity to new issues. As a
general matter, a dealer's underwriting compensatf disclosed in the offering
documents and historically has been addressedar separate from those governing
secondary market activity. There is no reason té&ot snerging these obligations
through the proposed confirmation disclosure.

FINRA's corporate financing rule (FINRA Rule 5118gts forth detailed
guidance on the calculation and fairness of undangrcompensation that is subject
to prospectus disclosure, and MSRB Rule G-32 seav@milar purpose in governing
new issues of municipal securities. These rulessaparate and apart from the rules
governing fair prices and commissions (FINRA RulE22 and MSRB G-30) that
address dealer compensation on secondary markestati@ons. The Proposals should
not apply for new issues where the underwritersngensation is described in a
prospectus, offering memorandum, official statem@nsimilar document. In these
circumstances, the disclosure in the offering nmateris relevant; separate (and
potentially conflicting) disclosure of referencegomg is not.

E. The Proposals Do Not Take Into Account Legitimate Dferences in
Pricing for Institutional-Sized Trades and the Implications of Using
Those as “Reference Transactions.”

The difference between the price of the referenaestction and the price of
the customer trade would be confusing when thergate transaction is with an
institution or another dealer (either directly draugh an inter-dealer broker). The
Proposals do not take into account the legitimateing differences that occur
between institutional, dealer, and retail tratfes.As proposed, the confirmation
disclosure obligation would apply in instances vehtire reference transaction is with
an institution (or with another dealer, or with #rer retail customer) and the customer
trade is with a retail customer. But trades witistitutions, dealers, or other retail

> SeeFINRA Regulatory Notice at 11; MSRB Regulatory Netat 18.
>4 SeeMSRB Regulatory Notice at 10.

% Seeletter from Sharon K. Zackula, NASD, to KatheriAe England, SEC (Oct. 4,
2005) (“[Clommenters agree with NASD’s recognitirat a bond’s contemporaneous cost
may not reflect the [prevailing market price] iretbase of certain large trades . . . .").
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customers in a particular bond may be priced difidy from each other, and

institutional and dealer trades are priced diffdyetian retail trades. For institutional

trades, any mark-up may already be included inphee. Retail trades generally

require far more effort than institutional tradagoint repeatedly acknowledged by the
SEC, FINRA, and the MSRB in a variety of conteXts.

F. Although Designed To Benefit Retail Customers, asréposed the
Confirmation Disclosure Obligation Would Apply to Many
Transactions with Institutional and Other Sophisticated Customers.

Although the 100 bond / $100,000 par amount thrgstwil generally capture
retail trades and not institutional trades, insiinal and other sophisticated investors
often transact at the $100,000 par amount RveFor this reason among others,
SIFMA strongly urges the exclusion of transactiongh institutional and other
sophisticated investors from any confirmation disare obligation with specific price
references using existing FINRA and MSRB definiih While the Proposals aim to
provide additional information to retail investoteey specifically recognize that they
could capture some transactions for institutionatoants’® Calculating the price
differential figure and making customer confirmatidisclosure to these types of
institutional and other sophisticated investorsvedl beyond the policy objectives of
the Proposals. Recent SEC and GAO reports havehasized that institutional
investors have an abundance of pricing informattneady accessible and rely on

% See, e.gDistrict Bus. Comm. for District No. 5 v. MMAR @up, Inc., Complaint No.

C05940001, 1996 NASD Discip. LEXIS 66, at *39 (O@2, 1996) (“[T]he size of a
transaction is an important factor to consideretedmining the mark-up or the mark-down and
. . the percentage mark-up or mark-down shouldirte as the size of the transaction
increases.”); In re Century Capital Corp., ExchaAge Rel. No. 31203, 1992 SEC LEXIS
2335, at *8 n.10 (Sept. 21, 1992) (noting that akeg above 5% may be reasonable if size of
total transaction is small and total compensat®oreasonablepff'd 22 F. 3d 1184 (D.C. Cir.
1994); In re Gateway Stock & Bond, Inc., Exchangt Rel. No. 8003, 1966 SEC LEXIS 194,
at *8 (Dec. 8, 1966) (setting aside an NASD findofgunfair pricing in which a mark-up of
7.3% was charged “where only 10 shares” were solthé customer); MSRB Rule G-30,
Supplementary Material .02(b) (“To the extent thegtitutional transactions are often larger
than retail transactions, this factor may entes thee fair and reasonable pricing of retail versus
institutional transactions.”).
57 The Proposals’ use of the term “100 bonds” shaddlarified to simply refer to the
par or face amount. Referring to “bonds” in $1,0@@ements is a type of trader jargon that
may present unforeseen (and unnecessary) intetipeetdifficulty for certain instruments.
Referring to a bond’s par or face value is moreigeeand would avoid any such difficulty.
%8 See infraPart I11.C.

%9 For example, the MSRB Regulatory Notice states tH{fhe proposal categorizes a

transaction involving 100 bonds or fewer or bormisipar amount of $100,000 or less as a
retail-size transaction. However, this approach malynecessarily capture every retail trade
and may, in some instances, capture some sma#idrexiecuted on behalf of an institutional
customer.” MSRB Regulatory Notice at 9-10.
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TRACE and EMMA data on existing data feé8snd therefore do not have a need for
this sort of pushed disclosure.

Moreover, obliging a member firm with a customesédaonsisting entirely of
institutional and other sophisticated customerscamply with an expressly retail-
directed disclosure imperative simply because astetion involves bonds with a
$100,000 par value serves no apparent regulatorgopa. Yet any trading by an
institutional dealer of bonds in a par amount 0c@G000 with an institution would
trigger the need to adopt the full panoply of opieraal and system changes implicated
by the Proposals. Such an obligation would bensstent with the claim made in the
Proposals that they would not have a significargdaot on the institutional market for
municipal securitie§

As described in Part IlI.C, SIFMA has a specificoprsal to exempt
institutional transactions using existing standaadd definitions. But this particular
issue also highlights the need for a more targstddtion and suggests that FINRA
and the MSRB should consider how to make betteraighe TRACE and EMMA
platforms, currently contemplated enhancements sglpublic user accounts, and
related technological innovations such as pusttestio voluntary subscribers. These
alternatives would avoid unnecessary costs to merfibms and the provision of
meaningless disclosure to certain investors wHitving retail customers who desire
additional pricing data to request near real-tinherta or notices, by CUSIP or
otherwise.

G. As Proposed, the Confirmation Disclosure Obligation Would
Present Substantial Operational Challenges Relatetb the Design
and Implementation of Matching Instruction Logic.

The Proposals would present enormous operatioraleciges related to their
implementation — challenges that do not appearatce lbeen fully considered. The
Proposals would require substantial technical systand programming changes, as
well as coordination among third party providershat outset and on an ongoing basis.
Unnecessarily complicated matching logic compouhdse challenges. This structure
and the related interdependencies would requireifgignt investments of time and
money and significantly outweigh any potential Héne retail customers.

In addition, the Proposals do not consider the tamitisl operational challenges
concerning the confirmation statement delivery pes¢ particularly in light of

60 See e.g GAO Report to Congressional Committees, Municiecurities, Overview

of Market Structure, Pricing, and Regulation, GA®pBrt No. 12-265 Municipal Securities
(Jan. 2012), at 20-27.

61

MSRB Regulatory Notice at 11 (“Notably, because piteposal would apply to
customer trades for 100 bonds or fewer or bonda par amount of $100,000 or less, the
disclosure requirement should not have a signifiganpact on the institutional market for
municipal securities.”).
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initiatives to shorten the settlement cycle. ExgdeAct Rule 10b-10, MSRB Rule G-
15, and FINRA Rule 2230 require that a broker-detilat effects a transaction in the
account of a customer must provide a confirmatmithe customer “at or before the
completion of” such transaction. Exchange Act Rulgcl-1(b) defines “the
completion of the transaction” to be, generallyewhhe customer makes payment to
the broker, or when the broker delivers the segudtthe account of the customer.
The Depository Trust & Clearing Corporation (“DTQCIis currently leading an
industry effort to shorten the U.S. trade settleimmytle for equities, municipal and
corporate bonds, and unit investment trusts (“Ufedm T+3 (trade date plus three
days) to T+2 (trade date plus two da$’s)Once achieved, DTCC has recommended a
pause and further assessment of industry readaresappetite for a future move to
T+1°%® The tension between the Proposals’ greater disnéorequirements, which can
only be added at the end of the trade day, on mestaonfirmation statements and a
shorter settlement cycle adds further complexity eperational risk to this process.

1. The Proposals present substantial technical and
programming challenges to their implementation.

Implementing the Proposals would present substanteehnical and
programming challenges. Placing the proposed nmition on trade confirmations
would be a complicated task. Confirmations alrediciw on multiple sources of static
and dynamic data. For example, trade confirmatiobi®in information about the
security from the security master file, about thistomer from the customer master
file, and about the trade from the trade file. dddition, the generation of
confirmations requires various computations, inglgdaccrued interest, yield and
price, and total money. The final confirmation ludes all the above mentioned
information combined from the various sources mtingle document.

The Proposals would require firms to add additiomérmation about the
reference transaction, perform computations on ghee difference between the
reference transaction and the customer trade, antlitpe reference transaction price
and the difference between it and the customeetmitte on the confirmation, along
with the customer trade price — all of which wouleluire costly and complex
modifications to firms’ systems. These proposeguirements would be especially
burdensome in situations in which the referencestation(s) and the customer trade
are not easily associated with each other baseihatarities in time or size.

2. The Proposals would require member firms to coordiate
and rely on third parties for data necessary for copliance.

Information needed to generate compliant confirareti may reside with
different entities, further complicating complianeiorts. Certain information may be

epository Trust & Clearing Corporation, DTCC Beunends Shortening the U.S.
Trade Sett ement Cycle, April 2014 (advocatingdanove to a two-day settlement period).

63 Id at 2.
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with the introducing broker, other information mhg with the clearing broker, and

other information may be with vendors servicindheitone. For example, clearing
brokers would need to rely on introducing brokerspecify the reference transaction
and corresponding information for those firms usthgir own order management
systems. Introducing firms would need to ensued Ht least two new fixed fields

could be populated and transmitted to their clgafirms in an acceptable format.

Clearing brokers (or self-clearing firms) would theeed to ensure that these fixed
fields are added to the trade record and storead ifashion that allows use by
downstream systems. Systems that generate tradiencations must be programmed
to acknowledge these two new fields (for both CQfdl aon-COD accounts) and

populate them to a particular location on the comditions. As confirmations have
become increasingly crowded over the years, spaserved for trailer information

would need to be reallocated.

Although the Proposals do not address this poneisymably the new required
disclosures would need to be capable of correctutinch is also a complicating factor.
Clearing firms would need to allow correspondentsiew and correct the new fields
— requiring storage of numerous versions in tharatg firm’s trade history database.
Changes made by introducing firms would need tpdssed along to the master books
and records database. Correspondent firms wouddl ne re-program their own
system to ingest and review the changed formatady @gtandard files received from
the clearing firm.

Nor do the Proposals address the obligations ta¢raber firm would have in
the event of a cancellation or re-billing of a refece transaction. If a new transaction
confirmation would be required, systems at bothitiducing firm and the clearing
firm would need to have fixed links between the t{@o more) separate transactions
with re-issue protocols developed. (The poteritiakcustomer confusion upon receipt
of a r;;issued confirmation that changes only #ference price seems particularly
acute.

3. Because “reference transactions” are not limited taiskless
principal transactions, the Proposals would force ramber
firms to navigate an overly complicated — and at tnhes
conflicting — matching methodology.

The Proposals would force member firms to navigeteverly complicated —
and at times conflicting — matching methodology daese reference transactions are
not limited to riskless principal transactions. @&sgsign, this convoluted methodology
suggests that the price differential is not readilgterminable and therefore is
inconsistent with one of the justifications for thigecific recommendation in the SEC

64 See infraPart lI.F for further discussion of cancellaticarsd corrections.
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Municipal Report that the Proposals cite in suppor€omplex issues may arise under
the various methodologies for determining the mafee price, as described in the
Proposals. Under certain circumstances, the Patpapecify a “last in first out”
methodology’® Under other circumstances, the Proposals spacifgverage pricing
methodology’’

The application of these methodologies to situatian which there is
significant buying and selling activity at varyipgces and varying size would become
quite complex. The Proposals fail to contempldtat it may not be possible to
program such methodologies with a high degree daicgy as to accuracy. It is also
not clear how these computations would be made, vaimat disclosure would be
included on the customer confirmation, if the costo trade was executed in partial
fills and provided to the customer at one confilioragt an average price.

In addition, the Proposals could be read as imgoamobligation to create an
automated matching engine for use with confirmat®mtlosure. SIFMA believes that
member firms that engage in a relatively small amai bond trading should be able
to comply with any confirmation disclosure obligatimanually, rather than through
the use of automated identification of referenemgactions and computation of the
difference in price between it and the customeatetralf FINRA or the MSRB intend
the Proposals to require automated matching systeath a requirement should be
explicitly proposed and separately subjected tasbbost-benefit analysis.

II. IF A NEW CONFIRMATION DISCLOSURE OBLIGATION WITH
SPECIFIC PRICE REFERENCES IS TO BE EXPLORED,
ALTERNATIVE FORMULATIONS WOULD BETTER ACCOMPLISH
THE DESIRED REGULATORY OBJECTIVE - BUT SIFMA BELIEV ES
THE COSTS ALSO OUTWEIGH THE PURPORTED BENEFITS IN
THESE ALTERNATIVE FORMULATIONS.

A. Any New Confirmation Requirement Must be Uniform in Design
and Operation as Part of an Overall Approach to Cosistency in
Rulemaking.

Although the Proposals promised a “coordinated r@ggh to potential
rulemaking,” they use different formulations thawite unnecessary ambiguity and
differing interpretation. The companion Proposaipear designed to operate in an
identical fashion — with the MSRB even referenciHiRA’s thirteen examples — yet
they use different terms and organization. Fomgda, the MSRB proposal uses the

% SEC Municipal Report at 148 (tying recommendedficmation disclosure to the

“readily determinable” markup on riskless princigransactions); MSRB Regulatory Notice at

g gciting)the SEC Municipal Report as the basisHher Proposal); FINRA Regulatory Notice at
same).

06 See, e.g MSRB Regulatory Notice at 11; FINRA Regulatdigtice at 6.
o7 SeeFINRA Regulatory Notice at 5.
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term “reference transaction” to refer to the sartegory of same day transactions that
the FINRA proposal describes similarly but usindfedent words and without
definition®® The FINRA proposal defines the term “Qualifyinge to refer to the
same size criteria that the MSRB proposal detailslightly different wording? The
MSRB proposal applies to trades “effected” as aqgyoial, while FINRA'’s proposal
applies to trades “executed” as a princiffalThe FINRA proposal requires disclosure
of the “differential between . . . the price to thember and the price to the customer”
while the MSRB proposal requires disclosure of ‘tiéference in price between the
reference transaction and the customer trade, esgueas a percentage of par” — which
seems the same, but creates totally unnecessaigutp’

In the context of potential customer confirmatthsclosure requirements, there
is no justification for differences in structuredaterminology. While differences in
the markets for corporate and municipal debt saearioften compel differing
approaches to regulation, no purpose would be ddyyalifferently worded rules that
are designed to operate identically. Unnecessdifgerehces in formulation or
terminology can result (and regrettably have resl)ltin divergent regulatory
approaches and interpretive guidance over time iehylin turn, increase the risk of
noncompliance and the need to develop overlappitigips. Unnecessarily divergent

68 The MSRB proposal states, “#eference transactiomenerally is one in which the

dealer, as principal, purchases or sells the saaiy that is the subject of the confirmation

on the same date as the customer trade.” MSRBI&egy Notice at 8 (emphasis added). By
contrast, the FINRA proposal states, “Specificalyhere a firm executes a sell (buy)

transaction of ‘qualifying size’ with a customerdaexecutes a buy (sell) transaction as
principal with one or multiple parties in the sas@urity within the same trading day, where
the size of the customer transaction(s) would ettser be satisfied by the size of one or more
same-day principal transaction(s), confirmatiorcidisure to the customer would be required.”
FINRA Regulatory Notice at 3.

69 FINRA states, “The rule would definggualifying sizé as a purchase or sale

transaction of 100 bonds or less or bonds withca fealue of $100,000 or less, based on
reported quantity, which is designed to capturese¢htwades that are retail in nature.” FINRA
Regulatory Notice at 3 (emphasis added). By centrthe MSRB states, “The proposal
categorizes a transaction involving 100 bonds wefeor bonds in a par amount of $100,000
or less as a retail-size transaction.” MSRB RegujaNotice at 21.

7 CompareFINRA Regulatory Notice at 1%ith MSRB Regulatory Notice at 21.

n The FINRA proposal states, “(3) with respect teade to (purchase from) a customer

of Qualifying Size involving a corporate or agendgbt security, where the member also
executes a buy (sell) transaction(s) as principi#h wne or multiple parties in the same
security within the same trading day where the eiztihe principal transaction(s) executed on
the same trading day would meet or exceed theoitee customer transaction: (A) the price
to the member; (B) the price to the customer; &jdHe differential between the two prides

(A) and (B).” FINRA Regulatory Notice at 17 (empigadded). The MSRB proposal states,
“the confirmation shall include: . . . (2) the difence in price between the reference
transaction (as defined in paragraph (a)(vi)(Jra$ rule) and the customer trade, expressed as
a percentage of par.” MSRB Regulatory Notice at 21



Ms. Marcia E. Asquith Mr. Ronald W. Smith
Financial Industry Regulatory Authority Municipa¢&urities Rulemaking Board
Page 29 of 45

approaches to trade reporting of transactions e&dan or through an ATS is a recent
example’® The failure to pursue cost effective solutiond &mcoordinate approaches
between regulators (including uniform rules whegeasonable) prevents operational
efficiencies and inflates cost structures for dealeSuch regulatory failures only serve
to reduce a dealer’s ability to provide productd aarvices in the most cost effective
manner. Unlike the need to vary approaches to nelsry trading execution
obligations and fair pricing in the market for meipal and corporate debt securities,
operational instructions concerning customer camditon disclosure should be
uniform and precis& Whenever possible, including here, the SEC an@sshould
seek to minimize unnecessary differences in reguyaibligations that serve the same
or similar objective. Indeed, FINRA'’s rulebook swotidation effort was a multi-year
exercise in eliminating unnecessarily dissonanmflexing, or duplicative regulatory
obligations. There is no apparent justificatiorr fine differences between the
Proposals and they should be made identical.

B. Any Confirmation Disclosure Obligation with Specific Price
References Should Apply Only to Riskless Principalransactions
with Retail Investors To Avoid Investor Confusion axd To Ensure
Greater Consistency with Current Obligations for Equity
Transactions.

The Proposals as currently structured would capboté at risk and riskless
principal trades. SIFMA believes, however, thaty aconfirmation disclosure
obligation with specific price references shouldlipgited to those trades with retail
investors in which the dealer does not incur marlslt, i.e., truly riskless principal
trades. To be clear, SIFMA strongly favors an apph that uses TRACE and EMMA
to increase price transparency. Disclosure ofeateadmpensation on even riskless
principal trades would still require enormously ttpsbuild-outs and changes to
operational back office systems, cross-platformllenges, and changes to existing
front-end systems and practices, all of which |eé SEC to withdraw similar
proposals in the past. For these reasons, SIFMiavies that the benefits of any such
proposal would be far outweighed by the extraongineosts of implementation.
Disclosure of mark-ups or mark-downs on risklesagyoal trades, however, would
appear to potentially have several advantages tbeeProposals. First, the disclosure
of dealer compensation on riskless principal tradith retail investors is at least
consistent with SEC recommendations in this areavels as the purpose of the
Proposals — to provide retail customers with infation about dealer compensation.
Second, it would avoid retail customer confusionpbgviding information related to
the trade being confirmed, not information abouheot unrelated trades as the

& See, e.g.FINRA Regulatory Notice 14-53, which unnecesgadiverged from an

entirely reasonable MSRB approach to the same issots/ing alternative trading systems.

& See, e.g.MSRB Notice 2014-02 (Feb. 19, 2014) (detailing edfort to “propose a
best-execution rule that is generally harmonizeth WAINRA Rule 5310 but tailored to the
characteristics of the municipal securities market”
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Proposals would otherwise require. Third, risklpsscipal disclosure would avoid
the confusion inherent in the identification of etllypes of reference transactions.

1. Riskless principal transactions should be classifteusing an
established definition, which requires offsetting aders.

A riskless principal transaction should be regdrdse the functional equivalent
of an agency trade, in which no principal risk @tlthan settlement risk) attaches to
the dealer effecting the transaction. It is patédy important that risk transactions
not be regarded as “riskless” solely because of timing, or definitional ambiguities
about what constitutes an order in the debt seesimharkets. Dealers often acquire
debt securities in the expectation that they wiletnknown or anticipated customer
interest, and customer transactions involving theesaurities may be executed shortly
after a dealer acquires a position, in the same &count, in a manner that resembles
a “matched” or “crossed” transaction. However sagpectations of customer interest
are not “orders,” and until the security is solthe tdealer is entirely at risk.
Underscoring this longstanding distinction, a |legdireatise authored by former SEC
Chief Economist Larry Harris defines “orders” asatte instructions” that “specify
what traders want to trade, whether to buy or ey much, when and how to trade,
and, most important, on what ternf4.”In short, orders are actionable instructions to
transact and any need to “firm up” or obtain custorassent to particular terms is
inconsistent with an order as such.

The SEC has previously emphasized the importah@ @rder in hand as a
predicate to a riskless principal transaction:

In the respects relevant here, a trade on a rskles
principal basis should be treated similarly to gerecy
transaction, in which a firm may retain no morentlea
commission computed on the basis of its cost. &s w
have noted, a riskless principal transaction is the
economic equivalent of an agency trade. Like angg

a firm engaging in such trades has no market making
function, buys only to fill orders already in harahd
immediately “books” the shares it buys to its custos.
Essentially the firm serves as an intermediarydfivers
who have assumed the market rik.

The existing provision of the SEC’s confirmatiorlerapplicable to certain riskless
principal trades in equity securities by non-manketker dealers also emphasizes the
need for offsetting orders. Exchange Act Rule 10(a)(2)(ii)(A) applies to
circumstances in which a “broker or dealer [thathot a market maker in an equity

“ LARRY HARRIS, TRADING AND EXCHANGES. MARKET MICROSTRUCTURE FOR
PRACTITIONERS 68 (2003).

& In re Kevin B. Waide, Exchange Act Rel. No. 30%8pr. 7, 1992).
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security and, if, after having received an ordebty from a customer, the broker or
dealer purchased the equity security from anotleesgn to offset a contemporaneous
sale to such customer, the broker or dealer s@ddcurity to another person to offset
a contemporaneous purchase from such custoffigfINRA trade reporting rules also
recognize the importance of offsetting orders gwredicate to a “riskless principal
transaction.”

2. Disclosure of dealer compensation on riskless prifal
trades, not on at-risk trades, is more consistent ih the
SEC’s recommendation and the Proposals’ stated regatory
purpose.

Disclosure of the difference between the custamaele price and the reference
transaction price on riskless principal tradedasest to the type of markup disclosure
that the SEC has previously proposed and to themmeendation in the SEC
Municipal Report® As SIFMA understands the Proposals, the poliggaitve behind
the confirmation disclosure requirement is to hbelpnd investors understand the
amount of dealer compensation in circumstanceshitiwthe amount of mark-up is
“readily determinable® In this regard, the SEC has stated that “[b]eeaiskless
principal transactions are very similar, as a pcattnatter, to agency transactions, and
the amount of the mark-up or mark-down is readigtedninable, confirmation
disclosure of a municipal bond dealer's compengaitiothese circumstances should
allow customers to more effectively assess thendéas of the prices provided by
dealers.®

The recommendation included in the SEC Municipap®&t was limited to
disclosure of the mark-up or mark-down on risklpggacipal transactions in order to
provide customers information about dealer compgensa As the SEC Municipal
Report pointed out, in the context of such tratles mark-up or mark-down is “readily
determinable” — an acknowledgement that alternatweuld be more complicated and

7 See als@&xchange Act Rule 3a5-1(b) (“[T]he term risklessgipal transaction means

a transaction in which, after having received adeorto buy from a customer, the bank
purchased the security from another person to toéfssmntemporaneous sale to such customer
or, after having received an order to sell fromuatomer, the bank sold the security to another
person to offset a contemporaneous purchase fromaistomer.”).

" As recently as 2010, the MSRB also proposed tbnelea “riskless principal

transaction” as “a transaction in which, after reiog an order from a customer, the dealer
purchased the security from another person to toffs®ntemporaneous sale to such customer
or, having received an order to sell from a custrtiee dealer sold the security to another
person to offset a contemporaneous purchase frem@ustomer.” MSRB Regulatory Notice
2010-10 (Apr. 21, 2010).

8 SEC Municipal Report at 148.
7 FINRA Reg. Notice 14-52 at 3 n.5 (citing SEC Muipal Report).
80 SEC Municipal Report at 148.
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potentially confusing to investors. The Reportoakxplained that limiting such

disclosure to riskless principal transactions woléd “comparable” to existing Rule
10b-10 disclosure for certain equity transactitindn fact, given the current state of
corporate and municipal bond transaction reportingrlRACE and EMMA, any new

confirmation disclosure requirement with specifitccp references ought to focus on
the set of readily auditable riskless principaties:

In the past, limitations on the data reported fomripal
securities transactions may have made it diffidolt
identify riskless principal transactions, for pusps of
compliance with — and enforcement of — a rule neqgi
disclosure of markups or markdowns on such
transactions. These limitations are no longer gare
today’'s market, as pricing data on municipal sé@#i
transactions is reported soon after execution. sTiue
already have the data necessary to identify riskles
principal transaction%

3. Riskless principal transactions can be more reasody
identified but a disclosure requirement will still require
significant technology and compliance expense to ptement.

The disclosure of mark-ups or mark-downs on rsklprincipal trades most
closely identifies dealer compensation, the infdroma that the SEC believes is
germane to customers. A riskless principal disglesrequirement is likely to
necessitate the development of order tracking systéogether with compliance
surveillance and monitoring programs to ensurelessk principal transactions are
properly identified in such systems or otherwisgfled in existing systems. Attempts
to match customer trades to reference transactisrescribed in the Proposals would
necessarily require an ex post analysis that wiaddlt in the disclosure of, at best, an
approximation of dealer compensation that woul# iis/estor confusiof® Simple
disclosure of the difference in price between taatisns executed in the same security
at a prior point on the same day risks inaccuratedgting any difference in price
among transactions on the same day as a “mark-gpimething entirely at odds with
FINRA mark-up rules and guidance and MSRB fair ipgcrules. For example, the
MSRB’s Report on Secondary Market Trading in thenMipal Securities Market
noted that “paired-trade differentials and totastomer-to-customer differentials . . .
generally do not equate to the formal conceptsnark-up’ and ‘mark-down,’ . . . and
generally would not be suitable for making direamparisons to individual

81 SEC Municipal Report at 148-49.

82 Commissioner Michael S. Piwowar, Remarks at thlE42 Municipal Finance

Conference presented by The Bond Buyer and Brankitlis Business School, Boston,
Massachusetts (Aug. 1, 2014).

8 SeesupraPart ILA.
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transactions in the current mark&t.” There are still differences between agency
disclosure and riskless principal disclosure thaild cause customer confusion, the
resulting costs of which still would need to beefally considered. For example, in a

riskless principal trade between two customersheagstomer would receive the

disclosure of the entire difference between the hng sell price. This disclosure

differs significantly from the typical agency traasion disclosure, where each

customer confirmation would generally disclose #imeount of commission paid just

by that customer.

4. The identification of riskless principal transactions would
avoid confusion inherent in identifying other types of
reference transactions.

Identification of riskless principal transactions less confusing and less
uncertain than the identification of reference $@ations that may occur at any time
during the day and that may not be related in aegmingful commercial way to the
customer trade. Traders would know whether traatesriskless or not, and could
classify them as such, or firms could otherwiseniii¢ them at the time of trade.
Classifications could be surveilled through orderenmranda or related
contemporaneous transaction documentation to dietermhether riskless principal
trades have been properly identified for disclosafrthe reference transaction price on
the trade confirmation. Firms’ supervisory and etiemce programs could be
designed to test and verify the status of closenne executions.

Absent a limitation to riskless principal transaos, there is a risk that credit
events will occur between the two (or several) lefghe matched transactions subject
to the confirmation disclosure obligation as cutiserproposed. Customers may
conclude that the difference in price is entirelymark-up (which is indeed the
implication of the disclosure), when in fact sonmtjpn of it would reflect a change in
the bond’s value or prevailing market price. FINR#Ad the MSRB have long
acknowledged that credit events and news can haigndicant and immediate impact
on bond values, and permit dealers to consideretideselopments when assessing
prevailing market prices.

Although SIFMA believes that a retail risklessnuipal disclosure requirement
would impose enormous costs and burdens that wstilldoutweigh the benefits —
especially in light of the suggested alternativeptomote greater usage of existing
transparency platforms — any further regulatoryspitrof a price specific disclosure
requirement should entail a reproposal with a foars disclosure of dealer
compensation solely in the context of riskless @pal trades.

84
2014).

MSRB, Report on Secondary Market Trading in thenMipal Securities Market (July
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C. Any Confirmation Disclosure Obligation With Specific Price
References Should Be More Carefully Tailored To Aply Only to
Retail Customers.

Institutional and other sophisticated custometsrotransact in bonds with a
par value of $100,000. Accordingly, the “qualifgisize” (FINRA) or threshold for
providing pricing reference information (MSRB) skaue changed to 99 bonds or
fewer or $99,999 or less to avoid the substantimhimer of non-retail transactions at
the $100,000 levéf FINRA has previously used “less than $100,000aasandard
for identifying retail bond transactions, insteadtioe proposed “$100,000 or less”
metric® In particular, 72.8 percent of transactions inninipal securities involve
$50,000 or less in face amount. An additional 1@éscent of transactions in
municipal securities involve $50,001 - $100,000face amount’ Accordingly,
setting the threshold at $99,999 or less wouldgéigthe disclosure requirement in
approximately 80 percent of all transactions witlef@rence transaction.

In addition to establishing more appropriate qianthresholds, any
confirmation disclosure obligation with specificiqge references should also use
defined terms to exclude institutional and othephssticated investors. Institutions
and other sophisticated customers also regulahstrct in quantities below $100,000
par amount when exiting orphan positions or accatmng a larger, desired position
incrementally. Moreover, institutions and otheplsigticated investors have multiple
dealer relationships that provide additional insigito bond prices and the fixed
income market more generally. For these reasonsngnothers, an additional
improvement on the approach taken by the Propasalémit application of the
disclosure requirement to retail transactions wdndldo also exclude transactions from
the requirement that are with a defined set ofitutgtnal customers and customers
recognized by statute as having a high level ofrfaial sophistication and/or
investable assef§. The Proposals are appropriately focused on tleel (i€ any) for
additional confirmation disclosure for retail bomyestors. For a variety of reasons,
institutional and other sophisticated investorsnxdboneed the type of disclosure called
for by the Proposals — a point acknowledged inSBE Municipal Report:

8 As set forth above at note 57, SIFMA urges FIN&®A the MSRB to avoid the use of
trader jargon that equates one bond with $1,0@@iror face amount.

8 SeeExchange Act Release No. 73623, 79 Fed. Reg. 5980907 (Nov. 24, 2014)
(“FINRA TRACE data shows that from 2007 through 20fetail-sized transactiondefined
to mean trades with a face value of less than $0,in corporate bonds increased
approximately 97 percent to about 16,000 dailyeasdl) (emphasis added).

87 MSRB, Report on Secondary Market Trading in thanMipal Securities Market

(July 2014), at 22 (Figure I11.C).

88 “The proposal categorizes a transaction invohiff bonds or fewer or bonds in a par

amount of $100,000 or less as a retail-size traimsacHowever, this approach may not
necessarily capture every retail trade and magome instances, capture some small trades
executed on behalf of an institutional customéSRB Regulatory Notice at 9-10.
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Although institutional investors vary widely in siand
sophistication, the larger ones tend to have actess
variety of sources of municipal securities pricing
information.  This pricing information can include
indicative quotes provided by their municipal bond
dealer networks and post-trade transaction infdonat
provided by vendors and others. Institutional stoes
also may directly employ analysts, traders, anderoth
professionals who are experienced in using thdablai
informational tools and making independent pricing
judgments?®

Existing FINRA and MSRB rules and interpretatiospgcifically MSRB Rule G-
8(a)(xi) and FINRA Rule 4512(c) (defining “institahal account”), as well as
Investment Company Act Section 2(a)(51) (definimmadlified purchaser”), provide
readily available classifications that dealers halveady integrated into their business
operations. These are the rules that are usedstionglish between retail and non-
retail customers in many contexts, and regulatdrsulsl maintain a consistent
approach to making such distinctions. Whether éfgrence to an “institutional
account” or “qualified purchaser,” each of thesemte reflects a regulatory or
congressional determination that investors so ifledsare sufficiently sophisticated
and/or resourced that they are unlikely to relyvilgaon dealers to make their
investment decisions. Moreover, it is operationabmplex and prone to error to have
different ways of seeking to distinguish betweeraileand non-retail customers.
Accordingly, these pre-existing classifications ddbe used to avoid an unnecessary
disclosure obligation to institutional and othepkisticated investors.

FINRA and MSRB should further clarify, whicheveriteria are ultimately
used to classify institutional and other sophisédacustomers, that they should be
applied at the parent account level, not at the aatount level. For example,
transactions with investment advisers in amountseeding any qualifying size
(whether $100,000 par value as proposed, or the mppropriate $99,999 level) or
allocated to retail customers of the investmentisady should not be subject to the
proposed confirmation disclosure obligations. tud be enormously complex and
potentially impossible for dealers to allocate was portions of an institutional block
trade into retail customers’ respective componen{gor example, a purchase of
$500,000 face amount of a bond by an investmentagemon behalf of advisory
clients will be booked as allocated and confirmédha sub account/end customer
level, potentially as ten, $50,000 transactionsThe investment adviser or other
institution making the transaction decision haseascto pricing information, and so

89

SEC Municipal Report at 121-122See alsp GAO Report No. 12-265, Municipal
Securities: Overview of Market Structure, PricingdaRegulation (Jan. 2012) at 20-27
(“individual investors generally have less inforioat and expertise to assess prices than
institutional investors.”)
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disclosures aimed at retail investors should natbeired.

D. Any Confirmation Disclosure Obligation Should Allow Separately-
Operated Trading Desks To “Match” Only their Own Tr ades.

When proprietary, retail, and institutional traglidesks operate independently,
their transactions should not be disclosed in amaathat suggests integratiomo the
extent a member may set up bona fide aggregatiats wh bond trading desks,
modeled on the aggregation units in Section 208f(fiRegulation SHO, 17 C.F.R. 8
242.200(f), it should not need to identify tradasone aggregation unit as reference
transactions for customer trades in another aggorgainit. The object of the
Proposals would not be advanced by disclosing thee pdifferential between
unconnected transactiongzor example, if a retail trading desk sells a coro 80
bonds at 99 from inventory and on the same daysémee firm’s proprietary trading
desk is able to acquire 1,000 bonds at 97.5 inparage transaction, disclosure of the
1.5 point price differential would convey no meajiful information about dealer
compensation (the object of the proposal) and wouldct mislead the customeBy
allowing dealers to disclose “matched” trades bgragation unit and dealer MPID,
the confirmation disclosure would be consistenthweikisting TRACE and EMMA
transaction reporting obligations.

In addition, any confirmation disclosure requiretnehould be neutral as to
business model. For example, some full servickdsrdealers have institutional and
retail trading desks within the same member. Qtheawe their retail and institutional
desk in different members. By applying the requieet at the aggregation unit level,
the Proposals would operate the same and requeresame, comparable disclosure,
regardless of the structure of the business, ewesituiations where one aggregation
unit sourced liquidity through another aggregatioit.

E. Dealers Should Be Permitted To Disclose a Standarfales Credit
or Mark-up in Lieu of the Confirmation Disclosure of the Proposal.

While SIFMA opposes the mandatory adoption of cassiman or mark-up
schedules generally, in circumstances in whichaedéhas an existing sales credit or
mark-up schedule that details the compensation ttmatfirm and its salesperson
receive for retail bond transactions, disclosur¢hat schedule to customers via a link
on the confirmation or of the actual markup on doafirmation, should satisfy the
policy objective behind the requirement. Accordyndgirms should be given the
option to choose to disclose mark-ups in this manime lieu of making the
confirmation disclosure (or observing any matcmmgthodology) contemplated by the
Proposals. SIFMA reiterates that this approachulshbe considered as an alternative
option available to dealers that transact in taghion and not as a mandate to create or
adopt retail mark-up or commission schedules (wIB¢BMA has and continues to
oppose).
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F. Any New Confirmation Requirement Should Not Require
Confirmations To Be Canceled and Corrected Due Sdieto a
Change to the Reference Transaction Price.

In the event any disclosure requirement uses aemfe transaction concept,
the re-billing or cancellation of a reference tia@t®n should not occasion the issuance
of a replacement confirmation for the matched tramdess its terms have also
changed. At times, the trade that included theregice price may be cancelled or
corrected in a manner that either changes theemderprice or that obviates the trade
as a reference price trade (for example, if theletrégs cancelled outright or was
accidentally booked as a buy but needed to be kelabas a sell). In these instances,
SIFMA requests confirmation that Firms would not teguired to re-confirm the
customer trade.

V. IN LIGHT OF THE CONSIDERABLE BURDENS ACKNOWLEDGED
TO BE ASSOCIATED WITH PROPOSALS, FINRA AND THE MSRB
HAVE NOT CONDUCTED AN ADEQUATE COST / BENEFIT
ANALYSIS.

As currently formulated, the Proposals may vioklie Exchange Act, as well
as other federal laws governing SRO rulemaking.es€hlaws require, among other
things, that FINRA, the MSRB, and the SEC consither burdens on competition
presented by the Proposals and whether their amoptould impede the operation of
the capital markets, including the secondary mafixetiebt securities. Other federal
statutes require the consideration and quantiboatf the effect that the Proposals
would have on small business entities, includingkbr-dealers and issuers of debt
securities, and restrict the adoption of new rekeeping obligations absent
compliance with certain procedural requirementst thfe urging of the SEC, both
FINRA and the MSRB have adopted policies that govkis type of economic impact
assessment, designed to facilitate the agencywenaquired by federal law. Indeed,
FINRA and the MSRB should not even propose a ruildout some meaningful,
substantive evidentiary basis — however preliminario conclude that the benefits
would outweigh the estimated costs and burdenshabhdimply evaluate assumed or
speculated benefits against invited comments ots.co¥et nothing in the Proposals
suggests that FINRA or the MSRB has even begurotopde a record that would
either permit an informed analysis of these assestby public commenters or allow
an appropriate review by the SEC offices chargeatl eonducting the agency’s review
pursuant to Exchange Act Section 19(b)(2). (Parl)

Nor has there been any apparent considerationhef Iéss burdensome
alternatives that are available using existingastiructure to accomplish the stated
regulatory objective. For years the published gyobf FINRA and the MSRB has
been to use the TRACE and EMMA platforms to inceelasnd pricing transparency.
The costs of these platforms must be considerdaeicontext of a change of approach
to accomplishing the same or similar objectiveRar( IV.B.) These costs, coupled
with the enormity of the costs and burdens thatld/de associated with the Proposals
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as currently formulated, simply cannot be justifldthe putative benefits claimed to
accompany the proposed disclosure. (Part IV.C.)

A. By Policy, FINRA and the MSRB Must Each Conduct a Rbust
Cost-Benefit Analysis that Demonstrates that the Rposals Are
Needed, that the Costs Associated with them Are Nessary, and
that No Other Less Burdensome Alternatives Would Met the
Objective.

Exchange Act Sections 15A(b)(9) and 15B(b)(2)(€quire that FINRA and
MSRB rules “not impose any burden on competitioh mecessary or appropriate in
furtherance of the purposes of [the Act].” ExchaWgt Section 3(f) also requires the
SEC, when reviewing a proposed rulemaking, to “mers in addition to the
protection of investors, whether the action wilbmiote efficiency, competition, and
capital formation.” To aid in this consideratioBROs must provide a detailed
statement regarding the burden on competition @y be imposed by a proposed
rule. In the context of a proposed rulemaking, tiigation to justify the new
obligation is on the SROs, and they cannot satlsfyrequirement to analyze potential
costs by simply punting questions to the affectatities.

Each of FINRA and the MSRB has adopted and puddisformal policies
governing economic impact analySis.These policies are quite clear in terms of the
obligation to gather, analyze, and publish quasdiftosts and to catalog the evidence
relied upon to arrive at those figures. For exanpihe MSRB policy provides, in
pertinent part:

The SEC Guidance stresses the need to attempt to
guantify anticipated costs and benefits even when t
available data is imperfect. In order to quantibgts and
benefits, data is necessary. At an early stagéheén
rulemaking process, the rulemaking staff shoulchtidie

data sources that would potentially assist in
guantification and should attempt to obtain theessary
data. In its public comment process, the MSRB khou
describe the measurement approach used, include
references and descriptions of data used and gpibef
timeframe analyzed!

% FINRA, Framework Regarding FINRA's Approach tooBomic Impact Assessment

for Proposed Rulemaking (Sept. 2013); MSRB, Potiaythe Use of Economic Analysis in
MSRB Rulemaking (Sept. 2013).

o MSRB, Policy on the Use of Economic Analysis itsRB Rulemaking (Sept. 2013),
at 2. See alsaMark Schoeff, Jr.Ketchum: What this industry is missing when it conme

CARDS Investment News, Dec. 5, 2014 (“We think the &fgts are absolutely obvious, but
we recognize it's always our obligation to look s#ty at costs,” said Richard Ketchum,
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The requirements of the FINRA and MSRB policiesraferenced in the Proposals, in
corresponding sections that address costs and itsenefryet nowhere in either
regulatory notice is there any description of @éfdhat were taken or are contemplated
to quantify costs, to evaluate the specific co$t§ions developing a new system to
capture and deliver required disclosures” (FINR&)to identify “relevant empirical
evidence available” (MSRB).

While the Proposals contain a number of recitatsuathe need to weigh costs
and benefits, there are no statistics — not a singke — that purport to quantify any
costs of the proposed requirement, even while agladying that “the proposal would
impose burdens and costs on firms.” As a resdt,Rroposals balance unmeasured,
aspirational benefits against unquantified cost&] preliminarily conclude that the
benefits are justified:

FINRA believes that, in trades in the same security
where the firm and the customer trades occur on the
same trading day, requiring firms to disclose theepto

the firm, the price to the customer, and the cpwading
differential will provide customers with comprehams
and beneficial information, while balancing the tscand
burdens to firms of providing disclosute.

Such a statement presupposes an analysis of ddthat been vaguely requested, not
yet received, and not the result of any formulaieghublished methodology. It is so
far from the requirements imposed by statute aritypthat it suggests an effort to
justify a regulatory decision already made — theywgposite of the approach required
by FINRA and MSRB policies. When contrasted witie tcost-benefit analysis
undertaken by the SEC in connection with the ma&stemt amendments to the
confirmation rule® the efforts undertaken to date to analyze the ¢zalg are wholly
inadequate and would not withstand administratividicial scrutiny.

In addition to the inadequacy of FINRA and the MB3Rcost-benefit analyses
to date, neither of the Proposals details any actmo comply with the Paperwork
Reduction Act of 199% or the Regulatory Flexibility Act Specifically, any
approval by the SEC of the Proposals as curremtigndilated would create a new
“collection of information” requirement by imposirg “recordkeeping requirement”
on ten or more persons to identify and track refeeetransactions and corresponding

Financial Industry Regulatory Authority Inc. chammand chief executive.”).
92 FINRA Regulatory Notice 15-52 at 10.

9 Mutual Fund Distribution Fees; Confirmations, Féd. Reg. 47,064, 47,126 (Aug. 4,
2010).

94 44 U.S.C. 88 3501-3510
9 5 U.S.C. § 605(b).
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price differentialS® The Proposals do not contain any representatiatriie proposed

collection of information has been or will be sulted to the Office of Management
and Budget for review of this new recordkeepingureament. Nor has FINRA or the
MSRB explained whether — or on what basis — theyld/be able to certify to the SEC
that the Proposals would not have a significantnendc impact on small business
entities, such as regional broker-dealers withtéchbond trading operations.

Not only are the Proposals lacking in a numbengedrassessment of the costs
and burdens that would be borne by member firnes; tfo not address or even attempt
to measure the potential impact on bond marketdigu Such an endeavor is entirely
within the capability of FINRA and the MSRB, as thecent commission and
publication of secondary market analyses by expeetsined by the MSRB
demonstrates. Such an examination would be censigtith the prudence undertaken
by FINRA and the MSRB in the context of trade dmss®tion and reflect that the
risks of even small reduction in retail bond markeuidity could easily injure
investors far more seriously than any benefit tgdi@ed by the Proposals.

B. In Light of the Two Decades and Millions of DollarsSpent Pursuing
Fixed Income Price Transparency Initiatives throughthe TRACE
and EMMA Platforms, FINRA and the MSRB Must Justify with
Particularity a Decision To Ignore Less Costly Altenatives Using
This Existing Infrastructure.

Neither FINRA nor the MSRB has explained why, dinae when the bond
markets have never had greater transparency, thgofals — more sweeping and
broader than a proposal rejected on four prior siocs based on cost / benefit
analyses — is now necessary. Although the Propagedstion the willingness of retail
investors to “actively seek out information and maloferences as to which
transactions are most relevaifi they provide no statistics about usage of TRACE& an
EMMA or the portion of retail investors who accehegir accounts electronically or
otherwise access the internet for investments okibhg. Indeed, until the issuance of
the Proposals in November, public pronouncementse weplete with figures
demonstrating the effectiveness of these platfdfms.

% 44 U.S.C. § 3502(3)(A)(i).

o7 5 U.S.C. 88 605(b) (certification requirementp3@) (initial regulatory flexibility
analysis requirement).

9% MSRB Regulatory Notice at 13.

9 CompareSEC Municipal Report at 35 n.194 (“The Staff urstends that the MSRB’s
EMMA website has received over 20 million page sewer year, and the MSRB is
forecasting over 25 million page views in 2012&hd MSRB, 2008 Fact Book at 1 (noting
that EMMA had “put timely market information diréctat the fingertips of retail investors”
and “vastly improved on the information that retail’estors could readily obtain”)yith

MSRB Regulatory Notice at 13 (“[U]sing EMMA to comct the relevant pricing analysis



Ms. Marcia E. Asquith Mr. Ronald W. Smith
Financial Industry Regulatory Authority Municipa¢&urities Rulemaking Board
Page 41 of 45

The benefits of the Proposals are acknowledgebetancremental given the
amount of pricing information already available rietail investors® In fact, the
TRACE and EMMA information is more useful to retdbnd investors than the
disclosure specified in the Proposals, becaus@ R&CE and EMMA data is available
pre-trade, whereas some retail investors will egeive the proposed disclosure until
approximately three days after the trade; the TRA&E EMMA data includes
comparative data from multiple market participamtbereas the proposed disclosure
includes comparative data from only one marketigpent; and the TRACE and
EMMA data includes a rich data set of trade prigeoss time, whereas the proposed
disclosure is largely a single data point. The NB3Rs characterized the Proposal as
one that simply would “provide investors with infeation generally already publicly
available” on EMMA® Accordingly, the resources that will be spentaanply with
the Proposals, both initially and over time, wobkl better used to enhance retail use
of TRACE and EMMA.

FINRA and the MSRB must include among the costhefProposal the funds
that have already been spent on infrastructure muaihtenance of their price
dissemination platforms that will not be used toaplish the stated objective. Since
1994, both FINRA and the MSRB have pursued longgeaplans to design, build,
maintain, and enhance centralized platforms for thissemination of pricing
information to retail investors. Any number of eubroposals and fee assessments
since 1994 have been justified on the basis thesetlplatforms would be enhanced
over time to make an ever-increasing amount ofepdata available to investors
electronically and free of cost in lieu of altefimas such as mailings or confirmation
disclosure®® FINRA and the MSRB also need to compare the imergal benefit of
the Proposals given the existence of pricing datailable through TRACE and
EMMA, to the total cost of the Proposals, as wallta the alternatives that may be
available to enhance retail investors’ use of TRA®E EMMA.

requires that customers actively seek out inforomatand make inferences as to which
transactions are most relevant. Conducting thie tyf pricing analysis places a burden on
customers.”).

100 MSRB Regulatory Notice at 13 (“Currently, reteilstomers may use EMMA to gain

insight into the market for the securities theyl&dy viewing recent trade prices in the same
or similar securities in similar quantities.”).

1ot MSRB, 2014 Annual Report at 6.

102 For example, the MSRB justified the substantists associated with EMMA by its
contemplated use as the primary price disseminatidricle for retail investorsSeeMSRB
SR-2009-02 (Mar. 29, 2009), at 59 (stating thatM&RB “believes that the benefits realized
by the investing public from the broader and easieailability of disclosure and price
transparency information in connection with mundtigecurities that would be provided
through the EMMA primary market disclosure servioed EMMA trade price transparency
service would justify any potentially negative ingpan existing enterprises from the operation
of EMMA.”).
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FINRA and the MSRB must also explain why they didt entertain
alternatives that would make greater — and perhagp® innovative — use of TRACE
and EMMA. For example, the MSRB has published pléor “free public user
accounts” that would allow investors to “manage EMNMalert settings*®®
Presumably these accounts and alert settings vepdchte in a similar fashion to push
notices that are commonplace and accessible onriatyaf electronic devices.
Neither FINRA nor the MSRB has explained why ineestcould not receive alerts of
the sort currently proposed using this type of usarount based on existing trade
reports. Millions of bank depositors and creditdcaustomers sign up to receive
customized alerts on a daily basis. And neith&RA nor the MSRB has explained
why TRACE and EMMA could not be designed to sendhterested investors emails
with trading data by CUSIP, or be designed to alfows to deliver to customers
simple, one-click hyperlinks to access CUSIP-spetidding information.

C. The Costs and Burdens Associated with Implementatio and
Compliance Would Far Outweigh the Potential Benefs.

Although neither FINRA nor the MSRB appear to hpeegformed any analysis
of the actual costs of system enhancement nece$sarthe proposed disclosure
requirement, the most recent SEC-required amendnterRRule 10b-10 disclosures for
certain mutual fund distribution fees included taded cost-benefit analysis. In order
to implement that requirement — which was far lEm®plicated than the Proposals and
did not involve the design of matching algorithmshe SEC estimated that clearing
firms alone would incur one-time burdens in exaas$180 million and that total one-
time burdens would exceed $258 millitffi.

Substantial system enhancements would be requfethtroducing firms,
clearing firms, and vendor licensors of front-eydtems to implement the Proposals.
The costs would be disproportionately high for draatl regional broker-dealers with
limited bond trading operations or with overwhelgiininstitutional customer bases.
These entities compete with larger multi-servicen$ that may be better able to absorb
the costs of infrastructure development and maartee. Based on discussions with
SIFMA member firms, preliminary assessments clgsgie work required by the
proposals as requiring a large information techgwlgroject involving high
complexity. Preliminary assessments suggest tiosited to firm-specific technology
for introducing firms would range from $500,000 gosmaller firm to as much as $2.5
million for large diverse organizations. Prelimipassessments suggest that clearing
firms may need to expend in excess of 5,000 mansho@learing firms would need to
alter point of entry systems to accept two newdifields; enrich the fields and add
them to the trade record in accordance with alkeottnade facts to be published
downstream; enable confirmation systems to ackriyddhe new fields, using either

103 MSRB, Long-Range Plan for Market TransparencydBets (Jan. 27, 2012) at 8.

104 Mutual Fund Distribution Fees; Confirmations, #&d. Reg. 47,064, 47,126 (Aug. 4,
2010).
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pre-formatted locations or trailer fields; modifyoroections processes to permit
correspondent firms to view and correct the nevd$ieand update daily activity

reports to include the new values and fields. é&djh SIFMA does not currently have
assessments from front-end vendor licensors, thests are very likely to be

substantial as well in light of experience withgonmodifications to address regulatory
reporting requirements.

The claimed benefits are acknowledged to be inergaf® and less
desirablé® to increased use of TRACE and EMMA by retail bameestors. Neither
FINRA nor the MSRB have evaluated alternatives taly achieve greater use of
TRACE and EMMA by those “who may not know of EMMA may not have the time
or wherewithal to conduct their own transactionesgsh” but who are nevertheless
presumed to benefit from the proposed disclo$lUreAs discussed above, the cost of
even a modified proposal limited strictly to risk$eprincipal transactions significantly
outweighs the purported benefits — something forepkatedly by the SEC in prior
rulemakings.

1% See, e.g.MSRB, 2014 Annual Report at 6 (acknowledging tinat Proposal “would
provide investors with information generally alrgguiblicly available” on EMMA).

16 Confirmation of Transactions, Exchange Act Reb. 184962, 59 Fed. Reg. 59,612,
59,616 (“Price transparency [through TRACE and EMMiAfully developed, will provide
better market information to investors on a timadgis . . . .").

107 MSRB Regulatory Notice at &ee alsoFINRA Regulatory Notice at 2 (“Although
knowledgeable industrious customers could obseheset trading patterns retrospectively

using TRACE data, our understanding is that retatomers do not typically consult TRACE
data.”).



Ms. Marcia E. Asquith Mr. Ronald W. Smith
Financial Industry Regulatory Authority Municipa¢&urities Rulemaking Board
Page 44 of 45

CONCLUSION

SIFMA thanks FINRA and the MSRB for the opportynib comment on the
Matched Trade Proposals. SIFMA fully supportsdbgective to enhance bond market
price transparency by putting more information itlte hands of retail investors. To
this end, SIFMA urges FINRA and the MSRB to withalridne Proposals in favor of an
approach that directs retail investors to the esttenpricing information available free
of charge on TRACE and EMMA. As formulated, th@pbsals risk confusing retalil
investors, present unworkable challenges in appdica and threaten burdensome
operational challenges while imposing unjustifiexsts and burdens than alternatives
that would embrace TRACE and EMMA. SIFMA beliewbat — if FINRA and the
MSRB were to require a new confirmation disclosabdigation with specific price
references — alternative formulations would bettecomplish the desired regulatory
objective. Nonetheless, the enormous costs andeharassociated with even these
alternative formulations significantly outweigh therported benefits. Finally, SIFMA
notes that nothing in the Proposals suggests thiR4 or the MSRB have conducted
an adequate cost-benefit analysis as required daderal law and their own policies.
The astronomical costs and burdens associatedimjlementation and compliance
with the Proposals far outweigh the unproven bésefi

SIFMA welcomes the opportunity to discuss the Psap®y SIFMA’s
comments, and the various alternatives that woatd berve our shared objectives. If
you have any questions, please do not hesitateontact the undersigned or Paul
Eckert and Bruce Newman, SIFMA'’s outside couns&Vvdiner Cutler Pickering Hale
and Dorr LLP, at (202) 663-6000.

Respectfully submitted,

v [T TE Gl

—
Sean Davy L’/ David L. Cohen
Managing Director Managing Director & Associater@ral Counsel
Capital Markets Division Municipal Securities Dsion
SIFMA SIFMA
(212) 313-1118 (212) 313-1265

sdavy@sifma.org dcohen@sifma.org
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