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1.

Text of the Proposed Rule Change
(a) Pursuant to the provisions of Section 19(b)(1) of the Securities Exchange Act

of 1934 (“Act” or “SEA”),1 Financial Industry Regulatory Authority, Inc. (“FINRA”) is
filing with the Securities and Exchange Commission (“SEC” or “Commission”) a
proposed rule change to amend FINRA Rule 2232 (Customer Confirmations) to require
members to disclose additional pricing information on retail customer confirmations
relating to transactions in fixed income securities.
The text of the proposed rule change is attached as Exhibit 5.
(b) Not applicable.
(c) Not applicable.
2.

Procedures of the Self-Regulatory Organization
At its meeting on February 26, 2016, the FINRA Board of Governors authorized

the filing of the proposed rule change with the SEC. No other action by FINRA is
necessary for the filing of the proposed rule change.
If the Commission approves the proposed rule change, FINRA will announce the
effective date of the proposed rule change no later than 90 days following Commission
approval. The effective date will be no later than 365 days following Commission
approval.
3.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change
(a)

Purpose

FINRA is proposing to amend Rule 2232 to require members to provide
additional pricing information on customer confirmations in connection with non1

15 U.S.C. 78s(b)(1).
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municipal fixed income transactions with retail customers. Specifically, if a member
trades as principal with a non-institutional customer in a corporate debt or agency debt
security, the member must disclose the member’s mark-up or mark-down from the
prevailing market price for the security on the customer confirmation, if the member also
executes one or more offsetting principal transaction(s) on the same trading day on the
same side as the customer trade, the aggregate size of which meets or exceeds the size of
the customer trade.
While members are already required, pursuant to SEA Rule 10b-10, to provide
customers with pricing information, including transaction cost information, in connection
with transactions in equity securities where the member acted as principal, no comparable
requirement currently exists for transactions in fixed income securities.2 Based on
statistics that are discussed in greater detail below, FINRA believes that some customers
pay materially higher mark-ups or mark-downs in retail-size trades than other customers
for the same fixed income security. FINRA believes that the proposed requirement will
provide meaningful and useful pricing information to retail customers in fixed income
securities. FINRA believes that the proposal will better enable customers to evaluate the
cost and quality of the execution service that members provide, will promote
2

See 17 CFR 240.10b-10. Under Rule 10b-10, where a member is acting as
principal for its own account and is not a market maker in an equity security, and
receives a customer order in that equity security that it executes by means of a
principal trade to offset the contemporaneous trade with the customer, the rule
requires the member to disclose the difference between the price to the customer
and the dealer’s contemporaneous purchase (for customer purchases) or sale price
(for customer sales). See Rule 10b-10(a)(2)(ii)(A). Where the firm acts as
principal for any other transaction in an NMS stock, or an equity security that is
listed on a national securities exchange and is subject to last sale reporting, the
rule requires the member to report the reported trade price, the price to the
customer in the transaction, and the difference, if any, between the reported trade
price and the price to the customer. See Rule 10b-10(a)(2)(ii)(B).
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transparency into firms’ pricing practices, and will encourage communications between
firms and their customers about the pricing of their fixed income transactions.
As described in greater detail in Item 5 below, FINRA initially solicited comment
on a related proposal in Regulatory Notice 14-52 (“initial proposal”),3 and subsequently
on a revised proposal in Regulatory Notice 15-36 (“revised proposal”).4 FINRA also has
been working with the MSRB to develop similar proposals, as appropriate, to ensure
consistent disclosures to customers across debt securities and to reduce the operational
burdens for firms that trade multiple fixed income securities. As such, the MSRB has
been developing its own pricing information disclosure proposal, and FINRA and the
MSRB published their initial and revised proposals concurrently.5 FINRA understands
that the MSRB intends to file a substantially similar rule change.
Provided below is a more detailed description of each aspect of the proposed rule
change.
Scope of the Disclosure Requirement
The proposed rule applies where the member buys (or sells) a security on a
principal basis from (or to) a non-institutional customer and engages in one or more
offsetting principal trades on the same trading day in the same security, where the size of
the member’s offsetting principal trade(s), in the aggregate, equals or exceeds the size of
the customer trade. A non-institutional customer is a customer account that is not an

3

See Regulatory Notice 14-52 (November 2014).

4

See Regulatory Notice 15-36 (October 2015).

5

See MSRB Regulatory Notice 2015-16 (September 2015), MSRB Regulatory
Notice 2014-20 (November 2014).

Page 6 of 474
institutional account, as defined in Rule 4512(c).6 In addition, the proposed rule applies
only to transactions in corporate debt securities, as defined in the proposed rule,7 and
agency debt securities, as defined in Rule 6710(l).8
FINRA believes that the proposed rule provides meaningful pricing information
to individual investors that would most benefit from such disclosure, while not imposing
unduly burdensome disclosure requirements on members. FINRA believes that requiring
disclosure for retail customers, i.e., accounts that are not institutional accounts, is
appropriate because retail customers typically have less ready access to market and
pricing information than institutional customers. FINRA believes that using the
definition of an institutional account as set forth in Rule 4512(c) to define the scope of

6

Rule 4512(c) defines an institutional account as an account of “(1) a bank, savings
and loan association, insurance company or registered investment company; (2)
an investment adviser registered either with the SEC under Section 203 of the
Investment Advisers Act or with a state securities commission (or any agency or
office performing like functions); or (3) any other person (whether a natural
person, corporation, partnership, trust or otherwise) with total assets of at least
$50 million.”

7

The proposed rule defines a corporate debt security as a “debt security that is
United States (“U.S.”) dollar-denominated and issued by a U.S. or foreign private
issuer and, if a ‘restricted security’ as defined in Securities Act Rule 144(a)(3),
sold pursuant to Securities Act Rule 144A, but does not include a Money Market
Instrument as defined in Rule 6710(o) or an Asset-Backed Security as defined in
Rule 6710(cc).”

8

Rule 6710(l) defines an agency debt security as “a debt security (i) issued or
guaranteed by an Agency as defined in paragraph (k); or (ii) issued or guaranteed
by a Government-Sponsored Enterprise as defined in paragraph (n). The term
excludes a U.S. Treasury Security as defined in paragraph (p) and a Securitized
Product as defined in paragraph (m), where an Agency or a GovernmentSponsored Enterprise is the Securitizer as defined in paragraph (s) (or similar
person), or the guarantor of the Securitized Product.” To make the proposed
changes to Rule 2232 applicable to agency debt securities, as part of this proposal,
FINRA will amend Rule 0150 to add Rule 2232 to the list of FINRA rules that
apply to “exempted securities,” except municipal securities.
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the proposal is appropriate because firms use this definition in other rule contexts,
therefore reducing the implementation costs associated with this proposal.9
Same Day Triggering Timeframe
FINRA believes that it is appropriate to require disclosure of the mark-up or
mark-down where the firm’s offsetting principal trade(s) equaled or exceeded the size of
the customer trade on the same trading day. To the extent that a member will often use
its contemporaneous cost or proceeds, e.g., the price it paid or received for the bond, as
the prevailing market price for purposes of calculating the mark-up or mark-down,
FINRA believes that limiting the disclosure to those instances where there is an offsetting
trade in the same trading day will reduce the variability of the mark-up and mark-down
calculation.
As is discussed in greater detail in Item 5, a number of commenters stated that the
window for triggering disclosure should be limited to two hours. Among other things,
commenters argued that a two-hour window would be easier to implement, and would
more closely capture riskless principal trades, which would align the proposed disclosure
to the riskless principal disclosure requirements for equity securities under Rule 10b-10.
As is also discussed below, FINRA has generated statistics, based on trade data
reported to the Trade Reporting and Compliance Engine (“TRACE”), that indicate that
9

As discussed in greater detail below, FINRA initially proposed that the disclosure
requirement would apply to customer trades of a “qualifying size,” which was
defined as customer transactions involving 100 bonds or less or bonds with a face
amount of $100,000 or less, based on reported quantity. In response to comments
that the proposed size-based standard could either exclude retail customer
transactions above that amount from the proposed disclosure, or subject
institutional transactions below that amount to the proposed disclosure, FINRA
revised the proposal to incorporate the Rule 4512(c) definition of an institutional
account.
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the majority of firm principal/customer trades that occur within the same trading day
occur within thirty minutes of one another. Nonetheless, FINRA believes that there are
added benefits to requiring disclosure for trades that occur within the same trading day,
rather than only trades that occur within two hours. First, the full-day window will
ensure that more investors receive mark-up or mark-down disclosure, even where their
trades occur more than two hours from the firm principal trade (but still occur on the
same trading day). Second, the full-day window may make members less likely to alter
their trading patterns in response to the proposed rule, as members would be required to
hold positions overnight to avoid the proposed disclosure.10 Finally, as is discussed
further below, TRACE data for 3Q15 shows a material difference between the median
mark-up/mark-down and the mark-ups/mark-downs at the tail of the distribution,
indicating that some customers (those at the tail of the distribution) paid considerably
more than others (at the median of the distribution). This data indicates that there is
variability in the difference in prices paid in both firm principal and customer trades that
occurred close in time to one another, e.g., within 30 minutes, and in firm principal and
customer trades that did not occur close in time to one another. Based on this data,
10

It is important to note that, under Rule 5310 (Best Execution and
Interpositioning), members must use reasonable diligence to ascertain the best
market for the security and buy or sell in such market so that the resultant price to
the customer is as favorable as possible under prevailing market conditions.
Supplementary Material .01 to Rule 5310 further emphasizes that a member must
make every effort to execute a marketable customer order that it receives fully
and promptly. Any intentional delay of a customer execution to avoid the
proposed rule or otherwise would be contrary to these duties to customers. If the
proposed rule change is approved, FINRA will monitor trading patterns to ensure
firms are not purposely delaying a customer execution to avoid the disclosure. A
firm found to purposefully delay the execution of a customer order to avoid the
proposed disclosure may be in violation of the proposed rule, Rule 5310 and Rule
2010 (Standards of Commercial Honor and Principles of Trade).
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FINRA believes that the proposed disclosure would provide valuable information for
customers whose trades occurred on the same trading day as the firm principal trade,
regardless of whether those trades occurred close in time.
Some commenters recommended that FINRA limit the disclosure obligation to
riskless principal transactions involving retail investors, as this would more accurately
reflect dealer compensation and transaction costs, and would be more consistent with the
stated objectives of the SEC in this area. These commenters would apply the proposed
rule to riskless principal transactions as previously defined in the equity context by the
Commission, where the broker-dealer has an “order in hand” at the time of execution.
However, FINRA believes that it may be difficult to objectively define, implement and
monitor a riskless principal trigger standard for fixed income securities and also believes
that using the riskless principal standard ultimately is too narrow and that customers will
benefit from the disclosure irrespective of whether the firm’s capacity on the transaction
was riskless principal.
Non-Arms-Length Affiliate Transactions
With respect to the offsetting principal trade(s), where a member buys from, or
sells to, certain affiliates, the proposal would require the member to “look through” the
member’s transaction with the affiliate to the affiliate’s transaction with a third party in
determining when the security was acquired and whether the “same trading day”
requirement has been triggered. Specifically, FINRA proposes to require members to
apply the “look through” where a member’s transaction with its affiliate was not at armslength. For purposes of the proposed rule change, an “arms-length transaction” would be
considered a transaction that was conducted through a competitive process in which non-
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affiliate firms could also participate—e.g., pricing sought from multiple firms, or the
posting of multiple bids and offers—and where the affiliate relationship did not influence
the price paid or proceeds received by the member. As a general matter, FINRA would
expect that the competitive process used in an “arms-length” transaction, e.g., the request
for pricing or platform for posting bids and offers, is one in which non-affiliates have
frequently participated. FINRA believes that sourcing liquidity through a non-armslength transaction with an affiliate is functionally equivalent to selling out of its own
inventory for purposes of the proposed disclosure trigger. FINRA therefore believes it is
appropriate in those circumstances to require a member to “look through” its transaction
with its affiliate to the affiliate’s transaction with a third party to determine whether the
proposed rule applies in these circumstances.11
Exceptions for Functionally Separate Trading Desks and Fixed-Price Offerings
The proposed rule also contains two exceptions from the proposed disclosure
requirement. First, if the offsetting same day firm principal trade was executed by a
trading desk that is functionally separate from the firm’s trading desk that executed the
transaction with the customer, the principal trade by that separate trading desk would not
trigger the disclosure requirement. Firms must have in place policies and procedures
reasonably designed to ensure that the functionally separate principal trading desk
through which the member purchase or member sale was executed had no knowledge of

11

Similarly, in a non-arms-length transaction with an affiliate, the member also
would be required to “look-through” to the affiliate’s transaction with a third
party and related cost or proceeds by the affiliate as the basis for determining the
member’s calculation of the mark-up or mark-down pursuant to Rule 2121 (Fair
Prices and Commissions).
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the customer transaction.12 FINRA believes that this exception is appropriate because it
recognizes the operational cost and complexity that may result in requiring a firm
principal trade executed by a separate, unrelated trading desk as the basis for determining
whether a mark-up or mark-down disclosure is triggered on the customer confirmation.
For example, the exception would allow an institutional desk within a firm to service an
institutional customer without necessarily triggering the disclosure requirement for an
unrelated trade performed by a separate retail desk within the firm. At the same time, in
requiring that the member have policies and procedures in place that are reasonably
designed to ensure that the functionally separate principal trading desk had no knowledge
of the customer transaction, FINRA believes that the exception is sufficiently rigorous to
minimize concerns about the potential misuse of the exception. In other words, in the
example above, the firm could not use the functionally separate trading desk exception to
avoid the proposed disclosure requirement if trades at the institutional desk were used to
source transactions at the retail desk.
FINRA also believes that this exception is appropriate and consistent with the
concept of functional and legal separation that exists in connection with other regulatory
requirements, such as SEC Regulation SHO, and notes that some members already
maintain functionally separate trading desks to comply with these requirements.
12

This exception is distinguished from the “look through” provision noted above,
whereby the customer transaction is being sourced through a non-arms-length
transaction with the affiliate. Under the separate trading desk exception,
functionally separate trading desks are required to have policies and procedures in
place that are reasonably designed to ensure that trades on the functionally
separate desks are executed with no knowledge of each other and reflect unrelated
trading decisions. Additionally, FINRA notes that this exception would only
apply to determine whether or not the proposed disclosure requirement has been
triggered; it does not change a member’s existing requirements relating to the
calculation of its mark-up or mark-down under Rule 2121.
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Second, the proposed rule would not apply if the member acquired the security in
a fixed-price offering and sold the security to non-institutional customers at the same
fixed-price offering price on the day the securities were acquired. In a fixed-price
offering, the compensation paid to the firm, such as the underwriting fee, is paid for by
the issuer and described in the prospectus. Given the availability of information in
connection with a fixed-price offering, FINRA believes that the proposed disclosure is
not warranted in those instances where the security is sold at the fixed-price offering
price.
Proposed Information to be Disclosed on the Customer Confirmation
If the transaction meets the criteria described above, the member would be
required to disclose the member’s mark-up or mark-down from the prevailing market
price for the security. The mark-up or mark-down would be calculated in compliance
with Rule 2121 and the supplementary material thereunder, and would be expressed both
as a total dollar amount and as a percentage of the prevailing market price.13 FINRA
believes that it is appropriate to require firms to calculate the mark-up in compliance with
Rule 2121, as Supplementary Material .02 to Rule 2121 provides extensive guidance on
how to calculate the mark-up for the fixed income securities to which the proposal would

13

FINRA and the MSRB conducted investor testing which indicated that investors
found that disclosing the mark-up or mark-down both as a dollar amount and as a
percentage of the prevailing market price would be more useful than only
disclosing it in one of those forms.
FINRA and the MSRB also solicited comment on whether to require members to
disclose additional information on the trade confirmation for trades with retail
customers, including whether firms should provide a link to TRACE, and whether
firms should disclose the time of the customer trade. In response to comments
received and support based on investor testing, FINRA intends to submit a rule
filing in the near future that proposes these requirements.
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apply, including a presumption to use contemporaneous cost or proceeds. While some
commenters noted the operational cost and complexity of implementing a previous
iteration of this proposal, FINRA notes that firms are currently subject to Rule 2121 and
are required to evaluate the mark-ups that they charge in connection with trades to ensure
that they are fair and not excessive.14 FINRA notes that the proposal does not alter the
requirements of Rule 2121, or otherwise intend to modify how firms calculate mark-ups.
FINRA recognizes that the determination of the prevailing market price of a particular
security may not be identical across firms and FINRA will expect that firms have
reasonable policies and procedures in place to calculate the prevailing market price and
that such policies and procedures are applied consistently across customers. Although
the Supplementary Material to Rule 2121 provides extensive guidance, to the extent that
firms have additional interpretive questions on the application of Rule 2121 to specific
scenarios, FINRA will issue additional guidance as necessary.
FINRA believes that the proposal will provide retail customers with several
important benefits. As discussed above, members are not required to provide customers
who buy or sell fixed income securities with the same pricing information regarding
mark-ups and mark-downs as customers who buy or sell equity securities. FINRA
14

Because the proposed mark-up disclosure is not triggered unless an offsetting
principal trade occurred on the same day, FINRA anticipates that the number of
customer trades that will use a price other than the price of a contemporaneous
trade as the prevailing market price are small. Using 3Q15 data, of the retail-size
customer trades that have an offsetting firm principal trade on the same trading
day, over 83 percent of those trades occurred within 30 minutes of each other. In
10.5 percent of these instances, an intervening trade, either by the same firm or a
different market participant, occurred. Given the close time proximity between
the majority of firm principal and customer trades, and the fact that most of these
trades did not have an intervening trade, firms will typically use their
contemporaneous cost as the prevailing market price.
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believes that requiring mark-up/mark-down disclosure will provide retail investors in
non-municipal fixed income securities in transactions covered by the rule with
comparable information to what retail investors in equity securities currently receive.
FINRA believes that this disclosure will better assist fixed income investors in
understanding and comparing the transaction costs associated with their purchases and
sales.
As noted in Item 2 of this filing, if the Commission approves the proposed rule
change, FINRA will announce the effective date of the proposed rule change no later than
90 days following Commission approval. The effective date will be no later than 365
days following Commission approval.
(b)

Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act,15 which requires, among other things, that FINRA rules
must be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, and, in general, to protect investors and the public
interest, and Section 15A(b)(9) of the Act,16 which requires that FINRA rules not impose
any burden on competition that is not necessary or appropriate.
FINRA believes that this proposed rule change is consistent with the Act because
it will provide retail customers with meaningful and useful additional pricing information
that retail customers cannot readily obtain through existing data sources such as TRACE.
This belief is supported by investor testing, which indicates that investors find aspects of

15

15 U.S.C. 78o-3(b)(6).

16

15 U.S.C. 78o-3(b)(9).
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the proposed requirements useful, including disclosing the mark-up or mark-down both
as a dollar amount and as a percentage of the prevailing market price. FINRA believes
that some customers pay materially more for trades in fixed income securities than other
customers in comparable trades. FINRA believes that the proposed rule will better
enable customers to evaluate the cost of the services that members provide by helping
customers understand mark-ups or mark-downs from the prevailing market prices in
specific transactions. FINRA further believes that this type of information will promote
transparency into members’ pricing practices and encourage communications between
members and their customers about the execution of their fixed income transactions.
This proposal also will provide customers with additional information that may assist
them in detecting practices that are possibly improper, which would supplement FINRA’s
own surveillance and enforcement program.
4.

Self-Regulatory Organization’s Statement on Burden on Competition
FINRA does not believe that the proposed rule change will result in any burden

on competition that is not necessary or appropriate in furtherance of the purposes of the
Act. The proposed changes will apply equally to all similarly situated members.
Additionally, all members already have an obligation to calculate mark-ups to ensure
compliance with Rule 2121.
Economic Impact Assessment
(a) Need for the Rule
FINRA is concerned that retail investors in fixed income securities currently are
limited in their ability to understand and compare transaction costs associated with their
purchases and sales. Investor testing conducted by FINRA and the MSRB reveals that
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investors lack a clear understanding of the concepts and definitions of mark-up and markdown and their role in dealer compensation. The proposed disclosure is expected to
provide retail investors with valuable pricing information, encourage investor
participation in the fixed income markets, and foster price competition among dealers,
which may lower transaction costs for retail transactions in fixed income securities.
The staff’s analysis of TRACE data for 3Q15 finds a large difference between the
estimated median mark-up/mark-down and the tail of the distribution, indicating that
some customers paid considerably more than others in similar trades.17 For example, for
retail-size (100 or fewer bonds) investment grade corporate debt transactions in 3Q15, the
median estimated mark-up on customer buy orders was 0.53 percent, whereas the 95th
percentile was more than four times higher (2.23 percent), suggesting that while the
mark-up was half a percent or less on 50 percent of these orders, five percent of the
orders (representing approximately 7,000 trades) had mark-ups of more than two
percent.18 Similarly, the median estimated mark-up for retail-size corporate debt
17

The mark-up and mark-down calculations involved matching customer trades to
offsetting same-day principal trades by the same dealer in the same CUSIP. This
included matching same-sized trades as well as trades of different sizes where
there was no same-sized match (e.g., a dealer purchase of 100 corporate bonds
matched to two sales to customers of 50 corporate bonds each). The mark-ups
(mark-downs) on customer buys (sells) correspond to the percentage difference in
price in customer trades and the offsetting principal trade. In cases when the
offsetting principal trade was also a customer trade, the combined mark-up and
mark-down (“spread”) on these roundtrip transactions was calculated as the
percentage difference in price between the customer buy and the customer sell.

18

Most matched trades occurred close in time to each other. For example, among
mark-up pairs of retail-size customer purchases in investment grade corporate
bonds in 3Q15, approximately 80 percent of the paired trades occurred within 30
seconds of each other. Nonetheless, the estimated mark-ups and mark-downs
were calculated based on matching customer trades to offsetting same-day
principal trades by the same dealer in the same CUSIP, and thus may be different
from the ones calculated based on the prevailing market price.
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transactions in high-yield and unrated securities in 3Q15 was 0.83 percent and the 95th
percentile was 2.96 percent.
Some market participants suggested that the proposed disclosure might not be
meaningful because the observed dispersion in mark-ups might be explained by bond- or
execution-specific characteristics. The staff’s analysis of TRACE data for 3Q15 does not
find relationships between mark-ups and bond- or execution-specific characteristics that
would fundamentally undermine the value of the proposed requirement.
Specifically, some market participants asserted that high mark-ups might be
adequate compensation for enhanced execution price. For example, it was argued that a
dealer might reasonably charge a high mark-up on a customer purchase if the transaction
price was lower than the prevailing market price. To examine the relationship between
mark-up and price, the staff compared the price of each retail-size customer purchase
(sale) of a bond to all prices of retail-size customer purchases (sales) of the same bond in
3Q15 to measure relative execution price.19 The analysis finds that higher estimated
mark-ups were associated with higher, not lower, purchase prices as compared to all the
purchase prices of the same bond in the same quarter. For instance, for retail-size
customer purchases of investment grade corporate bonds, the trades with the lowest
estimated mark-ups (below the fifth percentile) had an average price percentile ranking of
19

The sample only includes customer transactions that can be matched with
offsetting same-day principal trades. In addition, the staff notes that the metric of
relative execution price would be less reliable if fixed income security prices
fluctuated widely within 3Q15. However, the monthly volatility of 10-year
Treasury rates in 3Q15 was always below the average level of the prior 10 years,
indicating that the interest rate volatility was moderate during the quarter.
Treasury securities are considered to be free of default risk, and therefore are
commonly used as a reliable interest rate benchmark for a wide range of private
market transactions.

Page 18 of 474
35. In contrast, the trades with the highest estimated mark-ups (above the 95th
percentile) had an average price percentile ranking of 63.
Some market participants asserted that high mark-ups and mark-downs might be
caused by exceptionally low transaction quantities. For example, it was argued that a
high mark-up on a customer purchase order of only three bonds might be justified by the
high search cost. The analysis of TRACE data for 3Q15 finds no evidence that the
highest estimated mark-ups were associated with unusually low quantities. For instance,
for retail-size customer purchases of investment grade corporate bonds, the median
quantity of the trades with the highest estimated mark-ups (above the 95th percentile)
was 20 bonds. Moreover, the median quantity did not change much for trades with
different estimated mark-up levels.20
As discussed above, the mark-up and mark-down estimation involves matching
same-sized trades as well as trades of different sizes where there was no same-sized
match (e.g., a dealer purchase of 100 corporate bonds matched to two sales to customers
of 50 corporate bonds each). Some market participants asserted that the practice of
breaking down a large transaction into smaller offsetting customer trades might lead to
lower mark-ups due to the economies of scale, and thus might help explain the observed
dispersion in mark-ups. The analysis of TRACE data for 3Q15 finds that splitting a
larger principal trade into multiple smaller offsetting customer trades was associated with
higher, not lower, mark-ups.
20

The median quantity was 28 bonds for trades with mark-ups below the fifth
percentile, 15 bonds for trades with mark-ups between the 25th and 50th
percentiles, and 20 bonds for trades with mark-ups between the fifth and 10th
percentiles, the 10th and 25th percentiles, the 50th and 75th percentiles, the 75th
and 90th percentiles, and the 90th and 95th percentiles.
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The analysis of TRACE data for 3Q15 also shows that the observed differences in
estimated mark-ups were unlikely to be solely driven by bond characteristics. The results
for retail-size customer purchases of investment grade corporate bonds serve as an
example. Among the bonds that had the highest estimated mark-ups (above the 95th
percentile), approximately 77 percent also had trades with estimated mark-ups below the
median. Moreover, these 77 percent of bonds traded more frequently with estimated
below-median mark-ups. Further, the staff’s analysis finds that bonds with higher trading
frequencies in 3Q15, and presumably higher liquidity, had higher estimated mark-ups.21
In conclusion, the observed large dispersion in mark-ups and mark-downs do not
appear to principally reflect bond or execution characteristics. The proposed disclosure is
expected to provide customers with valuable and consistent information to understand,
compare and evaluate transaction costs associated with their trades.
(b) Economic Baseline
The proposal would impact broker-dealers in the retail market of corporate and
agency debt securities by imposing confirmation disclosure requirements on certain
customer transactions. In 3Q15, the average daily number of retail-size customer trades
was 18,330 in corporate debt securities and 676 in agency debt securities. The
transactions were mainly concentrated among large firms. For example, the top 20
broker-dealers with the highest volumes accounted for roughly 70 percent of the
transactions for both corporate and agency debt securities.
It is estimated that approximately 59 percent of the retail-size customer trades in
corporate debt securities in 3Q15 would have been subject to the disclosure requirement
21

The analysis also finds a negative but limited impact of credit rating on the level
of mark-ups.
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if the proposed rule had been in place.22 These disclosure-eligible trades were reported
by about 800 dealers but were concentrated among large dealers. As discussed above,
dealers already have an obligation to calculate their mark-ups for principal transactions in
non-municipal fixed income securities to ensure compliance with Rule 2121.
(c) Economic Impacts
(i) Benefits
FINRA believes that the proposal will provide retail customers with meaningful
and useful pricing information that these customers cannot readily obtain through
TRACE data. As evidenced by investor testing, investors consider it important to know
how much firms charge for transactions in fixed income securities, yet they are
unfamiliar with mark-ups and mark-downs. FINRA believes that the pricing information
will better enable customers to evaluate the cost and quality of the services that members
provide by helping customers understand mark-ups or mark-downs from the prevailing
market prices in specific transactions. FINRA further believes that this type of
information will promote transparency into members’ pricing practices and encourage
communications between members and their customers about the pricing of their fixed
income transactions. By providing additional pricing information to customers, this
proposal may encourage customers to seek out other dealers that might offer more
competitive prices for the services offered, which may incentivize members to offer more
competitive prices to their retail customers. Any resulting reduction in the differential
between the prevailing market price and the price paid by the customer would reduce
transaction costs paid by investors and enhance investor confidence in the alignment
22

The percentage of eligible transactions may be overestimated as some matched
trades may be transactions with affiliates or other trading desks.
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between transaction costs and the value of the services received, which may encourage
wider participation by investors in the retail segments of the corporate and agency debt
market.23
(ii) Costs
FINRA recognizes that the proposal would impose burdens and costs on
members. In both Regulatory Notices 14-52 and 15-36, FINRA specifically solicited
comment on the potential costs of the proposal to members.24 For example, in
Regulatory Notice 15-36, FINRA asked about the anticipated costs to firms in developing
and implementing systems to comply with the revised proposal and the anticipated ongoing costs associated with the revised proposal. FINRA asked members to provide the
estimates of these costs, and the assumptions underlying those estimates. While
commenters stated that the initial and the revised proposals would impose significant
implementation costs on firms, no commenters provided specific cost estimates or a
framework to assess anticipated costs.
Among other things, the proposal would require members to develop and deploy a
methodology to satisfy the disclosure requirement, identify trades subject to the
disclosure, convey the mark-up on the customer confirmation, and adopt policies and
procedures to track and ensure compliance with the requirement. To apply the “look
23

FINRA notes that this proposal may also provide regulatory benefits, as
disclosing additional pricing information to customers may assist them in
detecting practices that are possibly improper, which would supplement FINRA’s
own surveillance and enforcement program.

24

Regulatory Notices 14-52 and 15-36 proposed to require members to disclose a
“reference price,” while this proposal requires mark-up disclosure, as determined
from the prevailing market price. As discussed below, requiring mark-up
disclosure rather than reference price disclosure may result in lower compliance
costs.
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through” to non-arms-length transactions with affiliates, members would also need to
obtain the price paid or proceeds received and the time of the affiliate’s trade with the
third party. FINRA is also aware, however, that some members already provide a form
of mark-up disclosure for their customers, and may therefore incur fewer costs in
complying with the proposed disclosure requirement.
The proposal would require firms to examine transactions occurring both before
and after a customer trade execution to determine whether the trade is subject to the
disclosure requirement. FINRA recognizes that the forward-looking approach
(comparison to trades occurring after customer trades) may be difficult to implement in
some current confirmation processing systems. Some firms with such systems stated that
they would need to both maintain the current systems and build entirely new systems to
comply with the proposed rule change. The operational impact of the proposal would be
more material to these firms.
(iii) Effect on Competition
FINRA believes that the proposal would improve price transparency, enhance
investor confidence, and promote price competition among dealers in the retail market of
corporate and agency debt securities. Increased participation by retail investors and
competitive pressure may lead to lower transaction costs.
In response to Regulatory Notices 14-52 and 15-36, some commenters stated that
the costs associated with increased pricing disclosure may lead some dealers to exit the
retail market. Some commenters noted that the requirement to disclose pricing
information if the firm principal trade and the customer trade occurred on the same
trading day would disproportionately impact smaller firms, as larger firms would be more
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able to hold positions overnight and not trigger the proposed requirement.
For each dealer’s retail-size customer trades in corporate bonds in 3Q15, the staff
estimated the percentage of trades with offsetting same-day principal transactions. While
large firms had a lower average percentage of matched trades than small firms, the
difference appeared to be much greater between firms that were more active in the retail
corporate bond market and firms that were less active.25 For example, for the top 20
firms that are most active in the retail corporate bond market (as measured by the total
number of retail-size customer trades in principal capacity in the corporate bond market
in 3Q15), on average 52 percent of the trades made by those firms qualified as matched
trades.26 In contrast, the average percentage of matched trades was 88 percent for all
other firms. Therefore, it is possible that large firms and firms that are more active in the
retail corporate bond market have greater capacity to hold inventory and source retail
trades from that inventory, and therefore are less likely to trigger the proposed disclosure
requirement.
Large firms and firms that are more active in the retail corporate bond market may
respond to this proposal differently than other firms. Market participants indicated to
FINRA that the costs of altering the trade processing and reporting systems for instances
where the triggering principal trade occurred after the customer trade would be

25

FINRA considers firms with 150 or fewer registered representatives as small
firms and 500 or more as large firms. The average percentage of matched retailsize customer transactions of corporate bonds in 3Q15 was 89 percent for small
firms and 82 percent for large firms. The difference was statistically significant.
While the most active firms in the retail corporate bond market tend to be large,
well-known firms, there are exceptions.

26

As retail transactions are proxied by trades of 100 bonds or less, some retail-size
trades by the more active firms may be institutional transactions.
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substantial. FINRA anticipates that large and more active firms are more likely to
provide the disclosure to all retail customers even where a triggering principal trade has
not occurred at the time of the customer trade because it would likely be less expensive
than other methods of ensuring compliance with the proposed rule. FINRA understands
that it is unlikely for less active firms to trade with a retail customer without an offsetting
transaction. In the cases that they do, they may choose not to provide the disclosure to all
retail customers, but then incur the costs of providing the trade processing information at
the end of the day, cancelling and correcting the confirmation trade report at the end of
the day for any retail trade that subsequently met the reporting requirements of the
proposed rule. It is also possible that firms may choose to avoid entering into any trade
that would subsequently trigger a reporting obligation, e.g., by holding a position
overnight.
More generally, FINRA understands that some firms are considering providing
the mark-up/mark-down disclosure on all retail trades, regardless of whether the dealers’
offsetting trade is made within the same day or not. Similarly, some firms have proposed
to provide mark-up/mark-down disclosure on both retail and non-retail transactions to
lower the costs associated with identifying disclosure-eligible trades. Providing any
additional disclosure would be voluntary to firms, and would likely only occur where the
benefits, including reduced implementation costs, outweighed the costs imposed. For
example, a firm that voluntarily provides disclosure on all retail principal transactions
(regardless of whether there was an offsetting transaction on the same trading day) would
be able to avoid the forward-looking aspect of the proposal and its associated costs. As
well, providing additional disclosures may limit the differential impact on smaller firms.
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And, as discussed above, FINRA notes that any intentional delay of a customer execution
to avoid the proposed rule would be contrary to a firm’s duties to customers under Rules
2010 and 5310. If the proposed rule is approved, FINRA will monitor trading patterns to
ensure firms are not purposely delaying a customer execution to avoid the disclosure.
The staff also analyzed TRACE data for 3Q15 to understand the relationship
between mark-ups and firm characteristics. The analysis finds that large firms and firms
that are more active in the retail corporate bond market tend not to be represented within
the tail of the largest estimated mark-ups and mark-downs in the distribution in the
sample examined. For example, large firms accounted for 85 percent of all retail-size
customer purchases of investment grade corporate bonds in 3Q15, but only 61 percent of
the trades with the highest estimated mark-ups (above the 95th percentile).27 Similarly,
the top 20 firms as measured by the total number of retail-size customer trades in
principal capacity in the corporate bond market in 3Q15 accounted for 68 percent of all
retail-size customer purchases of investment grade corporate bonds in 3Q15, but only 28
percent of the trades with the highest estimated mark-ups. These relationships remain
significant after controlling for bond and execution characteristics. To the extent that the
proposed disclosure may lead to changes in investor and firm behaviors, it can logically
be anticipated to have a greater impact on firms currently charging relatively high markups and mark-downs. Therefore, the analysis implies that the associated economic costs
may be higher to some small firms and firms less active in retail customer trades.
However, it is important to note that small firms tend to be overrepresented within
both the tail of the highest and the tail of the lowest mark-ups and mark-downs in the
27

The sample only includes customer transactions that can be matched with
offsetting same-day principal trades.

Page 26 of 474
sample examined. In other words, while a disproportionate number of small firms
charged relatively high mark-ups, there were also a disproportionate number of small
firms that charged relatively low mark-ups. For example, small firms accounted for 8
percent of all retail-size customer purchases of investment grade corporate bonds in
3Q15, but 18 percent of the trades with the lowest estimated mark-ups (below the 5th
percentile). This implies that some small firms offering competitive prices may benefit
from the proposed disclosure.
Moreover, small firms are more likely to have their customer confirmations
generated by clearing firms. To the extent that clearing firms will not pass along the full
implementation costs to each introducing firm, small firms may incur lower costs than
large firms to comply with the proposed rule change.
Therefore, while it is possible that the costs associated with the proposal may lead
small dealers to consolidate with large dealers or to exit the market, the effect may be
limited. FINRA recognizes that increased concentration in the retail market for fixed
income transactions could impact retail costs, by either increasing or decreasing those
costs. FINRA also recognizes the potential for members to shift some of the compliance
costs on to customers.
(iv) Other Considerations
As initially proposed, FINRA would have required members to disclose a
“reference price,” which used a baseline that is derived from the price that was actually
paid by the firm for the bond that same day, and the differential between that reference
price and the price to the customer. In response to both the initial proposal and the
revised proposal, commenters raised concerns about the usefulness of reference price
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disclosure, and the potential burdens associated with implementing such disclosure.
Based on concerns raised by commenters about the potential burdens associated with
reference price disclosure, FINRA is now amending the proposal to require mark-up
disclosure, as determined from the prevailing market price. FINRA believes that
requiring mark-up disclosure rather than reference price disclosure may result in lower
compliance costs, as members are already required under Rule 2121 to ensure that markups and mark-downs are fair, and therefore should be calculating mark-ups to ensure
compliance with Rule 2121. While FINRA notes that some members may generate
customer confirmations on an intra-day basis, FINRA notes that the mark-up on the
customer trade should generally be established at the time of that trade, which should
reduce the impact of this proposal upon the confirmation generation process. While firms
may still need to delay confirmation generation until the end of the day for at least some
portion of disclosure-eligible trades due to the forward-looking aspect of the proposal,
FINRA again notes that firms that voluntarily choose to provide disclosure on all retail
trades could continue to provide confirmations intra-day, as the forward-looking aspect of
the proposal would no longer be relevant.
FINRA recognizes that the determination of the prevailing market price may not
be identical across firms and thus may result in a lack of comparability or consistency in
disclosures, especially for thinly traded securities. FINRA expects that firms have
reasonable policies and procedures in place to calculate the prevailing market price in a
manner consistent with Rule 2121 and that such policies and procedures are applied
consistently across customers.
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FINRA believes that requiring disclosure for non-institutional accounts may
lessen some of the costs and complexity associated with this proposal by allowing firms
to use an existing distinction that already is integrated into their operations.
(d) Alternatives Considered
As discussed above and below, FINRA considered several alternative approaches
and modified the proposal to reduce potential burdens and costs on member firms. For
example, FINRA had proposed the disclosure of a “reference price,” but then amended
the proposal to require the disclosure of the mark-up or mark-down from the prevailing
market price. Similarly, a “qualifying size” requirement was replaced with an exclusion
for transactions that involve an institutional account. In response to comments and
concerns, FINRA also proposes to exclude from the proposed disclosure those
transactions which are part of fixed-price offerings on their first trading day and which
are sold at the fixed-price offering price, and firm-side transactions that are conducted by
a department or desk that is functionally separate from the retail-side desk. Where the
member’s principal trade was executed with an affiliate of the member in a transaction
that was not at arms-length, FINRA proposes to require a member to “look through” its
trade with the affiliate to the affiliate’s trade with the third party to determine whether
disclosure is required.
5.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others
This proposal was published for comment in Regulatory Notice 14-52 (November

2014) and Regulatory Notice 15-36 (October 2015). Thirty-two comments were received
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in response to Regulatory Notice 14-52,28 and eighteen comments were received in
28

See Letter from Michael Nicholas, CEO, Bond Dealers of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“BDA Letter I”);
letter from John T. Macklin, Director of Operations, Brean Capital, LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“Brean
Letter”); letter from Richard Bryant, President, Capital Investment Group, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated August 4, 2015 (“CIG
Letter”); letter from Micah Hauptman, Financial Services Counsel, Consumer
Federation of America, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“CFA Letter I”); letter from Chris Melton, Executive Vice
President, Coastal Securities, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 16, 2015 (“Coastal Securities Letter I”); letter from Michael S.
Nichols, Principal, Cutter Advisors Group, dated December 5, 2014 (“Cutter
Letter”); letter from Larry E. Fondren, President and CEO, DelphX LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 7, 2015 (“DelphX
Letter”); Letter from Herbert Diamant, President, Diamant Investments Corp., to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 9, 2015
(“Diamant Letter I”); letter from Robert A. Eder, to Cynthia Friedlander, FINRA,
dated December 30, 2014 (“Eder Letter I”); letter from Robert A. Eder, dated
April 1, 2015 (“Eder Letter II); letter from Norman L. Ashkenas, CCO, Fidelity
Brokerage Services LLC and Richard J. O’Brien, CCO, National Financial
Services, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated January
20, 2015 (“Fidelity Letter I”); letter from Darren Wasney, Program Manager,
Financial Information Forum, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“FIF Letter I”); letter from David T. Bellaire, Executive
Vice President and General Counsel, Financial Services Institute, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“FSI Institute
Letter I”); letter from Rick Foster, Vice-President and Senior Counsel, Financial
Services Roundtable, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“Financial Services Roundtable Letter”); letter from Fintegra,
LLC (“Fintegra Letter”); letter from Alexander I. Rorke, Senior Managing
Director, Hilliard Lyons, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“Hilliard Letter”); letter from Thomas E. Dannenberg,
President and CEO, Hutchinson Shockey Erley and Co., to Ronald W. Smith,
Corporate Secretary, MSRB, dated January 20, 2015; letter from Andrew
Hausman, President, Interactive Data, to Marcia E. Asquith, Corporate Secretary,
FINRA, dated January 20, 2015 (“Interactive Data Letter”); letter from Scott A.
Hayes, President and CEO, Institutional Securities Corp., to Marcia E. Asquith,
Corporate Secretary, FINRA, dated January 2, 2015 (“ISC Letter”); letter from
Vincent Lumia, Managing Director, Morgan Stanley Smith Barney LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 20, 2015
(“Morgan Stanley Letter I”); letter from Jed Bandes, President, Mutual Trust Co.
of America Securities, dated December 23, 2014 (“Mutual Trust Letter”); letter
from Hugh D. Berkson, Executive Vice-President, Public Investors Arbitration
Bar Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
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response to Regulatory Notice 15-36.29 A copy of Regulatory Notice 14-52 is attached as

January 20, 2015 (“PIABA Letter I”); letter from Joseph R.V. Romano, President,
Romano Brothers and Co., to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 19, 2015 (“Romano Letter”); letter from Paige W. Pierce, President
and CEO, RW Smith & Associates, LLC, dated January 21, 2015 (“RW Smith
Letter I”); letter from Rick A. Fleming, Investor Advocate, SEC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“SEC Investor
Advocate Letter I”); letter from Sean Davy, Managing Director and David L.
Cohen, Managing Director, SIFMA, to Marcia E. Asquith, Corporate Secretary,
FINRA, dated January 20, 2015 (“SIFMA Letter I”); letter from Robert A. Muh,
CEO, Sutter Securities Inc., to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“Sutter Securities Letter”); letter from Karin Tex, dated
January 12, 2015 (“Tex Letter”); letter from Kyle C. Wootten, Deputy Director –
Compliance and Regulatory, Thomson Reuters, to Marcia E. Asquith, Corporate
Secretary, FINRA, dated January 16, 2015 (“Thomson Reuters Letter I”); letter to
Cynthia Friedlander from Scott D. Baines, Principal, Umpqua Investments, Inc.,
dated January 20, 2015 (“Umpqua Investments Letter”); letter from Bonnie K.
Wachtel, CEO, and Wendie L. Wachtel, COO, Wachtel and & Co Inc., to Marcia
E. Asquith, Corporate Secretary, FINRA, dated January 16, 2015 (“Wachtel
Letter”); letter from Robert J. McCarthy, Director of Regulatory Policy, Wells
Fargo Advisors, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“Wells Fargo Letter I”).
29

See Letter from Michael Nicholas, Bond Dealers of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“BDA Letter
II”); letter from Micah Hauptman, Consumer Federation of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“CFA Letter
II”); letter from Kurt N. Schacht and Linda L. Rittenhouse, CFA Institute, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“CFA Institute Letter”); letter from Chris Melton, Coastal Securities, to Marcia
E. Asquith, Corporate Secretary, FINRA (“Coastal Securities Letter II”); letter
from Herbert Diamant, Diamant Investment Corporation, to Marcia E. Asquith,
Corporate Secretary, FINRA, dated November 30, 2015 (“Diamant Letter II”);
letter from Norman L. Ashkenas and Richard J. O’Brien, Fidelity Investments, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“Fidelity Letter II”); letter from Darren Wasney, Financial Information Forum, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“FIF
Letter II”); letter from David T. Bellaire, Financial Services Institute, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015, (“FSI Institute
Letter II”); letter from David P. Bergers, LPL Financial LLC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 10, 2015 (“LPL Letter”);
letter from Elizabeth Dennis, Morgan Stanley Smith Barney LLC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“Morgan
Stanley Letter II”); letter from Hugh D. Berkson, Public Investors Arbitration Bar
Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December
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Exhibit 2a. A list of comment letters received in response to Regulatory Notice 14-52 is
attached as Exhibit 2b, and copies of the comment letters received in response to
Regulatory Notice 14-52 are attached as Exhibit 2c. A copy of Regulatory Notice 15-36
is attached as Exhibit 2d. A list of comment letters received in response to Regulatory
Notice 15-36 is attached as Exhibit 2e, and copies of the comment letters received in
response to Regulatory Notice 15-36 are attached as Exhibit 2f.
Summary of Initial Proposal and Comments Received
As proposed in Regulatory Notice 14-52, if a firm sold to a customer and bought
the same security as principal from another party on the same trading day, the firm would
have been required to disclose on the customer confirmation (i) the price to the customer;
(ii) the price to the firm of the same-day trade (reference price); and (iii) the difference
between those two prices.30 The initial proposal would apply where the transaction with
the customer was of a “qualifying size,” of 100 bonds or less or bonds with a face value
8, 2015 (“PIABA Letter II”); letter from Paige W. Pierce, RW Smith and
Associates, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
December 11, 2015 (“RW Smith Letter II”); letter from Jason Clague, Charles
Schwab and Co., to Marcia E. Asquith, Corporate Secretary, FINRA, dated
December 11, 2015 (“Schwab Letter”); letter from Rick A. Fleming, Office of the
Investor Advocate, SEC, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated December 11, 2015 (“SEC Investor Advocate Letter II”); letter from Sean
Davy and Leslie M. Norwood, Securities Industry and Financial Markets
Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December
11, 2015 (“SIFMA Letter II”); letter from Manisha Kimmel, Thomson Reuters, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“Thomson Reuters Letter II”); letter from Thomas S. Vales, TMC Bonds LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“TMC Bonds Letter”); letter from Robert J. McCarthy, Wells Fargo Advisors
LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11,
2015 (“Wells Fargo Letter II”).
30

The initial proposal would also apply to instances where the firm buys bonds from
a customer and sells the same bonds as principal to another party on the same
trading day.
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of $100,000 or less, which was designed to capture those trades that are retail in nature.
Of the 31 comments FINRA received on the proposal, 6 supported the proposal,
while 25 commenters generally opposed the proposal or made recommendations on ways
to narrow substantially the scope of the proposal. Generally, commenters that supported
the proposal stated that the proposed confirmation disclosure would provide additional
post-trade information to investors that would be otherwise difficult to ascertain.31 Three
commenters, including the CFA and the SEC Investor Advocate, stated that this
additional information would put investors in a better position to assess whether they are
paying fair prices and the quality of the services provided by their broker-dealer, and also
could assist investors in detecting improper practices.32 The CFA and DelphX indicated
that the proposal would foster increased price competition in fixed income markets,
which would ultimately lower investors’ transaction costs.33 Two commenters
recommended that the proposal not be limited to retail trades under the proposed size
threshold, but that disclosure should be made on all trades involving retail customers,
regardless of size.34
Other commenters opposed the proposal on several grounds. Commenters
questioned whether the proposed disclosure would provide investors with useful
information,35 or whether the disclosure would simply create confusion among

31

See, e.g., SEC Investor Advocate Letter I at 2.

32

See CFA Letter I at 1; DelphX Letter at 2; SEC Investor Advocate Letter I at 2.

33

See CFA Letter I at 1; DelphX Letter at 3.

34

See Eder Letter I at 1; PIABA Letter I at 2.

35

See Diamant Letter at 5; Romano Letter at 3-4; Sutter Securities Letter at 2.
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investors.36 Commenters asserted that the proposed methodology for calculating the
reference price is overly complex37 and would be costly for firms to implement.38
Commenters also indicated the proposal could cause some dealers to exit the retail broker
market, either because firms would be reluctant to adapt to the new disclosure
requirement, or because of increased costs and the potentially lower profits.39
Several commenters suggested ways to narrow the scope of the proposal. Some
commenters recommended that FINRA limit the disclosure obligation to riskless
principal transactions involving retail investors, as this would more accurately reflect
dealer compensation and transaction costs,40 and would be more consistent with the
stated objectives of the SEC in this area and of the proposal itself.41 Some commenters
suggested that the proposed rule should apply to riskless principal transactions as
previously defined by the Commission, wherein the broker-dealer has an “order in hand”

36

See BDA Letter I at 4-5; Diamant Letter I at 6; FSI Institute Letter I at 3; Morgan
Stanley Letter I at 2; SIFMA Letter I at 17; Wells Fargo Letter I at 5; CIG Letter
at 1.

37

See Fidelity Letter I at 4; FIF Letter I at 2; SIFMA Letter I at 24-26; Thomson
Reuters Letter I at 6; Wells Fargo Letter I at 8.

38

See BDA Letter I at 2-3; Diamant Letter I at 7-8; Fidelity Letter I at 4-5; FIF
Letter I at 2; FSI Institute Letter I at 5; Financial Services Roundtable Letter at 5;
Morgan Stanley Letter I at 3; Wells Fargo Letter I at 7-8; Umpqua Investments
Letter at 1.

39

See Brean Letter at 1; Diamant Letter I at 7; FSI Institute Letter I at 8; Umpqua
Investments Letter at 1.

40

See Hilliard Letter at 2; Morgan Stanley Letter I at 2; SIFMA Letter I at 29; Wells
Fargo Letter I at 11.

41

See SIFMA Letter I at 31.
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at the time of execution.42 One commenter, however, did not think that such a limitation
would appreciably reduce the complexity or cost of the proposal.43 Commenters also
suggested that FINRA eliminate institutional trades from the scope of the proposal: for
example, by not covering institutional accounts as defined in FINRA Rule 4512, or
sophisticated municipal market professionals as defined in MSRB Rule D-15.44 Both
Fidelity and SIFMA stated that the proposal should permit trading desks that are
separately operated within a firm to match only their own trades for purposes of pricing
disclosure.45 Morgan Stanley and SIFMA also stated that transactions between affiliates
should not constitute a firm principal trade that, if accompanied by a same-day customer
trade, would trigger the disclosure requirement.46 Commenters also suggested that the
proposal exempt the disclosure of mark-ups on new issues.47 One commenter suggested
that this exemption should exempt the disclosure of mark-up/mark-downs on transactions
in new issues executed at the public offering price on the date of the issue’s sale.48
Rather than proposing reference price disclosure, several commenters suggested
that FINRA instead enhance TRACE, in part by providing greater investor education

42

See Hilliard Letter at 2; SIFMA Letter I at 30; Wells Fargo Letter I at 11.

43

See Thomson Reuters Letter at 7.

44

See BDA Letter I at 6; FIF Letter I at 3; Morgan Stanley Letter I at 3.

45

See Fidelity Letter I at 8; SIFMA Letter I at 36.

46

See Morgan Stanley Letter I at 3; SIFMA Letter I at 21.

47

See BDA Letter I at 6; Coastal Securities Letter I at 1; SIFMA Letter I at 22.

48

See Coastal Securities Letter I at 1.
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about TRACE,49 and requiring firms to make those systems more accessible50 by, for
example, providing more near-real-time TRACE information to investors51 or providing a
link to TRACE on customer confirmations,52 or by aggregating all TRACE data on a
single website.53
In response to the comments received on Regulatory Notice 14-52, FINRA
proposed several modifications to the proposal. First, FINRA proposed to replace the
qualifying size requirement with an exclusion for transactions that involve an institutional
account, as defined in FINRA Rule 4512(c). This would ensure that all eligible
transactions involving retail customers, regardless of size or face amount, would be
subject to the proposed disclosure and was responsive to firms’ concerns about using
disparate definitions of a retail customer. Second, FINRA proposed to exclude from the
proposed disclosure those transactions which are part of fixed-price offerings on their
first trading day and which are sold at the fixed-price offering price. Variable price
offerings would remain subject to the proposed disclosure.54

49

See Fidelity Letter I at 7; FSI Institute Letter I at 6-7; Financial Services
Roundtable Letter at 6; Hilliard Letter at 3; Morgan Stanley Letter I at 2; SIFMA
Letter I at 15-16.

50

See Thomson Reuters Letter I at 7.

51

See Wells Fargo Letter I at 7. Other commenters noted the difficulty of providing
TRACE/EMMA data on the confirmation. See Romano letter at 4.

52

See Fidelity Letter I at 7; FSI Institute Letter I at 6; Hilliard Letter at 3; Morgan
Stanley Letter I at 2; SIFMA Letter I at 15-16.

53

See FIF Letter I at 4; FSI Institute Letter I at 6; Romano Letter at 3-4; SIFMA
Letter I at 15-16.

54

In a fixed-price offering, bonds are generally sold at par and at the same price to
all investors, and the compensation paid to the firm, such as the underwriting fee,
is captured in the prospectus. In contrast, variable price offerings are reported as
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Third, in response to concerns from commenters that having the disclosure
requirements triggered by trades made by separate trading departments or desks would
undermine the legal and operational separation of those desks, FINRA staff proposed to
exclude firm-side transactions from the proposed disclosure that are conducted by a
department or desk that is functionally separate from the retail-side desk, e.g., where the
firm can demonstrate through policies and procedures that the firm-side transaction was
made by an institutional desk for an institutional customer that is separate from the retail
desk and the retail customer, and that the institutional desk had no knowledge of the retail
order. However, if, for example, the transactions and positions of the separate
department or desk are regularly used to effect the transactions at the retail desk, this
exception would not apply.
Fourth, in response to concerns from commenters about having the disclosure
requirements triggered by trades between affiliates, FINRA proposed to exclude trades
where the member’s principal trade was executed with an affiliate of the member and the
affiliate’s position that satisfied this trade was not acquired on the same trading day.
Some commenters stated that acquiring a security through an affiliate was functionally
similar to an inventory trade, and that using this trade as the basis for a reference price
calculation would be of limited value, especially if the affiliate acquired its position over
multiple trading days.55 To the extent that disclosure is not required where the firm
principal trade occurs on a previous trading day, e.g., the firm sells the security to a
customer out of its inventory, this exception would apply a similar concept to trades
secondary trades, may involve investors paying different prices, and may be
difficult for firms to distinguish from other kinds of secondary trades.
55

See SIFMA Letter I at 21.
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involving affiliates. Fifth, to address concerns raised by commenters that customers may
be confused by reference price information provided on volatile trading days where there
are large price swings between the time of the trade with the customer and the firm’s own
trade, FINRA proposed that firms be required to provide a link to TRACE on the
customer confirmation, and permitted firms to omit the reference price in the event of a
material change in the price of the security between the time of the firm principal trade
and the customer trade. Sixth, in response to concerns about the operational burdens
associated with determining the reference price for certain “complex” trade scenarios,
FINRA would permit members to use alternative methodologies for more complex
trades.56
As discussed above, FINRA developed its initial proposal in consultation with the
MSRB, and the initial FINRA and MSRB proposals were substantially similar.
However, in response to comments, the MSRB proposed a different disclosure
framework than FINRA. Specifically, the MSRB proposed requiring a firm to disclose
the amount of the firm’s mark-up (or mark-down) from the prevailing market price for
certain retail customer transactions, rather than the reference price paid by the firm and
56

FINRA proposed that, where there is a principal transaction and a customer
transaction of the same size (or the principal transaction exceeds the size of the
customer trade) without intervening trades within the same trading day, the price
of the principal trade should be used as the reference price. However, where there
is not a same-size principal and customer trade scenario or there are one or more
intervening trades of a different size, the staff proposed that firms should be
allowed to employ a reasonable alternative methodology in calculating the
reference price, such as the average weighted price of the firm trades that equal or
exceed the size of the customer trade, or the price of the last same-day trade
executed as principal by the firm prior to the customer trade (or closest in time if
executed after), irrespective of the size of that principal trade. FINRA also
proposed that the firm must adequately document, and consistently apply, its
chosen methodology.
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the differential between the reference price and the price paid by the customer. Under the
MSRB’s proposal, the firm would be required to disclose its mark-up or mark-down if
the firm bought (sold) the security in one or more transactions in an aggregate trade size
that met or exceeded the size of the sale (purchase) to (from) the customer within two
hours of the customer transaction. The disclosed mark-up would be required to be
expressed both as a total dollar amount and as a percentage. The MSRB also proposed
exempting firms from disclosure when the firm and customer trades were conducted by
functionally separate trading desks. For trades among affiliates, the MSRB proposed to
“look through” the firm’s trade with the affiliate to the affiliate’s trade with the third
party for purposes of determining whether disclosure is required. Additionally, the
MSRB proposed to require the disclosure of two additional data points, even if mark-up
disclosure would not be required under the MSRB’s proposal. First, the MSRB proposed
to require firms to add a CUSIP-specific link to EMMA on all customer confirmations.
Second, the MSRB proposed to require on all customer confirmations the disclosure of
the time of execution of a customer’s trade.
Given the importance of achieving a coordinated approach with the MSRB, in
Regulatory Notice 15-36 soliciting comment on the revised proposal, FINRA included a
description of the MSRB’s mark-up disclosure approach and invited comments on any
relative merits and shortcomings of the MSRB’s approach as compared to FINRA’s
revised approach.
Summary of Revised Proposal and Comments Received
In response to the revised proposal, some commenters reiterated that retail
investors would benefit from some form of enhanced price disclosure. For example, the

Page 39 of 474
CFA stated that increased price disclosure would provide investors with the opportunity
to make more informed investment decisions, and would foster increased price
competition in the fixed income markets.57 The SEC Investor Advocate stated that some
kind of regulatory solution was necessary, as retail investors in fixed income securities
“remain disadvantaged by the lack of information they receive in confirmation
statements.”58 The PIABA stated that abuse of undisclosed mark-ups and mark-downs is
not a hypothetical problem, and that making additional pricing information available
could result in customers being charged more favorable prices.59
A number of commenters supported disclosing the mark-up, as based on the
prevailing market price, instead of the reference price.60 BDA recommended that the
disclosure should be displayed either in dollar terms or as a percentage of the mark-up
relative to the inter-dealer price.61 Both BDA and Schwab stated that the reference price
proposal would be costly, difficult for firms to implement and for retail customers to
understand, and may not provide customers with meaningful information about the costs
associated with particular transactions.62 Schwab noted that, under the reference price
proposal, a customer may receive disclosure for the execution of one lot of a particular

57

See CFA Letter II at 6.

58

See SEC Investor Advocate Letter II at 2.

59

See PIABA Letter II at 3.

60

See BDA Letter II at 6; Fidelity Letter II at 5; FSI Institute Letter II at 5; LPL
Letter at 1; Schwab Letter at 3-4; SEC Investor Advocate Letter II at 5.

61

See BDA Letter II at 2.

62

See BDA Letter II at 4-5; Schwab Letter at 2.
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order, but not for another lot of the same order.63 Schwab stated that the reference price
proposal would also reflect market fluctuations, so that a customer may infer that the
dealer lost money on a transaction with a customer, even if a mark-up was charged.64
Fidelity stated that the proposed disclosure requirement should focus on the difference
between the price the customer was charged for a fixed income security and the
prevailing market price of the fixed income security.65 While Fidelity agreed that a
dealer’s actual contemporaneous costs or proceeds are a reasonable proxy for the
prevailing market price in some situations, it stated that there are many situations in
which a dealer’s costs or proceeds are not a reasonable proxy for the prevailing market
price.66 Fidelity proposed that the prevailing market price be defined as the dealer’s best
available price for the subject security under the best available market at the time of trade
execution.67 Fidelity proposed different methodologies that dealers could apply when
determining the prevailing market price, including (1) looking at a trader’s mark-tomarket at the end of the day; (2) contemporaneous cost; (3) top of book; and (4) vendor
solutions that offer real time valuations for certain securities.68
Other commenters noted that the reference price proposal could negatively impact

63

See Schwab Letter at 2.

64

See Schwab Letter at 2.

65

See Fidelity Letter II at 7-8.

66

Id.

67

Id. at 7.

68

Id. at 8.
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firms’ efforts to generate timely confirmations.69 In supporting the mark-up disclosure
approach, the SEC Investor Advocate noted that mark-up disclosure, although it may lead
to disclosure of a smaller cost to an investor under some circumstances, nonetheless
provides relevant information about the actual compensation the investor is paying the
dealer for the transaction, reflects market conditions and has the potential to provide a
more accurate benchmark for calculating transaction costs.70 LPL noted that mark-up
disclosure would be relevant to retail transactions in all kinds of fixed income securities
that might be the subject of future disclosure requirements.71
Some commenters opposed requiring that the firm principal and customer trades
occur closer in time to each other, such as two hours, as had relatedly been proposed by
the MSRB. The CFA and the SEC Investor Advocate noted that a shorter timeframe
would increase the possibility that firms would attempt to evade the disclosure
requirement by holding onto positions.72 Other commenters, including Morgan Stanley
and SIFMA, indicated that the timeframe for disclosure should be shortened to the twohour window.73 These commenters stated that the two-hour window would capture the
majority of the trades at issue, and also be easier to implement.74 Commenters stated that
the concern that a shorter timeframe would facilitate gaming of the disclosure

69

See Fidelity Letter II at 11; FIF Letter II at 3; Schwab Letter at 4.

70

See SEC Investor Advocate Letter II at 5.

71

See LPL Letter at 4.

72

See CFA Letter II at 2; SEC Investor Advocate Letter II at 5.

73

See Diamant Letter II at 7; Morgan Stanley Letter II at 3; SIFMA Letter II at 7.

74

See Diamant Letter II at 7; Morgan Stanley Letter II at 3; SIFMA Letter II at 7.
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requirement was misplaced, as it was unlikely that firms would change trading patterns
and increase risk exposure merely to avoid disclosure.75 They also said that FINRA has
sufficient access to data to determine if firms were attempting to game the two-hour
disclosure window.76
Commenters generally supported the change of the scope of the proposal from the
“qualifying size” standard (transactions involving 100 bonds or less or $100,000 face
amount or less) to transactions with non-institutional accounts.77 The CFA noted that the
revised standard would help ensure that all retail transactions would receive disclosure,
regardless of size.78
Three commenters opposed the proposal to require firms to disclose the time of
the execution of the customer transaction.79 FIF stated that this proposal would create
additional expense for firms, and could not be adjusted in connection with any trade
modifications, cancellations or corrections.80 FIF also indicated that the execution time
was not necessary for securities that trade infrequently, as investors should not have

75

See Morgan Stanley Letter II at 3; RW Smith Letter II at 2; SIFMA Letter II at
10.

76

See RW Smith Letter II at 2.

77

See CFA Letter II at 4; CFA Institute Letter at 3; Coastal Securities Letter II;
PIABA Letter II at 2; Schwab Letter at 5; SIFMA Letter II at 15.

78

See CFA Letter II at 4.

79

See FIF Letter at 5; Schwab Letter at 6; SIFMA Letter at 16.

80

See FIF Letter at 5.
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difficulty ascertaining the prevailing market price at the time of their trade.81 Schwab
indicated that this would not be a necessary data point for investors.82
Other commenters, however, supported including the time of execution of the
customer trade. Thomson Reuters stated that including the time of execution would
allow retail investors to more easily identify relevant trade data on TRACE83 and FSI
stated that this would allow investors to understand the market for their security at the
time of their trade.84
Commenters also supported adding a general link to TRACE.85 FSI and SIFMA
supported the proposal to add a link to the TRACE website on customer confirmations
instead of a CUSIP-specific link, as a CUSIP-specific link could be inaccurate or
misleading, and could be difficult for firms to implement.86 BDA stated that a general
link to the main TRACE page would be operationally easier to achieve.87
Commenters supported the proposed exclusion for transactions involving separate
trading desks,88 although Schwab indicated that this exception should be subject to
information barriers and rigorous oversight.89 The CFA suggested FINRA specifically
81

See FIF Letter at 6.

82

See Schwab Letter at 6.

83

See Thomson Reuters Letter at 2.

84

See FSI Letter at 7.

85

See BDA Letter II at 3; Coastal Securities Letter II; FSI Institute Letter II at 6.

86

See FSI Institute Letter II at 6; SIFMA Letter II at 19.

87

See BDA Letter II at 3.

88

See CFA Institute Letter at 5; Schwab Letter at 6; SIFMA Letter II at 15.

89

See Schwab Letter at 6.
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require, in the rule text, that firms have policies and procedures in place to ensure
functional separation,90 and the SEC Investor Advocate suggested that FINRA provide
greater guidance as to what constitutes a functional separation.91
Some commenters supported the proposal, in cases of transactions between
affiliates, to “look through” to the affiliate’s principal transaction for purposes of
determining whether disclosure is required.92 FIF and Thomson Reuters stated, however,
that not all firms are able to “look through” principal trades, given information barriers
and the fact that firms often conduct inter-dealer business on a completely separate
platform than the retail business.93
With respect to the proposed exemption for fixed-price new issues, the two
commenters that addressed this issue, CFA Institute and SIFMA, supported the proposed
exemption.94
6.

Extension of Time Period for Commission Action
FINRA does not consent at this time to an extension of the time period for

Commission action specified in Section 19(b)(2) of the Act.95

90

See CFA Letter II at 5.

91

See SEC Investor Advocate Letter II at 6.

92

See CFA Institute Letter at 5; Fidelity Letter II at 11-12; PIABA Letter II at 2;
Schwab Letter at 6; SIFMA Letter II at 18.

93

See FIF Letter II at 5; Thomson Reuters Letter II at 3.

94

See CFA Institute Letter at 4; SIFMA Letter II at 15.

95

15 U.S.C. 78s(b)(2).
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7.

Basis for Summary Effectiveness Pursuant to Section 19(b)(3) or for
Accelerated Effectiveness Pursuant to Section 19(b)(2) or Section 19(b)(7)(D)
Not applicable.

8.

Proposed Rule Change Based on Rules of Another Self-Regulatory
Organization or of the Commission
Not applicable.

9.

Security-Based Swap Submissions Filed Pursuant to Section 3C of the Act
Not applicable.

10.

Advance Notices Filed Pursuant to Section 806(e) of the Payment, Clearing
and Settlement Supervision Act
Not applicable.

11.

Exhibits
Exhibit 1. Completed notice of proposed rule change for publication in the

Federal Register.
Exhibit 2a. Regulatory Notice 14-52 (November 2014).
Exhibit 2b. List of comment letters received in response to Regulatory Notice 1452.
Exhibit 2c. Comments received in response to Regulatory Notice 14-52.
Exhibit 2d. Regulatory Notice 15-36 (October 2015).
Exhibit 2e. List of comment letters received in response to Regulatory Notice 1536.
Exhibit 2f. Comments received in response to Regulatory Notice 15-36.
Exhibit 5. Text of the proposed rule change.
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EXHIBIT 1
SECURITIES AND EXCHANGE COMMISSION
(Release No. 34; File No. SR-FINRA-2016-032)

Self-Regulatory Organizations; Financial Industry Regulatory Authority, Inc.; Notice of
Filing of a Proposed Rule Change Relating to FINRA Rule 2232 (Customer
Confirmations) to Require Members to Disclose Additional Pricing Information on Retail
Customer Confirmations Relating to Transactions in Fixed Income Securities
Pursuant to Section 19(b)(1) of the Securities Exchange Act of 1934 (“Act” or
“SEA”)1 and Rule 19b-4 thereunder,2 notice is hereby given that on
, Financial Industry Regulatory Authority, Inc. (“FINRA”) filed with the Securities and
Exchange Commission (“SEC” or “Commission”) the proposed rule change as described
in Items I, II, and III below, which Items have been prepared by FINRA. The
Commission is publishing this notice to solicit comments on the proposed rule change
from interested persons.
I.

Self-Regulatory Organization’s Statement of the Terms of Substance of the
Proposed Rule Change
FINRA is proposing to amend FINRA 2232 (Customer Confirmations) to require

members to disclose additional pricing information on retail customer confirmations
relating to transactions in fixed income securities.
The text of the proposed rule change is available on FINRA’s website at
http://www.finra.org, at the principal office of FINRA and at the Commission’s Public
Reference Room.

1

15 U.S.C. 78s(b)(1).

2

17 CFR 240.19b-4.
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II.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory Basis
for, the Proposed Rule Change
In its filing with the Commission, FINRA included statements concerning the

purpose of and basis for the proposed rule change and discussed any comments it
received on the proposed rule change. The text of these statements may be examined at
the places specified in Item IV below. FINRA has prepared summaries, set forth in
sections A, B, and C below, of the most significant aspects of such statements.
A.

Self-Regulatory Organization’s Statement of the Purpose of, and Statutory
Basis for, the Proposed Rule Change

1.

Purpose

FINRA is proposing to amend Rule 2232 to require members to provide
additional pricing information on customer confirmations in connection with nonmunicipal fixed income transactions with retail customers. Specifically, if a member
trades as principal with a non-institutional customer in a corporate debt or agency debt
security, the member must disclose the member’s mark-up or mark-down from the
prevailing market price for the security on the customer confirmation, if the member also
executes one or more offsetting principal transaction(s) on the same trading day on the
same side as the customer trade, the aggregate size of which meets or exceeds the size of
the customer trade.
While members are already required, pursuant to SEA Rule 10b-10, to provide
customers with pricing information, including transaction cost information, in connection
with transactions in equity securities where the member acted as principal, no comparable

Page 48 of 474
requirement currently exists for transactions in fixed income securities.3 Based on
statistics that are discussed in greater detail below, FINRA believes that some customers
pay materially higher mark-ups or mark-downs in retail size trades than other customers
for the same fixed income security. FINRA believes that the proposed requirement will
provide meaningful and useful pricing information to retail customers in fixed income
securities. FINRA believes that the proposal will better enable customers to evaluate the
cost and quality of the execution service that members provide, will promote
transparency into firms’ pricing practices, and will encourage communications between
firms and their customers about the pricing of their fixed income transactions.
As described in greater detail in Item II.C. below, FINRA initially solicited
comment on a related proposal in Regulatory Notice 14-52 (“initial proposal”),4 and
subsequently on a revised proposal in Regulatory Notice 15-36 (“revised proposal”).5
FINRA also has been working with the MSRB to develop similar proposals, as
appropriate, to ensure consistent disclosures to customers across debt securities and to
reduce the operational burdens for firms that trade multiple fixed income securities. As
3

See 17 CFR 240.10b-10. Under Rule 10b-10, where a member is acting as
principal for its own account and is not a market maker in an equity security, and
receives a customer order in that equity security that it executes by means of a
principal trade to offset the contemporaneous trade with the customer, the rule
requires the member to disclose the difference between the price to the customer
and the dealer’s contemporaneous purchase (for customer purchases) or sale price
(for customer sales). See Rule 10b-10(a)(2)(ii)(A). Where the firm acts as
principal for any other transaction in an NMS stock, or an equity security that is
listed on a national securities exchange and is subject to last sale reporting, the
rule requires the member to report the reported trade price, the price to the
customer in the transaction, and the difference, if any, between the reported trade
price and the price to the customer. See Rule 10b-10(a)(2)(ii)(B).

4

See Regulatory Notice 14-52 (November 2014).

5

See Regulatory Notice 15-36 (October 2015).
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such, the MSRB has been developing its own pricing information disclosure proposal,
and FINRA and the MSRB published their initial and revised proposals concurrently.6
FINRA understands that the MSRB intends to file a substantially similar rule change.
Provided below is a more detailed description of each aspect of the proposed rule
change.
Scope of the Disclosure Requirement
The proposed rule applies where the member buys (or sells) a security on a
principal basis from (or to) a non-institutional customer and engages in one or more
offsetting principal trades on the same trading day in the same security, where the size of
the member’s offsetting principal trade(s), in the aggregate, equals or exceeds the size of
the customer trade. A non-institutional customer is a customer account that is not an
institutional account, as defined in Rule 4512(c).7 In addition, the proposed rule applies
only to transactions in corporate debt securities, as defined in the proposed rule,8 and

6

See MSRB Regulatory Notice 2015-16 (September 2015), MSRB Regulatory
Notice 2014-20 (November 2014).

7

Rule 4512(c) defines an institutional account as an account of “(1) a bank, savings
and loan association, insurance company or registered investment company; (2)
an investment adviser registered either with the SEC under Section 203 of the
Investment Advisers Act or with a state securities commission (or any agency or
office performing like functions); or (3) any other person (whether a natural
person, corporation, partnership, trust or otherwise) with total assets of at least
$50 million.”

8

The proposed rule defines a corporate debt security as a “debt security that is
United States (“U.S.”) dollar-denominated and issued by a U.S. or foreign private
issuer and, if a ‘restricted security’ as defined in Securities Act Rule 144(a)(3),
sold pursuant to Securities Act Rule 144A, but does not include a Money Market
Instrument as defined in Rule 6710(o) or an Asset-Backed Security as defined in
Rule 6710(cc).”
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agency debt securities, as defined in Rule 6710(l).9
FINRA believes that the proposed rule provides meaningful pricing information
to individual investors that would most benefit from such disclosure, while not imposing
unduly burdensome disclosure requirements on members. FINRA believes that requiring
disclosure for retail customers, i.e., accounts that are not institutional accounts, is
appropriate because retail customers typically have less ready access to market and
pricing information than institutional customers. FINRA believes that using the
definition of an institutional account as set forth in Rule 4512(c) to define the scope of
the proposal is appropriate because firms use this definition in other rule contexts,
therefore reducing the implementation costs associated with this proposal.10
Same Day Triggering Timeframe
FINRA believes that it is appropriate to require disclosure of the mark-up or
mark-down where the firm’s offsetting principal trade(s) equaled or exceeded the size of
9

Rule 6710(l) defines an agency debt security as “a debt security (i) issued or
guaranteed by an Agency as defined in paragraph (k); or (ii) issued or guaranteed
by a Government-Sponsored Enterprise as defined in paragraph (n). The term
excludes a U.S. Treasury Security as defined in paragraph (p) and a Securitized
Product as defined in paragraph (m), where an Agency or a GovernmentSponsored Enterprise is the Securitizer as defined in paragraph (s) (or similar
person), or the guarantor of the Securitized Product.” To make the proposed
changes to Rule 2232 applicable to agency debt securities, as part of this proposal,
FINRA will amend Rule 0150 to add Rule 2232 to the list of FINRA rules that
apply to “exempted securities,” except municipal securities.

10

As discussed in greater detail below, FINRA initially proposed that the disclosure
requirement would apply to customer trades of a “qualifying size,” which was
defined as customer transactions involving 100 bonds or less or bonds with a face
amount of $100,000 or less, based on reported quantity. In response to comments
that the proposed size-based standard could either exclude retail customer
transactions above that amount from the proposed disclosure, or subject
institutional transactions below that amount to the proposed disclosure, FINRA
revised the proposal to incorporate the Rule 4512(c) definition of an institutional
account.

Page 51 of 474
the customer trade on the same trading day. To the extent that a member will often use
its contemporaneous cost or proceeds, e.g., the price it paid or received for the bond, as
the prevailing market price for purposes of calculating the mark-up or mark-down,
FINRA believes that limiting the disclosure to those instances where there is an offsetting
trade in the same trading day will reduce the variability of the mark-up and mark-down
calculation.
As is discussed in greater detail in Item II.C., a number of commenters stated that
the window for triggering disclosure should be limited to two hours. Among other
things, commenters argued that a two-hour window would be easier to implement, and
would more closely capture riskless principal trades, which would align the proposed
disclosure to the riskless principal disclosure requirements for equity securities under
Rule 10b-10.
As is also discussed below, FINRA has generated statistics, based on trade data
reported to the Trade Reporting and Compliance Engine (“TRACE”), that indicate that
the majority of firm principal/customer trades that occur within the same trading day
occur within thirty minutes of one another. Nonetheless, FINRA believes that there are
added benefits to requiring disclosure for trades that occur within the same trading day,
rather than only trades that occur within two hours. First, the full-day window will
ensure that more investors receive mark-up or mark-down disclosure, even where their
trades occur more than two-hours from the firm principal trade (but still occur on the
same trading day). Second, the full-day window may make members less likely to alter
their trading patterns in response to the proposed rule, as members would be required to
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hold positions overnight to avoid the proposed disclosure.11 Finally, as is discussed
further below, TRACE data for 3Q15 shows a material difference between the median
mark-up/mark-down and the mark-ups/mark-downs at the tail of the distribution,
indicating that some customers (those at the tail of the distribution) paid considerably
more than others (at the median of the distribution). This data indicates that there is
variability in the difference in prices paid in both firm principal and customer trades that
occurred close in time to one another, e.g., within 30 minutes, and in firm principal and
customer trades that did not occur close in time to one another. Based on this data,
FINRA believes that the proposed disclosure would provide valuable information for
customers whose trades occurred on the same trading day as the firm principal trade,
regardless of whether those trades occurred close in time.
Some commenters recommended that FINRA limit the disclosure obligation to
riskless principal transactions involving retail investors, as this would more accurately
reflect dealer compensation and transaction costs, and would be more consistent with the
stated objectives of the SEC in this area. These commenters would apply the proposed
rule to riskless principal transactions as previously defined in the equity context by the
11

It is important to note that, under Rule 5310 (Best Execution and
Interpositioning), members must use reasonable diligence to ascertain the best
market for the security and buy or sell in such market so that the resultant price to
the customer is as favorable as possible under prevailing market conditions.
Supplementary Material .01 to Rule 5310 further emphasizes that a member must
make every effort to execute a marketable customer order that it receives fully
and promptly. Any intentional delay of a customer execution to avoid the
proposed rule or otherwise would be contrary to these duties to customers. If the
proposed rule change is approved, FINRA will monitor trading patterns to ensure
firms are not purposely delaying a customer execution to avoid the disclosure. A
firm found to purposefully delay the execution of a customer order to avoid the
proposed disclosure may be in violation of the proposed rule, Rule 5310 and Rule
2010 (Standards of Commercial Honor and Principles of Trade).
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Commission, where the broker-dealer has an “order in hand” at the time of execution.
However, FINRA believes that it may be difficult to objectively define, implement and
monitor a riskless principal trigger standard for fixed income securities and also believes
that using the riskless principal standard ultimately is too narrow and that customers will
benefit from the disclosure irrespective of whether the firm’s capacity on the transaction
was riskless principal.
Non-Arms-Length Affiliate Transactions
With respect to the offsetting principal trade(s), where a member buys from, or
sells to, certain affiliates, the proposal would require the member to “look through” the
member’s transaction with the affiliate to the affiliate’s transaction with a third party in
determining when the security was acquired and whether the “same trading day”
requirement has been triggered. Specifically, FINRA proposes to require members to
apply the “look through” where a member’s transaction with its affiliate was not at armslength. For purposes of the proposed rule change, an “arms-length transaction” would be
considered a transaction that was conducted through a competitive process in which nonaffiliate firms could also participate—e.g., pricing sought from multiple firms, or the
posting of multiple bids and offers—and where the affiliate relationship did not influence
the price paid or proceeds received by the member. As a general matter, FINRA would
expect that the competitive process used in an “arms-length” transaction, e.g., the request
for pricing or platform for posting bids and offers, is one in which non-affiliates have
frequently participated. FINRA believes that sourcing liquidity through a non-armslength transaction with an affiliate is functionally equivalent to selling out of its own
inventory for purposes of the proposed disclosure trigger. FINRA therefore believes it is
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appropriate in those circumstances to require a member to “look through” its transaction
with its affiliate to the affiliate’s transaction with a third party to determine whether the
proposed rule applies in these circumstances.12
Exceptions for Functionally Separate Trading Desks and Fixed-price Offerings
The proposed rule also contains two exceptions from the proposed disclosure
requirement. First, if the offsetting same day firm principal trade was executed by a
trading desk that is functionally separate from the firm’s trading desk that executed the
transaction with the customer, the principal trade by that separate trading desk would not
trigger the disclosure requirement. Firms must have in place policies and procedures
reasonably designed to ensure that the functionally separate principal trading desk
through which the member purchase or member sale was executed had no knowledge of
the customer transaction.13 FINRA believes that this exception is appropriate because it
recognizes the operational cost and complexity that may result in requiring a firm
principal trade executed by a separate, unrelated trading desk as the basis for determining
whether a mark-up or mark-down disclosure is triggered on the customer confirmation.
12

Similarly, in a non-arms-length transaction with an affiliate, the member also
would be required to “look-through” to the affiliate’s transaction with a third
party and related cost or proceeds by the affiliate as the basis for determining the
member’s calculation of the mark-up or mark-down pursuant to Rule 2121 (Fair
Prices and Commissions).

13

This exception is distinguished from the “look through” provision noted above,
whereby the customer transaction is being sourced through a non-arms-length
transaction with the affiliate. Under the separate trading desk exception,
functionally separate trading desks are required to have policies and procedures in
place that are reasonably designed to ensure that trades on the functionally
separate desks are executed with no knowledge of each other and reflect unrelated
trading decisions. Additionally, FINRA notes that this exception would only
apply to determine whether or not the proposed disclosure requirement has been
triggered; it does not change a member’s existing requirements relating to the
calculation of its mark-up or mark-down under Rule 2121.
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For example, the exception would allow an institutional desk within a firm to service an
institutional customer without necessarily triggering the disclosure requirement for an
unrelated trade performed by a separate retail desk within the firm. At the same time, in
requiring that the member have policies and procedures in place that are reasonably
designed to ensure that the functionally separate principal trading desk had no knowledge
of the customer transaction, FINRA believes that the exception is sufficiently rigorous to
minimize concerns about the potential misuse of the exception. In other words, in the
example above, the firm could not use the functionally separate trading desk exception to
avoid the proposed disclosure requirement if trades at the institutional desk were used to
source transactions at the retail desk.
FINRA also believes that this exception is appropriate and consistent with the
concept of functional and legal separation that exists in connection with other regulatory
requirements, such as SEC Regulation SHO, and notes that some members already
maintain functionally separate trading desks to comply with these requirements.
Second, the proposed rule would not apply if the member acquired the security in
a fixed-price offering and sold the security to non-institutional customers at the same
fixed-price offering price on the day the securities were acquired. In a fixed-price
offering, the compensation paid to the firm, such as the underwriting fee, is paid for by
the issuer and described in the prospectus. Given the availability of information in
connection with a fixed-price offering, FINRA believes that the proposed disclosure is
not warranted in those instances where the security is sold at the fixed-price offering
price.
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Proposed Information to be Disclosed on the Customer Confirmation
If the transaction meets the criteria described above, the member would be
required to disclose the member’s mark-up or mark-down from the prevailing market
price for the security. The mark-up or mark-down would be calculated in compliance
with Rule 2121 and the supplementary material thereunder, and would be expressed both
as a total dollar amount and as a percentage of the prevailing market price.14 FINRA
believes that it is appropriate to require firms to calculate the mark-up in compliance with
Rule 2121, as Supplementary Material .02 to Rule 2121 provides extensive guidance on
how to calculate the mark-up for the fixed income securities to which the proposal would
apply, including a presumption to use contemporaneous cost or proceeds. While some
commenters noted the operational cost and complexity of implementing a previous
iteration of this proposal, FINRA notes that firms are currently subject to Rule 2121 and
are required to evaluate the mark-ups that they charge in connection with trades to ensure
that they are fair and not excessive.15 FINRA notes that the proposal does not alter the

14

FINRA and the MSRB conducted investor testing which indicated that investors
found that disclosing the mark-up or mark-down both as a dollar amount and as a
percentage of the prevailing market price would be more useful than only
disclosing it in one of those forms.
FINRA and the MSRB also solicited comment on whether to require members to
disclose additional information on the trade confirmation for trades with retail
customers, including whether firms should provide a link to TRACE, and whether
firms should disclose the time of the customer trade. In response to comments
received and support based on investor testing, FINRA intends to submit a rule
filing in the near future that proposes these requirements.

15

Because the proposed mark-up disclosure is not triggered unless an offsetting
principal trade occurred on the same day, FINRA anticipates that the number of
customer trades that will use a price other than the price of a contemporaneous
trade as the prevailing market price are small. Using 3Q15 data, of the retail-size
customer trades that have an offsetting firm principal trade on the same trading
day, over 83 percent of those trades occurred within 30 minutes of each other. In
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requirements of Rule 2121, or otherwise intend to modify how firms calculate mark-ups.
FINRA recognizes that the determination of the prevailing market price of a particular
security may not be identical across firms and FINRA will expect that firms have
reasonable policies and procedures in place to calculate the prevailing market price and
that such policies and procedures are applied consistently across customers. Although
the Supplementary Material to Rule 2121 provides extensive guidance, to the extent that
firms have additional interpretive questions on the application of Rule 2121 to specific
scenarios, FINRA will issue additional guidance as necessary.
FINRA believes that the proposal will provide retail customers with several
important benefits. As discussed above, members are not required to provide customers
who buy or sell fixed income securities with the same pricing information regarding
mark-ups and mark-downs as customers who buy or sell equity securities. FINRA
believes that requiring mark-up/mark-down disclosure will provide retail investors in
non-municipal fixed income securities in transactions covered by the rule with
comparable information to what retail investors in equity securities currently receive.
FINRA believes that this disclosure will better assist fixed income investors in
understanding and comparing the transaction costs associated with their purchases and
sales.
If the Commission approves the proposed rule change, FINRA will announce the
effective date of the proposed rule change no later than 90 days following Commission

10.5 percent of these instances, an intervening trade, either by the same firm or a
different market participant, occurred. Given the close time proximity between
the majority of firm principal and customer trades, and the fact that most of these
trades did not have an intervening trade, firms will typically use their
contemporaneous cost as the prevailing market price.
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approval. The effective date will be no later than 365 days following Commission
approval.
2.

Statutory Basis

FINRA believes that the proposed rule change is consistent with the provisions of
Section 15A(b)(6) of the Act,16 which requires, among other things, that FINRA rules
must be designed to prevent fraudulent and manipulative acts and practices, to promote
just and equitable principles of trade, and, in general, to protect investors and the public
interest, and Section 15A(b)(9) of the Act,17 which requires that FINRA rules not impose
any burden on competition that is not necessary or appropriate.
FINRA believes that this proposed rule change is consistent with the Act because
it will provide retail customers with meaningful and useful additional pricing information
that retail customers cannot readily obtain through existing data sources such as TRACE.
This belief is supported by investor testing, which indicates that investors find aspects of
the proposed requirements useful, including disclosing the mark-up or mark-down both
as a dollar amount and as a percentage of the prevailing market price. FINRA believes
that some customers pay materially more for trades in fixed income securities than other
customers in comparable trades. FINRA believes that the proposed rule will better
enable customers to evaluate the cost of the services that members provide by helping
customers understand mark-ups or mark-downs from the prevailing market prices in
specific transactions. FINRA further believes that this type of information will promote
transparency into members’ pricing practices and encourage communications between

16

15 U.S.C. 78o-3(b)(6).

17

15 U.S.C. 78o-3(b)(9).
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members and their customers about the execution of their fixed income transactions.
This proposal also will provide customers with additional information that may assist
them in detecting practices that are possibly improper, which would supplement FINRA’s
own surveillance and enforcement program.
B.

Self-Regulatory Organization’s Statement on Burden on Competition

FINRA does not believe that the proposed rule change will result in any burden
on competition that is not necessary or appropriate in furtherance of the purposes of the
Act. The proposed changes will apply equally to all similarly situated members.
Additionally, all members already have an obligation to calculate mark-ups to ensure
compliance with Rule 2121.
Economic Impact Assessment
(a) Need for the Rule
FINRA is concerned that retail investors in fixed income securities currently are
limited in their ability to understand and compare transaction costs associated with their
purchases and sales. Investor testing conducted by FINRA and the MSRB reveals that
investors lack a clear understanding of the concepts and definitions of mark-up and markdown and their role in dealer compensation. The proposed disclosure is expected to
provide retail investors with valuable pricing information, encourage investor
participation in the fixed income markets, and foster price competition among dealers,
which may lower transaction costs for retail transactions in fixed income securities.
The staff’s analysis of TRACE data for 3Q15 finds a large difference between the
estimated median mark-up/mark-down and the tail of the distribution, indicating that
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some customers paid considerably more than others in similar trades.18 For example, for
retail size (100 or fewer bonds) investment grade corporate debt transactions in 3Q15, the
median estimated mark-up on customer buy orders was 0.53 percent, whereas the 95th
percentile was more than four times higher (2.23 percent), suggesting that while the
mark-up was half a percent or less on 50 percent of these orders, five percent of the
orders (representing approximately 7,000 trades) had mark-ups of more than two
percent.19 Similarly, the median estimated mark-up for retail size corporate debt
transactions in high-yield and unrated securities in 3Q15 was 0.83 percent and the 95th
percentile was 2.96 percent.
Some market participants suggested that the proposed disclosure might not be
meaningful because the observed dispersion in mark-ups might be explained by bond- or
execution-specific characteristics. The staff’s analysis of TRACE data for 3Q15 does not
find relationships between mark-ups and bond- or execution-specific characteristics that
would fundamentally undermine the value of the proposed requirement.
18

The mark-up and mark-down calculations involved matching customer trades to
offsetting same-day principal trades by the same dealer in the same CUSIP. This
included matching same-sized trades as well as trades of different sizes where
there was no same-sized match (e.g., a dealer purchase of 100 corporate bonds
matched to two sales to customers of 50 corporate bonds each). The mark-ups
(mark-downs) on customer buys (sells) correspond to the percentage difference in
price in customer trades and the offsetting principal trade. In cases when the
offsetting principal trade was also a customer trade, the combined mark-up and
mark-down (“spread”) on these roundtrip transactions was calculated as the
percentage difference in price between the customer buy and the customer sell.

19

Most matched trades occurred close in time to each other. For example, among
mark-up pairs of retail size customer purchases in investment grade corporate
bonds in 3Q15, approximately 80 percent of the paired trades occurred within 30
seconds of each other. Nonetheless, the estimated mark-ups and mark-downs
were calculated based on matching customer trades to offsetting same-day
principal trades by the same dealer in the same CUSIP, and thus may be different
from the ones calculated based on the prevailing market price.
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Specifically, some market participants asserted that high mark-ups might be
adequate compensation for enhanced execution price. For example, it was argued that a
dealer might reasonably charge a high mark-up on a customer purchase if the transaction
price was lower than the prevailing market price. To examine the relationship between
mark-up and price, the staff compared the price of each retail size customer purchase
(sale) of a bond to all prices of retail size customer purchases (sales) of the same bond in
3Q15 to measure relative execution price.20 The analysis finds that higher estimated
mark-ups were associated with higher, not lower, purchase prices as compared to all the
purchase prices of the same bond in the same quarter. For instance, for retail size
customer purchases of investment grade corporate bonds, the trades with the lowest
estimated mark-ups (below the fifth percentile) had an average price percentile ranking of
35. In contrast, the trades with the highest estimated mark-ups (above the 95th
percentile) had an average price percentile ranking of 63.
Some market participants asserted that high mark-ups and mark-downs might be
caused by exceptionally low transaction quantities. For example, it was argued that a
high mark-up on a customer purchase order of only three bonds might be justified by the
high search cost. The analysis of TRACE data for 3Q15 finds no evidence that the
highest estimated mark-ups were associated with unusually low quantities. For instance,
20

The sample only includes customer transactions that can be matched with
offsetting same-day principal trades. In addition, the staff notes that the metric of
relative execution price would be less reliable if fixed income security prices
fluctuated widely within 3Q15. However, the monthly volatility of 10-year
Treasury rates in 3Q15 was always below the average level of the prior 10 years,
indicating that the interest rate volatility was moderate during the quarter.
Treasury securities are considered to be free of default risk, and therefore are
commonly used as a reliable interest rate benchmark for a wide range of private
market transactions.
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for retail size customer purchases of investment grade corporate bonds, the median
quantity of the trades with the highest estimated mark-ups (above the 95th percentile)
was 20 bonds. Moreover, the median quantity did not change much for trades with
different estimated mark-up levels.21
As discussed above, the mark-up and mark-down estimation involves matching
same-sized trades as well as trades of different sizes where there was no same-sized
match (e.g., a dealer purchase of 100 corporate bonds matched to two sales to customers
of 50 corporate bonds each). Some market participants asserted that the practice of
breaking down a large transaction into smaller offsetting customer trades might lead to
lower mark-ups due to the economies of scale, and thus might help explain the observed
dispersion in mark-ups. The analysis of TRACE data for 3Q15 finds that splitting a
larger principal trade into multiple smaller offsetting customer trades was associated with
higher, not lower, mark-ups.
The analysis of TRACE data for 3Q15 also shows that the observed differences in
estimated mark-ups were unlikely to be solely driven by bond characteristics. The results
for retail size customer purchases of investment grade corporate bonds serve as an
example. Among the bonds that had the highest estimated mark-ups (above the 95th
percentile), approximately 77 percent also had trades with estimated mark-ups below the
median. Moreover, these 77 percent of bonds traded more frequently with estimated
below-median mark-ups. Further, the staff’s analysis finds that bonds with higher trading
21

The median quantity was 28 bonds for trades with mark-ups below the fifth
percentile, 15 bonds for trades with mark-ups between the 25th and 50th
percentiles, and 20 bonds for trades with mark-ups between the fifth and 10th
percentiles, the 10th and 25th percentiles, the 50th and 75th percentiles, the 75th
and 90th percentiles, and the 90th and 95th percentiles.
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frequencies in 3Q15, and presumably higher liquidity, had higher estimated mark-ups.22
In conclusion, the observed large dispersion in mark-ups and mark-downs do not
appear to principally reflect bond or execution characteristics. The proposed disclosure is
expected to provide customers with valuable and consistent information to understand,
compare and evaluate transaction costs associated with their trades.
(b) Economic Baseline
The proposal would impact broker-dealers in the retail market of corporate and
agency debt securities by imposing confirmation disclosure requirements on certain
customer transactions. In 3Q15, the average daily number of retail size customer trades
was 18,330 in corporate debt securities and 676 in agency debt securities. The
transactions were mainly concentrated among large firms. For example, the top 20
broker-dealers with the highest volumes accounted for roughly 70 percent of the
transactions for both corporate and agency debt securities.
It is estimated that approximately 59 percent of the retail size customer trades in
corporate debt securities in 3Q15 would have been subject to the disclosure requirement
if the proposed rule had been in place.23 These disclosure-eligible trades were reported
by about 800 dealers but were concentrated among large dealers. As discussed above,
dealers already have an obligation to calculate their mark-ups for principal transactions in
non-municipal fixed income securities to ensure compliance with Rule 2121.
(c) Economic Impacts

22

The analysis also finds a negative but limited impact of credit rating on the level
of mark-ups.

23

The percentage of eligible transactions may be overestimated as some matched
trades may be transactions with affiliates or other trading desks.
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(i) Benefits
FINRA believes that the proposal will provide retail customers with meaningful
and useful pricing information that these customers cannot readily obtain through
TRACE data. As evidenced by investor testing, investors consider it important to know
how much firms charge for transactions in fixed income securities, yet they are
unfamiliar with mark-ups and mark-downs. FINRA believes that the pricing information
will better enable customers to evaluate the cost and quality of the services that members
provide by helping customers understand mark-ups or mark-downs from the prevailing
market prices in specific transactions. FINRA further believes that this type of
information will promote transparency into members’ pricing practices and encourage
communications between members and their customers about the pricing of their fixed
income transactions. By providing additional pricing information to customers, this
proposal may encourage customers to seek out other dealers that might offer more
competitive prices for the services offered, which may incentivize members to offer more
competitive prices to their retail customers. Any resulting reduction in the differential
between the prevailing market price and the price paid by the customer would reduce
transaction costs paid by investors and enhance investor confidence in the alignment
between transaction costs and the value of the services received, which may encourage
wider participation by investors in the retail segments of the corporate and agency debt
market.24

24

FINRA notes that this proposal may also provide regulatory benefits, as
disclosing additional pricing information to customers may assist them in
detecting practices that are possibly improper, which would supplement FINRA’s
own surveillance and enforcement program.
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(ii) Costs
FINRA recognizes that the proposal would impose burdens and costs on
members. In both Regulatory Notices 14-52 and 15-36, FINRA specifically solicited
comment on the potential costs of the proposal to members.25 For example, in
Regulatory Notice 15-36, FINRA asked about the anticipated costs to firms in developing
and implementing systems to comply with the revised proposal and the anticipated ongoing costs associated with the revised proposal. FINRA asked members to provide the
estimates of these costs, and the assumptions underlying those estimates. While
commenters stated that the initial and the revised proposals would impose significant
implementation costs on firms, no commenters provided specific cost estimates or a
framework to assess anticipated costs.
Among other things, the proposal would require members to develop and deploy a
methodology to satisfy the disclosure requirement, identify trades subject to the
disclosure, convey the mark-up on the customer confirmation, and adopt policies and
procedures to track and ensure compliance with the requirement. To apply the “look
through” to non-arms-length transactions with affiliates, members would also need to
obtain the price paid or proceeds received and the time of the affiliate’s trade with the
third party. FINRA is also aware, however, that some members already provide a form
of mark-up disclosure for their customers, and may therefore incur fewer costs in
complying with the proposed disclosure requirement.
25

Regulatory Notices 14-52 and 15-36 proposed to require members to disclose a
“reference price,” while this proposal requires mark-up disclosure, as determined
from the prevailing market price. As discussed below, requiring mark-up
disclosure rather than reference price disclosure may result in lower compliance
costs.
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The proposal would require firms to examine transactions occurring both before
and after a customer trade execution to determine whether the trade is subject to the
disclosure requirement. FINRA recognizes that the forward-looking approach
(comparison to trades occurring after customer trades) may be difficult to implement in
some current confirmation processing systems. Some firms with such systems stated that
they would need to both maintain the current systems and build entirely new systems to
comply with the proposed rule change. The operational impact of the proposal would be
more material to these firms.
(iii) Effect on Competition
FINRA believes that the proposal would improve price transparency, enhance
investor confidence, and promote price competition among dealers in the retail market of
corporate and agency debt securities. Increased participation by retail investors and
competitive pressure may lead to lower transaction costs.
In response to Regulatory Notices 14-52 and 15-36, some commenters stated that
the costs associated with increased pricing disclosure may lead some dealers to exit the
retail market. Some commenters noted that the requirement to disclose pricing
information if the firm principal trade and the customer trade occurred on the same
trading day would disproportionately impact smaller firms, as larger firms would be more
able to hold positions overnight and not trigger the proposed requirement.
For each dealer’s retail size customer trades in corporate bonds in 3Q15, the staff
estimated the percentage of trades with offsetting same-day principal transactions. While
large firms had a lower average percentage of matched trades than small firms, the
difference appeared to be much greater between firms that were more active in the retail
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corporate bond market and firms that were less active.26 For example, for the top 20
firms that are most active in the retail corporate bond market (as measured by the total
number of retail size customer trades in principal capacity in the corporate bond market
in 3Q15), on average 52 percent of the trades made by those firms qualified as matched
trades.27 In contrast, the average percentage of matched trades was 88 percent for all
other firms. Therefore, it is possible that large firms and firms that are more active in the
retail corporate bond market have greater capacity to hold inventory and source retail
trades from that inventory, and therefore are less likely to trigger the proposed disclosure
requirement.
Large firms and firms that are more active in the retail corporate bond market may
respond to this proposal differently than other firms. Market participants indicated to
FINRA that the costs to altering the trade processing and reporting systems for instances
where the triggering principal trade occurred after the customer trade would be
substantial. FINRA anticipates that large and more active firms are more likely to
provide the disclosure to all retail customers even where a triggering principal trade has
not occurred at the time of the customer trade because it would likely be less expensive
than other methods of ensuring compliance with the proposed rule. FINRA understands
that it is unlikely for less active firms to trade with a retail customer without an offsetting

26

FINRA considers firms with 150 or fewer registered representatives as small
firms and 500 or more as large firms. The average percentage of matched retail
size customer transactions of corporate bonds in 3Q15 was 89 percent for small
firms and 82 percent for large firms. The difference was statistically significant.
While the most active firms in the retail corporate bond market tend to be large,
well-known firms, there are exceptions.

27

As retail transactions are proxied by trades of 100 bonds or less, some retail size
trades by the more active firms may be institutional transactions.
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transaction. In the cases that they do, they may choose not to provide the disclosure to all
retail customers, but then incur the costs of providing the trade processing information at
the end of the day, cancelling and correcting the confirmation trade report at the end of
the day for any retail trade that subsequently met the reporting requirements of the
proposed rule. It is also possible that firms may choose to avoid entering into any trade
that would subsequently trigger a reporting obligation, e.g., by holding a position
overnight.
More generally, FINRA understands that some firms are considering providing
the mark-up/mark-down disclosure on all retail trades, regardless of whether the dealers’
offsetting trade is made within the same day or not. Similarly, some firms have proposed
to provide mark-up/mark-down disclosure on both retail and non-retail transactions to
lower the costs associated with identifying disclosure-eligible trades. Providing any
additional disclosure would be voluntary to firms, and would likely only occur where the
benefits, including reduced implementation costs, outweighed the costs imposed. For
example, a firm that voluntarily provides disclosure on all retail principal transactions
(regardless of whether there was an offsetting transaction on the same trading day) would
be able to avoid the forward-looking aspect of the proposal and its associated costs. As
well, providing additional disclosures may limit the differential impact on smaller firms.
And, as discussed above, FINRA notes that any intentional delay of a customer execution
to avoid the proposed rule would be contrary to a firm’s duties to customers under Rules
2010 and 5310. If the proposed rule is approved, FINRA will monitor trading patterns to
ensure firms are not purposely delaying a customer execution to avoid the disclosure.
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The staff also analyzed TRACE data for 3Q15 to understand the relationship
between mark-ups and firm characteristics. The analysis finds that large firms and firms
that are more active in the retail corporate bond market tend not to be represented within
the tail of the largest estimated mark-ups and mark-downs in the distribution in the
sample examined. For example, large firms accounted for 85 percent of all retail size
customer purchases of investment grade corporate bonds in 3Q15, but only 61 percent of
the trades with the highest estimated mark-ups (above the 95th percentile).28 Similarly,
the top 20 firms as measured by the total number of retail size customer trades in
principal capacity in the corporate bond market in 3Q15 accounted for 68 percent of all
retail size customer purchases of investment grade corporate bonds in 3Q15, but only 28
percent of the trades with the highest estimated mark-ups. These relationships remain
significant after controlling for bond and execution characteristics. To the extent that the
proposed disclosure may lead to changes in investor and firm behaviors, it can logically
be anticipated to have a greater impact on firms currently charging relatively high markups and mark-downs. Therefore, the analysis implies that the associated economic costs
may be higher to some small firms and firms less active in retail customer trades.
However, it is important to note that small firms tend to be overrepresented within
both the tail of the highest and the tail of the lowest mark-ups and mark-downs in the
sample examined. In other words, while a disproportionate number of small firms
charged relatively high mark-ups, there were also a disproportionate number of small
firms that charged relatively low mark-ups. For example, small firms accounted for 8
percent of all retail size customer purchases of investment grade corporate bonds in
28

The sample only includes customer transactions that can be matched with
offsetting same-day principal trades.

Page 70 of 474
3Q15, but 18 percent of the trades with the lowest estimated mark-ups (below the 5th
percentile). This implies that some small firms offering competitive prices may benefit
from the proposed disclosure.
Moreover, small firms are more likely to have their customer confirmations
generated by clearing firms. To the extent that clearing firms will not pass along the full
implementation costs to each introducing firm, small firms may incur lower costs than
large firms to comply with the proposed rule change.
Therefore, while it is possible that the costs associated with the proposal may lead
small dealers to consolidate with large dealers or to exit the market, the effect may be
limited. FINRA recognizes that increased concentration in the retail market for fixed
income transactions could impact retail costs, by either increasing or decreasing those
costs. FINRA also recognizes the potential for members to shift some of the compliance
costs on to customers.
(iv) Other Considerations
As initially proposed, FINRA would have required members to disclose a
“reference price,” which used a baseline that is derived from the price that was actually
paid by the firm for the bond that same day, and the differential between that reference
price and the price to the customer. In response to both the initial proposal and the
revised proposal, commenters raised concerns about the usefulness of reference price
disclosure, and the potential burdens associated with implementing such disclosure.
Based on concerns raised by commenters about the potential burdens associated with
reference price disclosure, FINRA is now amending the proposal to require mark-up
disclosure, as determined from the prevailing market price. FINRA believes that
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requiring mark-up disclosure rather than reference price disclosure may result in lower
compliance costs, as members are already required under Rule 2121 to ensure that markups and mark-downs are fair, and therefore should be calculating mark-ups to ensure
compliance with Rule 2121. While FINRA notes that some members may generate
customer confirmations on an intra-day basis, FINRA notes that the mark-up on the
customer trade should generally be established at the time of that trade, which should
reduce the impact of this proposal upon the confirmation generation process. While firms
may still need to delay confirmation generation until the end of the day for at least some
portion of disclosure-eligible trades due to the forward-looking aspect of the proposal,
FINRA again notes that firms that voluntarily choose to provide disclosure on all retail
trades could continue to provide confirmations intra-day, as the forward-looking aspect of
the proposal would no longer be relevant.
FINRA recognizes that the determination of the prevailing market price may not
be identical across firms and thus may result in a lack of comparability or consistency in
disclosures, especially for thinly traded securities. FINRA expects that firms have
reasonable policies and procedures in place to calculate the prevailing market price in a
manner consistent with Rule 2121 and that such policies and procedures are applied
consistently across customers.
FINRA believes that requiring disclosure for non-institutional accounts may
lessen some of the costs and complexity associated with this proposal by allowing firms
to use an existing distinction that already is integrated into their operations.
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(d) Alternatives Considered
As discussed above and below, FINRA considered several alternative approaches
and modified the proposal to reduce potential burdens and costs on member firms. For
example, FINRA had proposed the disclosure of a “reference price,” but then amended
the proposal to require the disclosure of the mark-up or mark-down from the prevailing
market price. Similarly, a “qualifying size” requirement was replaced with an exclusion
for transactions that involve an institutional account. In response to comments and
concerns, FINRA also proposes to exclude from the proposed disclosure those
transactions which are part of fixed-price offerings on their first trading day and which
are sold at the fixed-price offering price, and firm-side transactions that are conducted by
a department or desk that is functionally separate from the retail-side desk. Where the
member’s principal trade was executed with an affiliate of the member in a transaction
that was not at arms-length, FINRA proposes to require a member to “look through” its
trade with the affiliate to the affiliate’s trade with the third party to determine whether
disclosure is required.
C.

Self-Regulatory Organization’s Statement on Comments on the Proposed
Rule Change Received from Members, Participants, or Others

This proposal was published for comment in Regulatory Notice 14-52 (November
2014) and Regulatory Notice 15-36 (October 2015). Thirty-two comments were received
in response to Regulatory Notice 14-52,29 and eighteen comments were received in

29

See Letter from Michael Nicholas, CEO, Bond Dealers of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“BDA Letter I”);
letter from John T. Macklin, Director of Operations, Brean Capital, LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“Brean
Letter”); letter from Richard Bryant, President, Capital Investment Group, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated August 4, 2015 (“CIG
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Letter”); letter from Micah Hauptman, Financial Services Counsel, Consumer
Federation of America, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“CFA Letter I”); letter from Chris Melton, Executive Vice
President, Coastal Securities, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 16, 2015 (“Coastal Securities Letter I”); letter from Michael S.
Nichols, Principal, Cutter Advisors Group, dated December 5, 2014 (“Cutter
Letter”); letter from Larry E. Fondren, President and CEO, DelphX LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 7, 2015 (“DelphX
Letter”); Letter from Herbert Diamant, President, Diamant Investments Corp., to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 9, 2015
(“Diamant Letter I”); letter from Robert A. Eder, to Cynthia Friedlander, FINRA,
dated December 30, 2014 (“Eder Letter I”); letter from Robert A. Eder, dated
April 1, 2015 (“Eder Letter II); letter from Norman L. Ashkenas, CCO, Fidelity
Brokerage Services LLC and Richard J. O’Brien, CCO, National Financial
Services, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated January
20, 2015 (“Fidelity Letter I”); letter from Darren Wasney, Program Manager,
Financial Information Forum, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“FIF Letter I”); letter from David T. Bellaire, Executive
Vice President and General Counsel, Financial Services Institute, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“FSI Institute
Letter I”); letter from Rick Foster, Vice-President and Senior Counsel, Financial
Services Roundtable, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“Financial Services Roundtable Letter”); letter from Fintegra,
LLC (“Fintegra Letter”); letter from Alexander I. Rorke, Senior Managing
Director, Hilliard Lyons, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“Hilliard Letter”); letter from Thomas E. Dannenberg,
President and CEO, Hutchinson Shockey Erley and Co., to Ronald W. Smith,
Corporate Secretary, MSRB, dated January 20, 2015; letter from Andrew
Hausman, President, Interactive Data, to Marcia E. Asquith, Corporate Secretary,
FINRA, dated January 20, 2015 (“Interactive Data Letter”); letter from Scott A.
Hayes, President and CEO, Institutional Securities Corp., to Marcia E. Asquith,
Corporate Secretary, FINRA, dated January 2, 2015 (“ISC Letter”); letter from
Vincent Lumia, Managing Director, Morgan Stanley Smith Barney LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated January 20, 2015
(“Morgan Stanley Letter I”); letter from Jed Bandes, President, Mutual Trust Co.
of America Securities, dated December 23, 2014 (“Mutual Trust Letter”); letter
from Hugh D. Berkson, Executive Vice-President, Public Investors Arbitration
Bar Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“PIABA Letter I”); letter from Joseph R.V. Romano, President,
Romano Brothers and Co., to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 19, 2015 (“Romano Letter”); letter from Paige W. Pierce, President
and CEO, RW Smith & Associates, LLC, dated January 21, 2015 (“RW Smith
Letter I”); letter from Rick A. Fleming, Investor Advocate, SEC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated January 20, 2015 (“SEC Investor
Advocate Letter I”); letter from Sean Davy, Managing Director and David L.
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response to Regulatory Notice 15-36.30 A copy of Regulatory Notice 14-52 is attached as
Exhibit 2a. A list of comment letters received in response to Regulatory Notice 14-52 is

Cohen, Managing Director, SIFMA, to Marcia E. Asquith, Corporate Secretary,
FINRA, dated January 20, 2015 (“SIFMA Letter I”); letter from Robert A. Muh,
CEO, Sutter Securities Inc., to Marcia E. Asquith, Corporate Secretary, FINRA,
dated January 20, 2015 (“Sutter Securities Letter”); letter from Karin Tex, dated
January 12, 2015 (“Tex Letter”); letter from Kyle C. Wootten, Deputy Director –
Compliance and Regulatory, Thomson Reuters, to Marcia E. Asquith, Corporate
Secretary, FINRA, dated January 16, 2015 (“Thomson Reuters Letter I”); letter to
Cynthia Friedlander from Scott D. Baines, Principal, Umpqua Investments, Inc.,
dated January 20, 2015 (“Umpqua Investments Letter”); letter from Bonnie K.
Wachtel, CEO, and Wendie L. Wachtel, COO, Wachtel and & Co Inc., to Marcia
E. Asquith, Corporate Secretary, FINRA, dated January 16, 2015 (“Wachtel
Letter”); letter from Robert J. McCarthy, Director of Regulatory Policy, Wells
Fargo Advisors, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
January 20, 2015 (“Wells Fargo Letter I”).
30

See Letter from Michael Nicholas, Bond Dealers of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“BDA Letter
II”); letter from Micah Hauptman, Consumer Federation of America, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“CFA Letter
II”); letter from Kurt N. Schacht and Linda L. Rittenhouse, CFA Institute, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“CFA Institute Letter”); letter from Chris Melton, Coastal Securities, to Marcia
E. Asquith, Corporate Secretary, FINRA (“Coastal Securities Letter II”); letter
from Herbert Diamant, Diamant Investment Corporation, to Marcia E. Asquith,
Corporate Secretary, FINRA, dated November 30, 2015 (“Diamant Letter II”);
letter from Norman L. Ashkenas and Richard J. O’Brien, Fidelity Investments, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“Fidelity Letter II”); letter from Darren Wasney, Financial Information Forum, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“FIF
Letter II”); letter from David T. Bellaire, Financial Services Institute, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015, (“FSI Institute
Letter II”); letter from David P. Bergers, LPL Financial LLC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 10, 2015 (“LPL Letter”);
letter from Elizabeth Dennis, Morgan Stanley Smith Barney LLC, to Marcia E.
Asquith, Corporate Secretary, FINRA, dated December 11, 2015 (“Morgan
Stanley Letter II”); letter from Hugh D. Berkson, Public Investors Arbitration Bar
Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December
8, 2015 (“PIABA Letter II”); letter from Paige W. Pierce, RW Smith and
Associates, LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated
December 11, 2015 (“RW Smith Letter II”); letter from Jason Clague, Charles
Schwab and Co., to Marcia E. Asquith, Corporate Secretary, FINRA, dated
December 11, 2015 (“Schwab Letter”); letter from Rick A. Fleming, Office of the
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attached as Exhibit 2b, and copies of the comment letters received in response to
Regulatory Notice 14-52 are attached as Exhibit 2c. A copy of Regulatory Notice 15-36
is attached as Exhibit 2d. A list of comment letters received in response to Regulatory
Notice 15-36 is attached as Exhibit 2e, and copies of the comment letters received in
response to Regulatory Notice 15-36 are attached as Exhibit 2f.
Summary of Initial Proposal and Comments Received
As proposed in Regulatory Notice 14-52, if a firm sold to a customer and bought
the same security as principal from another party on the same trading day, the firm would
have been required to disclose on the customer confirmation (i) the price to the customer;
(ii) the price to the firm of the same-day trade (reference price); and (iii) the difference
between those two prices.31 The initial proposal would apply where the transaction with
the customer was of a “qualifying size,” of 100 bonds or less or bonds with a face value
of $100,000 or less, which was designed to capture those trades that are retail in nature.
Of the 31 comments FINRA received on the proposal, 6 supported the proposal,
while 25 commenters generally opposed the proposal or made recommendations on ways

Investor Advocate, SEC, to Marcia E. Asquith, Corporate Secretary, FINRA,
dated December 11, 2015 (“SEC Investor Advocate Letter II”); letter from Sean
Davy and Leslie M. Norwood, Securities Industry and Financial Markets
Association, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December
11, 2015 (“SIFMA Letter II”); letter from Manisha Kimmel, Thomson Reuters, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“Thomson Reuters Letter II”); letter from Thomas S. Vales, TMC Bonds LLC, to
Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11, 2015
(“TMC Bonds Letter”); letter from Robert J. McCarthy, Wells Fargo Advisors
LLC, to Marcia E. Asquith, Corporate Secretary, FINRA, dated December 11,
2015 (“Wells Fargo Letter II”).
31

The initial proposal would also apply to instances where the firm buys bonds from
a customer and sells the same bonds as principal to another party on the same
trading day.
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to narrow substantially the scope of the proposal. Generally, commenters that supported
the proposal stated that the proposed confirmation disclosure would provide additional
post-trade information to investors that would be otherwise difficult to ascertain.32 Three
commenters, including the CFA and the SEC Investor Advocate, stated that this
additional information would put investors in a better position to assess whether they are
paying fair prices and the quality of the services provided by their broker-dealer, and also
could assist investors in detecting improper practices.33 The CFA and DelphX indicated
that the proposal would foster increased price competition in fixed income markets,
which would ultimately lower investors’ transaction costs.34 Two commenters
recommended that the proposal not be limited to retail trades under the proposed size
threshold, but that disclosure should be made on all trades involving retail customers,
regardless of size.35
Other commenters opposed the proposal on several grounds. Commenters
questioned whether the proposed disclosure would provide investors with useful
information,36 or whether the disclosure would simply create confusion among
investors.37 Commenters asserted that the proposed methodology for calculating the

32

See, e.g., SEC Investor Advocate Letter I at 2.

33

See CFA Letter I at 1; DelphX Letter at 2; SEC Investor Advocate Letter I at 2.

34

See CFA Letter I at 1; DelphX Letter at 3.

35

See Eder Letter I at 1; PIABA Letter I at 2.

36

See Diamant Letter at 5; Romano Letter at 3-4; Sutter Securities Letter at 2.

37

See BDA Letter I at 4-5; Diamant Letter I at 6; FSI Institute Letter I at 3; Morgan
Stanley Letter I at 2; SIFMA Letter I at 17; Wells Fargo Letter I at 5; CIG Letter
at 1.
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reference price is overly complex38 and would be costly for firms to implement.39
Commenters also indicated the proposal could cause some dealers to exit the retail broker
market, either because firms would be reluctant to adapt to the new disclosure
requirement, or because of increased costs and the potentially lower profits.40
Several commenters suggested ways to narrow the scope of the proposal. Some
commenters recommended that FINRA limit the disclosure obligation to riskless
principal transactions involving retail investors, as this would more accurately reflect
dealer compensation and transaction costs,41 and would be more consistent with the
stated objectives of the SEC in this area and of the proposal itself.42 Some commenters
suggested that the proposed rule should apply to riskless principal transactions as
previously defined by the Commission, wherein the broker-dealer has an “order in hand”
at the time of execution.43 One commenter, however, did not think that such a limitation
would appreciably reduce the complexity or cost of the proposal.44 Commenters also

38

See Fidelity Letter I at 4; FIF Letter I at 2; SIFMA Letter I at 24-26; Thomson
Reuters Letter I at 6; Wells Fargo Letter I at 8.

39

See BDA Letter I at 2-3; Diamant Letter I at 7-8; Fidelity Letter I at 4-5; FIF
Letter I at 2; FSI Institute Letter I at 5; Financial Services Roundtable Letter at 5;
Morgan Stanley Letter I at 3; Wells Fargo Letter I at 7-8; Umpqua Investments
Letter at 1.

40

See Brean Letter at 1; Diamant Letter I at 7; FSI Institute Letter I at 8; Umpqua
Investments Letter at 1.

41

See Hilliard Letter at 2; Morgan Stanley Letter I at 2; SIFMA Letter I at 29; Wells
Fargo Letter I at 11.

42

See SIFMA Letter I at 31.

43

See Hilliard Letter at 2; SIFMA Letter I at 30; Wells Fargo Letter I at 11.

44

See Thomson Reuters Letter at 7.
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suggested that FINRA eliminate institutional trades from the scope of the proposal: for
example, by not covering institutional accounts as defined in FINRA Rule 4512, or
sophisticated municipal market professionals as defined in MSRB Rule D-15.45 Both
Fidelity and SIFMA stated that the proposal should permit trading desks that are
separately operated within a firm to match only their own trades for purposes of pricing
disclosure.46 Morgan Stanley and SIFMA also stated that transactions between affiliates
should not constitute a firm principal trade that, if accompanied by a same-day customer
trade, would trigger the disclosure requirement.47 Commenters also suggested that the
proposal exempt the disclosure of mark-ups on new issues.48 One commenter suggested
that this exemption should exempt the disclosure of mark-up/mark-downs on transactions
in new issues executed at the public offering price on the date of the issue’s sale.49
Rather than proposing reference price disclosure, several commenters suggested
that FINRA instead enhance TRACE, in part by providing greater investor education
about TRACE,50 and requiring firms to make those systems more accessible51 by, for

45

See BDA Letter I at 6; FIF Letter I at 3; Morgan Stanley Letter I at 3.

46

See Fidelity Letter I at 8; SIFMA Letter I at 36.

47

See Morgan Stanley Letter I at 3; SIFMA Letter I at 21.

48

See BDA Letter I at 6; Coastal Securities Letter I at 1; SIFMA Letter I at 22.

49

See Coastal Securities Letter I at 1.

50

See Fidelity Letter I at 7; FSI Institute Letter I at 6-7; Financial Services
Roundtable Letter at 6; Hilliard Letter at 3; Morgan Stanley Letter I at 2; SIFMA
Letter I at 15-16.

51

See Thomson Reuters Letter I at 7.
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example, providing more near-real-time TRACE information to investors52 or providing a
link to TRACE on customer confirmations,53 or by aggregating all TRACE data on a
single website.54
In response to the comments received on Regulatory Notice 14-52, FINRA
proposed several modifications to the proposal. First, FINRA proposed to replace the
qualifying size requirement with an exclusion for transactions that involve an institutional
account, as defined in FINRA Rule 4512(c). This would ensure that all eligible
transactions involving retail customers, regardless of size or face amount, would be
subject to the proposed disclosure and was responsive to firms’ concerns about using
disparate definitions of a retail customer. Second, FINRA proposed to exclude from the
proposed disclosure those transactions which are part of fixed-price offerings on their
first trading day and which are sold at the fixed-price offering price. Variable price
offerings would remain subject to the proposed disclosure.55
Third, in response to concerns from commenters that having the disclosure
requirements triggered by trades made by separate trading departments or desks would
undermine the legal and operational separation of those desks, FINRA staff proposed to
52

See Wells Fargo Letter I at 7. Other commenters noted the difficulty of providing
TRACE/EMMA data on the confirmation. See Romano letter at 4.

53

See Fidelity Letter I at 7; FSI Institute Letter I at 6; Hilliard Letter at 3; Morgan
Stanley Letter I at 2; SIFMA Letter I at 15-16.

54

See FIF Letter I at 4; FSI Institute Letter I at 6; Romano Letter at 3-4; SIFMA
Letter I at 15-16.

55

In a fixed-price offering, bonds are generally sold at par and at the same price to
all investors, and the compensation paid to the firm, such as the underwriting fee,
is captured in the prospectus. In contrast, variable price offerings are reported as
secondary trades, may involve investors paying different prices, and may be
difficult for firms to distinguish from other kinds of secondary trades.
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exclude firm-side transactions from the proposed disclosure that are conducted by a
department or desk that is functionally separate from the retail-side desk, e.g., where the
firm can demonstrate through policies and procedures that the firm-side transaction was
made by an institutional desk for an institutional customer that is separate from the retail
desk and the retail customer, and that the institutional desk had no knowledge of the retail
order. However, if, for example, the transactions and positions of the separate
department or desk are regularly used to effect the transactions at the retail desk, this
exception would not apply.
Fourth, in response to concerns from commenters about having the disclosure
requirements triggered by trades between affiliates, FINRA proposed to exclude trades
where the member’s principal trade was executed with an affiliate of the member and the
affiliate’s position that satisfied this trade was not acquired on the same trading day.
Some commenters stated that acquiring a security through an affiliate was functionally
similar to an inventory trade, and that using this trade as the basis for a reference price
calculation would be of limited value, especially if the affiliate acquired its position over
multiple trading days.56 To the extent that disclosure is not required where the firm
principal trade occurs on a previous trading day, e.g., the firm sells the security to a
customer out of its inventory, this exception would apply a similar concept to trades
involving affiliates. Fifth, to address concerns raised by commenters that customers may
be confused by reference price information provided on volatile trading days where there
are large price swings between the time of the trade with the customer and the firm’s own
trade, FINRA proposed that firms be required to provide a link to TRACE on the
56

See SIFMA Letter I at 21.
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customer confirmation, and permitted firms to omit the reference price in the event of a
material change in the price of the security between the time of the firm principal trade
and the customer trade. Sixth, in response to concerns about the operational burdens
associated with determining the reference price for certain “complex” trade scenarios,
FINRA would permit members to use alternative methodologies for more complex
trades.57
As discussed above, FINRA developed its initial proposal in consultation with the
MSRB, and the initial FINRA and MSRB proposals were substantially similar.
However, in response to comments, the MSRB proposed a different disclosure
framework than FINRA. Specifically, the MSRB proposed requiring a firm to disclose
the amount of the firm’s mark-up (or mark-down) from the prevailing market price for
certain retail customer transactions, rather than the reference price paid by the firm and
the differential between the reference price and the price paid by the customer. Under the
MSRB’s proposal, the firm would be required to disclose its mark-up or mark-down if
the firm bought (sold) the security in one or more transactions in an aggregate trade size
that met or exceeded the size of the sale (purchase) to (from) the customer within two
57

FINRA proposed that, where there is a principal transaction and a customer
transaction of the same size (or the principal transaction exceeds the size of the
customer trade) without intervening trades within the same trading day, the price
of the principal trade should be used as the reference price. However, where there
is not a same-size principal and customer trade scenario or there are one or more
intervening trades of a different size, the staff proposed that firms should be
allowed to employ a reasonable alternative methodology in calculating the
reference price, such as the average weighted price of the firm trades that equal or
exceed the size of the customer trade, or the price of the last same-day trade
executed as principal by the firm prior to the customer trade (or closest in time if
executed after), irrespective of the size of that principal trade. FINRA also
proposed that the firm must adequately document, and consistently apply, its
chosen methodology.
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hours of the customer transaction. The disclosed mark-up would be required to be
expressed both as a total dollar amount and as a percentage. The MSRB also proposed
exempting firms from disclosure when the firm and customer trades were conducted by
functionally separate trading desks. For trades among affiliates, the MSRB proposed to
“look through” the firm’s trade with the affiliate to the affiliate’s trade with the third
party for purposes of determining whether disclosure is required. Additionally, the
MSRB proposed to require the disclosure of two additional data points, even if mark-up
disclosure would not be required under the MSRB’s proposal. First, the MSRB proposed
to require firms to add a CUSIP-specific link to EMMA on all customer confirmations.
Second, the MSRB proposed to require on all customer confirmations the disclosure of
the time of execution of a customer’s trade.
Given the importance of achieving a coordinated approach with the MSRB, in
Regulatory Notice 15-36 soliciting comment on the revised proposal, FINRA included a
description of the MSRB’s mark-up disclosure approach and invited comments on any
relative merits and shortcomings of the MSRB’s approach as compared to FINRA’s
revised approach.
Summary of Revised Proposal and Comments Received
In response to the revised proposal, some commenters reiterated that retail
investors would benefit from some form of enhanced price disclosure. For example, the
CFA stated that increased price disclosure would provide investors with the opportunity
to make more informed investment decisions, and would foster increased price
competition in the fixed income markets.58 The SEC Investor Advocate stated that some
58

See CFA Letter II at 6.
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kind of regulatory solution was necessary, as retail investors in fixed income securities
“remain disadvantaged by the lack of information they receive in confirmation
statements.”59 The PIABA stated that abuse of undisclosed mark-ups and mark-downs is
not a hypothetical problem, and that making additional pricing information available
could result in customers being charged more favorable prices.60
A number of commenters supported disclosing the mark-up, as based on the
prevailing market price, instead of the reference price.61 BDA recommended that the
disclosure should be displayed either in dollar terms or as a percentage of the markup
relative to the inter-dealer price.62 Both BDA and Schwab stated that the reference price
proposal would be costly, difficult for firms to implement and for retail customers to
understand, and may not provide customers with meaningful information about the costs
associated with particular transactions.63 Schwab noted that, under the reference price
proposal, a customer may receive disclosure for the execution of one lot of a particular
order, but not for another lot of the same order.64 Schwab stated that the reference price
proposal would also reflect market fluctuations, so that a customer may infer that the
dealer lost money on a transaction with a customer, even if a mark-up was charged.65
59

See SEC Investor Advocate Letter II at 2.

60

See PIABA Letter II at 3.

61

See BDA Letter II at 6; Fidelity Letter II at 5; FSI Institute Letter II at 5; LPL
Letter at 1; Schwab Letter at 3-4; SEC Investor Advocate Letter II at 5.

62

See BDA Letter II at 2.

63

See BDA Letter II at 4-5; Schwab Letter at 2.

64

See Schwab Letter at 2.

65

See Schwab Letter at 2.
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Fidelity stated that the proposed disclosure requirement should focus on the difference
between the price the customer was charged for a fixed income security and the
prevailing market price of the fixed income security.66 While Fidelity agreed that a
dealer’s actual contemporaneous costs or proceeds are a reasonable proxy for the
prevailing market price in some situations, it stated that there are many situations in
which a dealer’s costs or proceeds are not a reasonable proxy for the prevailing market
price.67 Fidelity proposed that the prevailing market price be defined as the dealer’s best
available price for the subject security under the best available market at the time of trade
execution.68 Fidelity proposed different methodologies that dealers could apply when
determining the prevailing market price, including (1) looking at a trader’s mark-tomarket at the end of the day; (2) contemporaneous cost; (3) top of book; and (4) vendor
solutions that offer real time valuations for certain securities.69
Other commenters noted that the reference price proposal could negatively impact
firms’ efforts to generate timely confirmations.70 In supporting the mark-up disclosure
approach, the SEC Investor Advocate noted that mark-up disclosure, although it may lead
to disclosure of a smaller cost to an investor under some circumstances, nonetheless
provides relevant information about the actual compensation the investor is paying the
dealer for the transaction, reflects market conditions and has the potential to provide a

66

See Fidelity Letter II at 7-8.

67

Id.

68

Id. at 7.

69

Id. at 8.

70

See Fidelity Letter II at 11; FIF Letter II at 3; Schwab Letter at 4.
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more accurate benchmark for calculating transaction costs.71 LPL noted that mark-up
disclosure would be relevant to retail transactions in all kinds of fixed income securities
that might be the subject of future disclosure requirements.72
Some commenters opposed requiring that the firm principal and customer trades
occur closer in time to each other, such as two hours, as had relatedly been proposed by
the MSRB. The CFA and the SEC Investor Advocate noted that a shorter timeframe
would increase the possibility that firms would attempt to evade the disclosure
requirement by holding onto positions.73 Other commenters, including Morgan Stanley
and SIFMA, indicated that the timeframe for disclosure should be shortened to the twohour window.74 These commenters stated that the two-hour window would capture the
majority of the trades at issue, and also be easier to implement.75 Commenters stated that
the concern that a shorter timeframe would facilitate gaming of the disclosure
requirement was misplaced, as it was unlikely that firms would change trading patterns
and increase risk exposure merely to avoid disclosure.76 They also said that FINRA has
sufficient access to data to determine if firms were attempting to game the two-hour
disclosure window.77
71

See SEC Investor Advocate Letter II at 5.

72

See LPL Letter at 4.

73

See CFA Letter II at 2; SEC Investor Advocate Letter II at 5.

74

See Diamant Letter II at 7; Morgan Stanley Letter II at 3; SIFMA Letter II at 7.

75

See Diamant Letter II at 7; Morgan Stanley Letter II at 3; SIFMA Letter II at 7.

76

See Morgan Stanley Letter II at 3; RW Smith Letter II at 2; SIFMA Letter II at
10.

77

See RW Smith Letter II at 2.
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Commenters generally supported the change of the scope of the proposal from the
“qualifying size” standard (transactions involving 100 bonds or less or $100,000 face
amount or less) to transactions with non-institutional accounts.78 The CFA noted that the
revised standard would help ensure that all retail transactions would receive disclosure,
regardless of size.79
Three commenters opposed the proposal to require firms to disclose the time of
the execution of the customer transaction.80 FIF stated that this proposal would create
additional expense for firms, and could not be adjusted in connection with any trade
modifications, cancellations or corrections.81 FIF also indicated that the execution time
was not necessary for securities that trade infrequently, as investors should not have
difficulty ascertaining the prevailing market price at the time of their trade.82 Schwab
indicated that this would not be a necessary data point for investors.83
Other commenters, however, supported including the time of execution of the
customer trade. Thomson Reuters stated that including the time of execution would
allow retail investors to more easily identify relevant trade data on TRACE84 and FSI
stated that this would allow investors to understand the market for their security at the
78

See CFA Letter II at 4; CFA Institute Letter at 3; Coastal Securities Letter II;
PIABA Letter II at 2; Schwab Letter at 5; SIFMA Letter II at 15.

79

See CFA Letter II at 4.

80

See FIF Letter at 5; Schwab Letter at 6; SIFMA Letter at 16.

81

See FIF Letter at 5.

82

See FIF Letter at 6.

83

See Schwab Letter at 6.

84

See Thomson Reuters Letter at 2.
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time of their trade.85
Commenters also supported adding a general link to TRACE.86 FSI and SIFMA
supported the proposal to add a link to the TRACE website on customer confirmations
instead of a CUSIP-specific link, as a CUSIP-specific link could be inaccurate or
misleading, and could be difficult for firms to implement.87 BDA stated that a general
link to the main TRACE page would be operationally easier to achieve.88
Commenters supported the proposed exclusion for transactions involving separate
trading desks,89 although Schwab indicated that this exception should be subject to
information barriers and rigorous oversight.90 The CFA suggested FINRA specifically
require, in the rule text, that firms have policies and procedures in place to ensure
functional separation,91 and the SEC Investor Advocate suggested that FINRA provide
greater guidance as to what constitutes a functional separation.92
Some commenters supported the proposal, in cases of transactions between
affiliates, to “look through” to the affiliate’s principal transaction for purposes of

85

See FSI Letter at 7.

86

See BDA Letter II at 3; Coastal Securities Letter II; FSI Institute Letter II at 6.

87

See FSI Institute Letter II at 6; SIFMA Letter II at 19.

88

See BDA Letter II at 3.

89

See CFA Institute Letter at 5; Schwab Letter at 6; SIFMA Letter II at 15.

90

See Schwab Letter at 6.

91

See CFA Letter II at 5.

92

See SEC Investor Advocate Letter II at 6.
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determining whether disclosure is required.93 FIF and Thomson Reuters stated, however,
that not all firms are able to “look through” principal trades, given information barriers
and the fact that firms often conduct inter-dealer business on a completely separate
platform than the retail business.94
With respect to the proposed exemption for fixed-price new issues, the two
commenters that addressed this issue, CFA Institute and SIFMA, supported the proposed
exemption.95
III.

Date of Effectiveness of the Proposed Rule Change and Timing for Commission
Action
Within 45 days of the date of publication of this notice in the Federal Register or

within such longer period (i) as the Commission may designate up to 90 days of such date
if it finds such longer period to be appropriate and publishes its reasons for so finding or
(ii) as to which the self-regulatory organization consents, the Commission will:
(A) by order approve or disapprove such proposed rule change, or
(B) institute proceedings to determine whether the proposed rule change should
be disapproved.
IV.

Solicitation of Comments
Interested persons are invited to submit written data, views and arguments

concerning the foregoing, including whether the proposed rule change is consistent with
the Act. Comments may be submitted by any of the following methods:

93

See CFA Institute Letter at 5; Fidelity Letter II at 11-12; PIABA Letter II at 2;
Schwab Letter at 6; SIFMA Letter II at 18.

94

See FIF Letter II at 5; Thomson Reuters Letter II at 3.

95

See CFA Institute Letter at 4; SIFMA Letter II at 15.
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Electronic Comments:


Use the Commission’s Internet comment form
(http://www.sec.gov/rules/sro.shtml); or



Send an e-mail to rule-comments@sec.gov. Please include File Number
SR-FINRA-2016-032 on the subject line.

Paper Comments:


Send paper comments in triplicate to Robert W. Errett, Deputy Secretary,
Securities and Exchange Commission, 100 F Street, NE, Washington, DC
20549-1090.

All submissions should refer to File Number SR-FINRA-2016-032. This file number
should be included on the subject line if e-mail is used. To help the Commission process
and review your comments more efficiently, please use only one method. The
Commission will post all comments on the Commission’s Internet website
(http://www.sec.gov/rules/sro.shtml). Copies of the submission, all subsequent
amendments, all written statements with respect to the proposed rule change that are filed
with the Commission, and all written communications relating to the proposed rule
change between the Commission and any person, other than those that may be withheld
from the public in accordance with the provisions of 5 U.S.C. 552, will be available for
website viewing and printing in the Commission’s Public Reference Room, 100 F Street,
NE, Washington, DC 20549, on official business days between the hours of 10 a.m. and 3
p.m. Copies of such filing also will be available for inspection and copying at the
principal office of FINRA. All comments received will be posted without change; the
Commission does not edit personal identifying information from submissions. You
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should submit only information that you wish to make available publicly. All
submissions should refer to File Number SR-FINRA-2016-032 and should be submitted
on or before [insert date 21 days from publication in the Federal Register].
For the Commission, by the Division of Trading and Markets, pursuant to
delegated authority.96

Robert W. Errett
Deputy Secretary

96

17 CFR 200.30-3(a)(12).
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Pricing Disclosure in the Fixed
Income Markets

November 2014

FINRA Requests Comment on a Proposed Rule Requiring
Confirmation Disclosure of Pricing Information in Fixed
Income Securities Transactions



Comment Period Expires: January 20, 2015



Notice Type

Suggested Routing





Executive Summary
FINRA is requesting comment on a proposed FINRA rule that would require
firms to disclose additional information on customer confirmations for
transactions in fixed income securities. Specifically, FINRA is proposing
that, for same-day, retail-size principal transactions, firms disclose on the
customer confirmation the price to the customer, the price to the member
of a transaction in the same security, and the differential between those two
prices. FINRA and the Municipal Securities Rulemaking Board (MSRB) have
discussed a coordinated approach to potential rulemaking in this area. The
MSRB also is publishing a notice soliciting comment on a similar proposal.
The text of the proposed rules can be found in Attachment A.
Questions concerning this Notice should be directed to:


Patrick Geraghty, Vice President, Market Regulation, at (240) 386-4973;



Cynthia Friedlander, Director, Fixed Income Regulation, Regulatory
Operations at (202) 728-8133; or



Andrew Madar, Associate General Counsel, Office of General Counsel
(OGC), at (202) 728-8056.

Request for Comment



Compliance
Legal
Operations
Senior Management
Trading

Key Topics




Fixed Income Securities
Pricing Information
Transaction Confirmations

Referenced Rules & Notices




FINRA Rule 2232
SEA Rule 10b-10
MSRB Regulatory Notice 2014-20
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Action Requested
FINRA encourages all interested parties to comment on the proposal. Comments must be
received by January 20, 2015.
Comments must be submitted through one of the following methods:


Emailing comments to pubcom@finra.org; or



Mailing comments in hard copy to:
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506

To help FINRA process comments more efficiently, persons should use only one method to
comment on the proposal.
Important Notes: All comments received in response to this Notice will be made available to
the public on the FINRA website. In general, FINRA will post comments as they are received.1
Before becoming effective, a proposed rule change must be authorized for filing with the
Securities and Exchange Commission (SEC) by the FINRA Board of Governors, and then must
be filed with the SEC pursuant to Section 19(b) of the Securities Exchange Act of 1934 (SEA
or Exchange Act).2

Background and Discussion
As part of its oversight of corporate and agency bond transactions, FINRA monitors firms’
pricing of transactions based on TRACE reports. FINRA has observed that a significant
number of retail-sized transactions (100 bonds or less or bonds with a face value of
$100,000 or less) appear to have offsetting trades by the member firm in very close
conjunction. Specifically, using data from the third quarter of 2013 for corporate bonds,
FINRA has observed that over 60 percent of retail-size customer trades had corresponding
principal trades on the same trading day. In over 88 percent of these events, the principal
and the customer trades occurred within thirty minutes of each other. FINRA also has
observed that while many of these trades have apparent mark-ups within a close range,
significant outliers exist, indicating that customers in those trades paid considerably more
than customers in other similar trades.3 Although knowledgeable industrious customers
could observe these trading patterns retrospectively using TRACE data, our understanding
is that retail customers do not typically consult TRACE data. 4
Customer confirmations already disclose the price to the customer of the bond transaction.
FINRA believes that customers in retail-size trades would benefit from additional
confirmation disclosure of the price of the offsetting trade by the firm and the differential
between these prices when the offsetting trade is within the same trading day.

2
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Recent Developments
In 2012, the Securities and Exchange Commission (SEC) issued a report on the municipal
securities market, which surveyed the market structure and disclosure practices of the
municipal securities market and made several recommendations including improving
pre-trade and post-trade transparency and reinforcing existing dealer obligations.5 Among
other things, the report recommended that the MSRB require municipal bond dealers to
disclose to customers on confirmations for riskless principal transactions the amount of
any mark-up or mark-down.6
In addition, in a speech given on June 20, 2014, SEC Chair Mary Jo White broadly identified
initiatives to address investor concerns in the fixed income markets.7 Among other things,
Chair White stated that the SEC would work with FINRA and the MSRB to develop rules
regarding the disclosure of mark-ups in “riskless principal” transactions for both corporate
and municipal bonds8 to help customers assess the reasonableness of their dealer’s
compensation, as riskless principal transactions become more common in the fixed income
markets.9

Proposed Disclosure Requirement
As described in more detail below, FINRA believes that enhancing the disclosure
requirements for transactions in fixed income securities to include additional pricing
information will benefit investors by providing them with more information to better
evaluate their transactions. FINRA is therefore proposing to amend FINRA Rule 2232 to
require customer confirmation disclosure of same-day pricing information for customer
retail size transactions in corporate and agency debt securities.10
Specifically, where a firm executes a sell (buy) transaction of “qualifying size” with a
customer and executes a buy (sell) transaction as principal with one or multiple parties
in the same security within the same trading day, where the size of the customer
transaction(s) would otherwise be satisfied by the size of one or more same-day principal
transaction(s), confirmation disclosure to the customer would be required. That disclosure
would entail (i) the price to the customer; (ii) the price to the firm of the same-day trade;
and (iii) the difference between those two prices.11 The rule would define “qualifying
size” as a purchase or sale transaction of 100 bonds or less or bonds with a face value of
$100,000 or less, based on reported quantity, which is designed to capture those trades
that are retail in nature.
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The following examples address whether a transaction would trigger the proposed
confirmation disclosure requirement:12
Example 1


10:00:00 AM Firm A purchases 50 XYZ bonds from a dealer at a price of 100 for $50,000.



10:00:15 AM Firm A sells 50 XYZ bonds to one customer at a price of 102 for $51,000.

Since the transaction involves the purchase of 50 bonds by the customer within the same
trading day as Firm A’s purchase of the same number of bonds, Firm A would be required to
disclose on the customer confirmation the price to the firm (100), the price to the customer
(102) and the differential between the two prices (2).
Example 2


10:00:00 AM Firm A purchases 500 XYZ bonds from a dealer at a price of 100 for
$500,000.



10:15:00 AM Firm A sells 100 XYZ bonds to 5 customers at a price of 102.50 for
$102,500 per customer.

Since the transactions involve the purchase of 100 bonds by each customer within the
same trading day as Firm A’s purchase of the same total number of bonds, Firm A would
be required to disclose on the customer confirmations to each of the 5 customers the price
to the firm (100), the price to the customer (102.50), and the differential between the two
prices (2.50).
Example 3


10:00:00 AM Firm A purchases 500 XYZ bonds from a dealer at a price of 100 for
$500,000.



10:15:00 AM Firm A sells 30 XYZ bonds to 1 customer at a price of 102.50 for $30,750.

Since the size of the customer transaction was satisfied by the size of the firm’s principal
transaction on the same day, Firm A would be required to disclose on the customer
confirmation the price to the firm (100), the price to the customer (102.50), and the
differential between the two prices (2.50).
Example 4


10:00:00 AM Firm A sells 100 XYZ bonds to a customer at a price of 102 for $102,000.



10:15:00 AM Firm A buys 500 XYZ bonds from a dealer at a price of 100 for $500,000.

Since the size of the customer’s purchase of bonds from Firm A is satisfied by the size
of Firm A’s purchase of bonds within the same trading day, Firm A would be required to
disclose on the customer confirmation the price to the firm (100), the price to the customer
102), and the differential between the two prices (2.00).

4
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Example 5


10:00:00 AM Firm A purchases 500 XYZ bonds from a dealer at a price of 100 for
$500,000.



10:15:00 AM Firm A sells 500 XYZ bonds to a customer at a price of 102.50 for
$512,500.

Firm A would not be required to disclose the proposed pricing information on the customer
confirmation because the size of the customer transaction exceeds the qualifying size
disclosure threshold of 100 bonds or less.
Example 6


10:00:00 AM Firm A purchases 50 XYZ bonds from Customer 1 at a price of 98 for
$49,000.



10:30:00 AM Firm A sells 50 XYZ bonds to Customer 2 at a price of 102 for $51,000.

Firm A would have disclosure requirements under the proposal to both customers. For
Customer 1, Firm A would disclose the price to the firm (102), the price to the customer (98)
and the differential between the two prices (4.00). For Customer 2, Firm A would disclose
the price to the firm (98), the price to the customer (102) and the differential between the
two prices (4.00).
Example 7


10:00:00 AM Firm A purchases 40 XYZ bonds from a dealer at a price of 100 for $40,000.



15:30:00 PM Firm A purchases 60 XYZ bonds from another dealer at a price of 99 for
$59,500.



15:45:00 PM Firm A sells 100 XYZ bonds to 1 customer at a price of 99.70 for $99,700.

Where multiple firm trades equal the amount of the customer trade, Firm A would be
required to disclose on the customer confirmation the weighted average price of the firm
trades to the firm (99.40), the price to the customer (99.70), and the differential between
the two prices (0.30). Note: In this example, the two firm trades are the equivalent of the
customer trade and therefore a weighted average price would be used. Example 9 below
provides a scenario where there are multiple transactions as principal that could form the
basis of the firm’s corresponding transaction(s) with its customers.
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Example 8


10:00:00 AM Firm A purchases 100 XYZ bonds from a dealer at a price of 100 for
$100,000.



10:15:00 AM Firm A sells 70 XYZ bonds to one customer at a price of 100 for $70,000.

Firm A would be required to disclose on the customer confirmation the price to the firm
(100), the price to the customer (100), and the differential between the two prices (0).
Example 9


10:00:00 AM Firm A purchases 200 XYZ bonds from a dealer at a price of 102.50 for
$205,000.



10:30:00 AM Firm A purchases 100 XYZ bonds from a dealer at a price of 104 for
$104,000.



13:30:00 PM Firm A purchases 500 XYZ bonds as part of an institutional trade at a
price of 103.50 for $517,500.



15:00:00 PM Firm A sells 100 XYZ bonds to a customer at a price of 104.50 for $104,500.

Where the firm engages in multiple transactions as principal that form the basis of its
transactions with customers but exceed the number of bonds of the customer trade, FINRA
expects that the firm would consistently apply a last in, first out (LIFO) methodology that
would refer to the last principal trade(s) that preceded the customer trade. Firm A would
therefore be required to disclose on the customer confirmation the price to the firm of the
last transaction (103.50), the price to the customer (104.50), and the differential between
the two prices (1).
Example 10


10:00:00 AM Firm A sells 100 XYZ bonds to a customer at a price of 102 for $102,000.



10:15:00 AM Firm A buys 500 XYZ bonds from a dealer at a price of 100 for $500,000.



10:30:00 AM Firm A buys 200 XYZ bonds from a dealer at a price of 101 for $202,000.

Where the firm engages in multiple transactions as principal that form the basis of its
transactions with customers but exceed the number of bonds of the customer trade, FINRA
expects that, in this scenario, the firm would consistently apply a methodology that would
refer to the principal trade(s) in closest time proximity to the customer trade. Firm A would
therefore be required to disclose on the customer confirmation the price to the firm of its
first purchase (100), the price to the customer (102), and the differential between the two
prices (2).

6
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Example 11


15:30:00 PM (Trading Day 1) Firm A purchases 50 XYZ bonds from a dealer at a price of
100 for $50,000.



10:00:00 AM (Trading Day 2) Firm A purchases 50 XYZ bonds from a dealer at a price of
102.50 for $51,250.



10:15:00 AM (Trading Day 2) Firm A sells 50 XYZ bonds to 1 customer at a price of 103
for $51,500.

Since the transaction involved the same-day purchase of 50 bonds by the customer,
Firm A would be required to disclose on the customer confirmation the price to the firm
(102.50), the price to the customer (103), and the differential between the two prices (0.50).
The transaction that occurred on the previous trading day (Trading Day 1) would not be
incorporated into the price disclosure.
Example 12


15:30:00 PM (Trading Day 1) Firm A purchases 200 XYZ bonds from a dealer at a price
of 104 for $208,000.



10:15:00 AM (Trading Day 2) Firm A sells 100 XYZ bonds to a customer at a price of 106
for $106,000.

Firm A would not be required to disclose the pricing information on the customer
confirmation since Firm A’s position was acquired on a previous trading day before it was
sold to the customer, and is therefore not subject to the disclosure requirement.
Example 13


15:30:00 PM (Trading Day 1) Firm A purchases 50 XYZ bonds from a dealer at a price of
100 for $50,000.



10:00:00 AM (Trading Day 2) Firm A purchases 50 XYZ bonds from a dealer at a price of
101.50 for $50,750.



10:15:00 AM (Trading Day 2) Firm A sells 100 XYZ bonds to 1 customer at a price of 102
for $102,000.

Firm A would not be required to disclose the pricing information on the customer
confirmation since the customer order could only be filled by the positions in XYZ that
Firm A had acquired over two trading days. The transaction is therefore not subject to the
disclosure requirement.
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Economic Impact Analysis
Need for the Rule
FINRA is concerned that investors in fixed income securities currently are limited in their
ability to understand and compare transaction costs.13 FINRA believes that furnishing
additional pricing-related information to customers as part of the customer confirmation
will provide customers with meaningful and useful information.

Economic Baseline
The proposed disclosure will likely affect both broker-dealers and retail investors that
engage in transactions in fixed income securities. Under SEC Rule 10b-10 and current FINRA
rules, a broker-dealer acting as principal for its own account and trading fixed income
securities with a customer is not required to disclose the difference between the price to
the customer and the price of the broker-dealer’s offsetting trade(s). In the absence of the
proposal, customers would not be able to ascertain with certainty the specific price to the
broker-dealer in connection with a customer trade.
Retail customers currently receive some of the information considered in this proposal.
Specifically, confirmation statements already include the price of bonds purchased. But the
confirmation is not required to include information about the cost of the security to the
firm. FINRA is aware that some broker-dealers may provide an indication of market value
of the bond as part of the confirmation, where that market value reflects either a recent
transaction price or a valuation for bonds that have not otherwise traded in close proximity
to the customer trade.
As previously noted, FINRA makes TRACE data available to the public, and retail customers
may have access to recent trading histories through free finance Web portals, such as
Yahoo Finance or FINRA’s own website. But it is not possible to determine the value of the
specific securities offered to the customer from the public sources.

Benefits
FINRA believes this additional pricing information will better enable customers to
evaluate the cost and quality of the services firms provide by assisting customers in
monitoring current same-day prices a firm and a customer pays or receives in connection
with a transaction. The proposal will provide customers with pricing information that
customers cannot currently obtain through TRACE data. FINRA further believes this type
of information will promote transparency into firms’ pricing practices and encourage
communications between firms and their customers about pricing of their fixed income
transactions. This proposal also may provide customers with additional information that
may assist them in detecting practices that are possibly improper, which would supplement
FINRA’s own surveillance and enforcement program.14

8
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Costs
FINRA recognizes that the proposal would impose burdens and costs on firms. Specifically,
FINRA expects that the proposal would require firms to modify their systems to identify
instances where firm and customer trades in the same security occur on the same trading
day and to adopt a methodology to satisfy the disclosure requirement. Firms may need
to record and monitor the decisions on the disclosure methodology. Firms would have to
adopt compliance policies and procedures to ensure consistent and appropriate application
of the methodology. Firms would also be required to calculate the price difference between
the customer and firm trade, and to convey the firm price and differential to the customer
price on the customer confirmation. FINRA understands some firms may use legacy systems
for confirmations which may be costly to reprogram. FINRA staff will estimate the costs
based on the information obtained through the public comment process.
FINRA is requesting comment on the potential for the proposal to have an unintended
negative impact on market behavior, such as whether the proposal could result in
decreased liquidity in the fixed income market, for example, if firms were less likely to hold
bonds in inventory, or if firms would reduce service in retail-size trades. Specifically, FINRA
is seeking evidence of the likelihood and size of such an impact. FINRA also is soliciting
comment on whether the proposal could create confusion for investors where an investor
receives the proposed disclosure for some transactions (e.g., below the proposed size
threshold and the firm and customer trades occur on the same trading day), but not for
other transactions (e.g., above the proposed size threshold or where the firm and customer
trades did not occur on the same trading day).

Regulatory Alternatives
FINRA also recognizes that there are alternatives to the proposed approach of requiring
disclosure of pricing information for trades in the same security where the firm and the
customer trades occur on the same trading day. For example, another possible approach
would be to require disclosure of the same pricing information, but limited to “riskless
principal” trades, which would be consistent with the amendments to Rule 10b-10 that
were previously proposed by the SEC.15
FINRA believes that there are increased benefits to requiring disclosure of pricing
information for all trades in the same security where the firm and the customer trades
occur on the same trading day, rather than limiting the proposal to only riskless principal
trades. For example, FINRA believes using the proposed approach would result in the
disclosure of pricing information for more retail-size trades, and that limiting the proposal
to riskless principal transactions would exclude transactions where the pricing information
would be valuable to the customer.16 FINRA also believes that, in trades in the same
security where the firm and the customer trades occur on the same trading day, most of
these trades occur in close time proximity to each other, which minimizes concerns that
intervening news or market movement that occur between the component trades would
create a corresponding change in the price differential between the components.17 FINRA
believes that the close time proximity of the trades further supports that the pricing
information would be valuable to investors.
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In addition, FINRA believes that the proposed approach may allow for a more mechanical
approach by firms than the riskless principal or marking approaches, which may require
firms to conduct a trade-by-trade analysis to determine whether a specific trade was
riskless or not. FINRA therefore believes that the proposed approach will provide more
certainty to firms regarding their confirmation disclosure obligations. To the extent there
are questions as to the methodology a firm uses to determine whether a trade is subject
to the disclosure requirement, especially where a firm engages in multiple transactions as
principal that form the basis of its corresponding transactions with customers, FINRA is
specifically soliciting comment on such question as set forth in the Request for Comments
section below.
FINRA also appreciates the potential complexities of requiring confirmation disclosure for
trades in the same security where the firm and the customer trades occur on the same
trading day, especially from an operational perspective. Another alternative may be to
require a firm to disclose on customer confirmations for principal retail-size bond trades
the mark-up in the transaction based on a reasonable marking methodology consistently
used by the firm in valuing the bonds for internal and other regulatory purposes. For neartime offsetting trades, the marking methodology would presumptively use cost unless a
reasonable basis for using another price can be demonstrated. As set forth in the Request
for Comments section below, FINRA is specifically soliciting comment on whether an
alternative approach would be preferable to the proposed concept.
As set forth above, FINRA recognizes that there are alternative forms and data points of
pricing information that may be disclosed to retail customers, and specifically requests
comment on such alternatives. Of the options that were considered, however, FINRA
believes that, in trades in the same security where the firm and the customer trades occur
on the same trading day, requiring firms to disclose the price to the firm, the price to the
customer, and the corresponding differential will provide customers with comprehensive
and beneficial information, while balancing the costs and burdens to firms of providing the
disclosure.

10
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Request for Comments
FINRA seeks comments on all aspects of the proposal as outlined above. In addition to
general comments, FINRA specifically requests comments on the following questions.
FINRA requests data and quantified comments where possible.
1.

2.

What are the anticipated benefits to investors of providing the proposed disclosure?


Would the proposed disclosures better enable customers to evaluate the cost and
quality of the services firms provide, and help ensure customers receive fair and
reasonable prices?



Would the proposed disclosures provide investors with greater transparency into
the compensation of their brokers or the costs associated with the execution of
their fixed income trades?

What kinds of costs would this requirement impose on firms, including the anticipated
costs to firms in developing and implementing systems to comply with the proposal?


3.
4.

What are the estimates of these costs and what are the assumptions that underlie
those estimates? Are the estimates different for firms of different sizes and
different business models?

In addition to systems modifications, are there other potential changes to firms’
infrastructure that would be necessary? What are those modifications?
For which transactions should pricing disclosures be made?


Does the proposal address the universe of transactions that should require
confirmation disclosure?



Should the proposal be expanded beyond corporate bonds and agency debt to
apply to other categories of fixed income securities? If so, why, and if not, why not?



Is it appropriate to only require a dealer to disclose pricing information when the
customer trade is a retail trade? If so, should retail be defined by reference to the
trade size, as in the proposal, or by some other standard, such as retail customers?



Should the proposal be expanded to require the disclosure of pricing information
for transactions where the customer trade is of qualifying size (100 bonds or less
or bonds with a face amount of $100,000 or less), and where the firm trade is for a
number of bonds that is less than the customer trade?



Should there be any exclusions for certain types of transactions, notwithstanding
the fact that they are retail-sized transactions? For example, should the proposed
disclosures not be required for new issue trades?



How would alternatives impact the costs and benefits of the proposal?
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5.

Are there alternative forms of disclosure or methods to achieve the objectives of the
proposal and are they better suited than the proposal?


Should the disclosure include the percentage of the price differential or the firm’s
mark-up or mark-down on the transaction? Would the objectives of the proposal
be achieved if a firm was only required to disclose the price paid or received by the
firm in its transaction with a third party, and not the corresponding differential?



Should the disclosure include a total dollar amount differential (i.e., a differential
that calculates the total dollar amount differential based on the number of
bonds purchased or sold by the customer), rather than solely the proposed
price differential? What are potential benefits and drawbacks of using such a
differential? To illustrate this possible approach, Example 1 above would be revised
as follows:
10:00:00 AM Firm A purchases 50 XYZ bonds from a dealer at a price of 100
for $50,000.
10:00:15 AM Firm A sells 50 XYZ bonds to one customer at a price of 102
for $51,000.
Firm A would be required to disclose on the customer confirmation the
price to the firm (100), the price to the customer (102) and the total dollar
amount differential between the two trades ($1,000). The total dollar amount
differential is calculated by multiplying the differential between the prices of
the firm and the customer trades (2) by the number of bonds in the customer
trade (50) by a multiplier of 10.

12



Rather than using the price to the firm, would the best available representation
of current market price be more useful, particularly where the firm-side and
customer-side transactions do not occur close in time? If so, given the infrequent
trading in many bonds, what would be an acceptable reference price to use to
measure the current market price?



As mentioned previously, FINRA could require a firm to disclose on customer
confirmations for principal retail-size bond trades the mark-up in the transaction
based on a reasonable marking methodology consistently used by the firm in
valuing the bonds for internal and other regulatory purposes. For near-time
offsetting trades, the marking methodology would presumptively use cost unless
a reasonable basis for using another price can be demonstrated.



What would be the costs to firms to implement such an alternative disclosure?
What are the assumptions that underlie those cost estimates?
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6.

To what extent, if any, do firms already provide or make available such information
or similar information to customers in any format? Should the proposal allow for
alternative methods, if they provide substantially similar pricing information to
customers?

7.

Should the concept of a “riskless principal” transaction be used in place of the proposed
concept, and, if so, can “riskless principal” be defined in a manner that minimizes
concerns that market participants would avoid the proposed disclosure requirements?


Would it be feasible to define a riskless principal transaction for purposes of this
proposal to include instances where a firm executed a buy or sell order while
holding a potentially offsetting “soft” or “firm” order?



Would it be feasible to define a riskless principal transaction to include instances
where a firm held inventory for a specified length of time before the customer
order was received, or instances where the offsetting trade occurred within 30
minutes of the first trade, assuming the firm was promptly reporting its trades?



What would be the costs to firms to implement such an alternative disclosure?
What are the assumptions that underlie those cost estimates?

8.

Should disclosure be subject to a de minimis standard, e.g., disclosure of a price
differential below a specified threshold would not be required? If so, how should
the existence of the threshold be communicated to customers so the customers
understand that the trades have a differential? How would such a de minimis standard
impact the costs and benefits associated with the proposal?

9.

When a firm executes multiple transactions as principal, which then form the basis of
the firm’s corresponding transactions with its customers, is the last in, first out (LIFO)
approach the most appropriate methodology to use?


Would it be appropriate to allow firms to have flexibility to establish their own
methodology, consistent with the objectives of the proposal, which would be
documented by the firm in its written policies and procedures and consistently
applied? For example, is it appropriate to allow firms to utilize a reference price
that is based on a same-day principal trade that does not meet the LIFO standard,
where the size of that principal trade is more equivalent to the size of the customer
trade? What other approaches might a firm adopt?

10. When a firm executes a transaction as principal with a customer, such as in Example
6, where the firm buys 50 XYZ bonds from one customer and then sells 50 XYZ bonds
to another customer, FINRA understands that the price paid to the customer may
not represent the firm’s true price of the trade, e.g., it may reflect a mark-down. For
purposes of the proposed disclosure requirement, should firms be allowed to use a
different price as the reference price in this scenario, assuming the firm is able to justify
and document its decision?
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11. Are there other potential effects to markets and market participants of the proposal?


Would the proposal alter the incentives and dynamics of the broker-customer
relationship, cause firms to reduce service in retail-sized trades, or encourage firms
to trade with customers as principal from inventory?



Would applying the proposal to a limited set of securities on a pilot basis provide
useful information, including whether firm behavior would change as a result of
the disclosure requirement?



How should FINRA measure and assess these potential effects against the benefits
the proposal might create?

12. Would it be appropriate or beneficial for firms to supplement the proposed disclosures
by providing customers with an explanation of the pricing information or to provide
customers with additional information relevant to execution quality? If so, what kind
of documentation would be appropriate for this purpose? Should this practice be
permitted or required?

Endnotes
1.

FINRA will not edit personal identifying
information, such as names or email addresses,
from submissions. Persons should submit
only information that they wish to make
publicly available. See Notice to Members 03-73
(November 2003) (Online Availability
of Comments) for more information.

2.

See SEA Section 19 and rules thereunder. After a
proposed rule change is filed with the SEC, the
proposed rule change generally is published for
public comment in the Federal Register. Certain
limited types of proposed rule changes, however,
take effect upon filing with the SEC. See SEA
Section 19(b)(3) and SEA Rule 19b-4.

3.

See note 16 infra.

4.

See note 13 infra.
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5.

See U.S. Securities and Exchange Commission,
Report on the Municipal Securities Market, dated
July 31, 2012.

6.

As noted above, the MSRB is publishing a similar
proposal regarding disclosure of information
by dealers to their retail customers to help
them independently assess the prices they are
receiving from dealers and to better understand
some of the factors associated with the costs
of their transactions. The MSRB’s proposal also
broadly seeks input on alternative regulatory
approaches, including mark-up and mark-down
disclosure on confirmations for trades that could
be considered riskless principal transactions.
A mark-down is the amount by which the price of
a security is reduced from the prevailing market
price. A mark-up is the amount in excess of the
prevailing market price that a customer pays a
dealer when purchasing a security.
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7.

See speech by Chair White, dated June 20, 2014,
Intermediation in the Modern Securities Markets:
Putting Technology and Competition to Work
for Investors, Economic Club of New York, New
York, NY.

8.

MSRB Rule G-15 governs customer confirmations
for transactions in municipal securities.

9.

SEC Rule 10b-10 governs confirmations that
must be delivered to customers in connection
with transactions in equity and fixed income
securities, except municipal securities. That rule
generally requires that a broker-dealer acting in
an agency capacity disclose the amount of any
remuneration received or to be received from
its customer in connection with a transaction
in equity or fixed income securities. See 17
CFR 240.10b-10(a)(2)(i). When a broker-dealer
is acting as principal, however, the disclosure
requirements related to pricing information are
different for equity and fixed income securities.
When a broker-dealer is acting in a riskless
principal capacity, Rule 10b-10 only requires
a broker-dealer to disclose the amount of its
mark-up or mark-down for transactions in equity
securities. See 17 CFR 240.10b-10(a)(2)(ii). As
a result, a customer receives different pricing
information on its transaction confirmation
depending on the type of security it is buying or
selling.
FINRA rules also require that firms send
transaction confirmations to customers,
but do not impose any additional disclosure
requirements on firms related to pricing
information beyond what is required under
SEC Rule 10b-10. Rule 2232 requires that a
member send a customer confirmation before
or upon completion of a transaction for or with a
customer, in accordance with the requirements
of SEC Rule 10b-10. See Rule 2232(a). In addition,

FINRA rules governing mark-ups and markdowns set forth standards by which the amount
of a mark-up or mark-down may be assessed, but
do not require members to disclose the amount
of the mark-up or mark-down. See Rule 2121.
10. The rule defines a “corporate debt security” as a
debt security that is United States (U.S.) dollardenominated and issued by a U.S. or foreign
private issuer and, if a “restricted security” as
defined in Securities Act Rule 144(a)(3), sold
pursuant to Securities Act Rule 144A, but
does not include a Money Market Instrument
as defined in Rule 6710(o). An “agency debt
security” shall have the same meaning as in
Rule 6710(l). The proposal would not apply
to transactions in asset-backed securities, as
defined in Rule 6710(m).
11. As indicated previously, under Rule 10b-10, firms
are already required to disclose on confirmations
the price of the security that was bought or sold
by the customer.
12. Each of the following examples assumes a
par value of $1,000 per bond. The disclosure
requirements for bonds with a par value greater
than $1,000 may vary, based on the number of
bonds traded.
13. Currently, customers may use TRACE to
determine pricing information for a fixed income
security that is eligible for TRACE reporting,
including the last trade price, execution time
and execution quantity, using either the
issuer’s name or the CUSIP number. While this
information may provide the customer with a
useful basis of comparison for its transaction, a
customer would not be able to use TRACE data
to ascertain with certainty the specific price to
its broker-dealer in connection with its trade, or
the actual amount of the mark-up or mark-down
incurred in connection with its trade.

© 2014 FINRA. All rights reserved. FINRA and other trademarks of the Financial Industry Regulatory Authority, Inc.
may not be used without permission. Regulatory Notices attempt to present information to readers in a format
that is easily understandable. However, please be aware that, in case of any misunderstanding, the rule language
prevails.
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In addition, investors would need to possess a
certain degree of knowledge and skill to access
and derive relevant information from TRACE.
Therefore, existing TRACE data alone may not
assist customers in fully understanding their
trading costs.
14. See Securities Exchange Act Release No. 33743
(March 9, 1994), 59 FR 12767 (March 17,
1994) (noting the functions of the transaction
confirmation).
15. See Securities Exchange Act Release No. 33743
(March 9, 1994), 59 FR 12767 (March 17, 1994).
For purposes of requiring disclosure in equity
securities where a broker or dealer is acting
as principal for its own account, Rule 10b-10
requires disclosure where a broker or dealer,
“after having received an order to buy from a
customer . . . purchased the equity security from
another person to offset a contemporaneous
sale to such customer or, after having received
an order to sell from a customer, the broker or
dealer sold the security to another person to
offset a contemporaneous purchase from such
customer.” See 17 CFR 240.10b-10(a)(2)(ii).
16. Using TRACE data from 3Q13, FINRA has
observed that the proposed approach would
have resulted in 41 percent more retail-size
trades receiving pricing information. FINRA
has also observed that, using TRACE data from
2013, the price differentials for customer buy
and sell orders (which can be an indicator of
the firm’s mark-up and mark-down practices),
were of varying amounts within similar sized
trades, and that varying price differentials were
not limited to riskless principal trades. FINRA
therefore believes that the disclosure of pricing
information should apply to a wider range of
customer transactions, and should not be limited
to riskless principal trades.

16

For example, for transactions of 10 to 40
bonds (or 10,000 to 40,000 par amount) in
the Investment Grade category, the median
calculated differential on customer sell orders
was .42 percent, but the 95th percentile was
1.49 percent and the 99th percentile was 2.29
percent. For transactions of 40 to 70 bonds (or
40,000 par amount to 70,000 par amount) in
the Investment Grade category, the median
calculated differential was .38 percent, but the
95th percentile was 1.49 percent and the 99th
percentile was 2.29 percent.
Similarly, with respect to the calculated
differential on customer buy orders, for
transactions of 10 to 40 bonds (or 10,000 to
40,000 par amount) in the Investment Grade
category, the median calculated differential on
customer buy orders was .66 percent, but the
95th percentile was 2.15 percent and the 99th
percentile was 2.71 percent. For transactions of
40 to 70 bonds (or 40,000 to 70,000 par amount)
in the Investment Grade category, the median
calculated differential was .63 percent, but the
95th percentile was 2.08 percent and the 99th
percentile was 2.76 percent.
This difference was also present in high yield and
unrated securities.
17. TRACE data from 3Q13 also indicated that
approximately 95 percent of the same-day trades
occurred within 30 minutes of each other.
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ATTACHMENT A
Below is the text of the proposed rule change. Proposed new language is underlined; proposed deletions are in
brackets.

FINRA Rules
2230. Customer Account Statements and Confirmations
2232. Customer Confirmations
(a) A member shall, at or before the completion of any transaction in any security
effected for or with an account of a customer, give or send to such customer written
notification (“confirmation”) in conformity with the requirements of SEA Rule 10b-10.
(b) A confirmation given or sent pursuant to this Rule shall further disclose:
(1) with respect to any transaction in any NMS stock, as defined in Rule 600 of SEC
Regulation NMS, or any security subject to the reporting requirements of the FINRA
Rule 6600 Series, other than direct participation programs as defined in FINRA Rule
6420, the settlement date of the transaction; [and]
(2) with respect to any transaction in a callable equity security, that:
(A) the security is a callable equity security; and
(B) a customer may contact the member for more information concerning
the security[.]; and
(3) with respect to a sale to (purchase from) a customer of Qualifying Size involving
a corporate or agency debt security, where the member also executes a buy (sell)
transaction(s) as principal with one or multiple parties in the same security within the
same trading day where the size of the principal transaction(s) executed on the same
trading day would meet or exceed the size of the customer transaction:
(A) the price to the member;
(B) the price to the customer; and
(C) the differential between the two prices in (A) and (B).
(c) Definitions
For purposes of this Rule, the term:
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(1) “corporate debt security” shall mean a debt security that is United States
(“U.S.”) dollar-denominated and issued by a U.S. or foreign private issuer and, if a
“restricted security” as defined in Securities Act Rule 144(a)(3), sold pursuant to
Securities Act Rule 144A, but does not include a Money Market Instrument as defined
in Rule 6710(o) or an Asset-Backed Security as defined in Rule 6710(m);
(2) “agency debt security” shall have the same meaning as in Rule 6710(l); and
(3) “Qualifying Size” shall mean a transaction for the purchase or sale of 100 bonds
or less or bonds with a face amount of $100,000 or less, based on reported quantity.
*****
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January 20, 2015
Submitted electronically

Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506

Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

FINRA Regulatory Notice 14-52,
Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2014-20,
Request for Comment on Draft Rule Amendments to
Require Dealers to Provide Pricing Reference
Information on Retail Customer Confirmations

Dear Ms. Asquith and Mr. Smith:
Fidelity Investments1 (“Fidelity”) appreciates the opportunity to respond to the Financial
Industry Regulatory Authority’s (“FINRA’s”) Regulatory Notice 14-52 and the Municipal
Securities Rulemaking Board’s (“MSRB’s”) Regulatory Notice 2014-20 (together the
“Proposals”).2 The Proposals seek to provide retail investors greater information on fixed
income pricing by requiring brokers, dealers and municipal security dealers (“broker-dealers”) to
disclose, on customer confirmation statements, the price to the customer, the price to the brokerdealer, and the differential between those two prices for same-day, retail-size principal
transactions in corporate, agency and municipal securities.

1

Fidelity is one of the world’s largest providers of financial services. Fidelity provides investment management,
retirement planning, portfolio guidance, brokerage, benefits outsourcing and many other financial products and
services to more than 20 million individuals and institutions, as well as through 10,000 financial intermediary firms.
Fidelity generally agrees with the views expressed by the Securities Industry and Financial Markets Association
(“SIFMA”) in their comment letter to FINRA and we submit this letter to supplement the SIFMA letter on specific
issues.
2

See FINRA Regulatory Notice 14-52; Pricing Disclosure in the Fixed Income Markets (November 2014) available
at: http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p601685.pdf. (“FINRA
Proposal”) See MSRB Regulatory Notice 2014-20; Request for Comment on Draft Rule Amendments to Require
Dealers to Provide Pricing Reference Information on Retail Customer Confirmations (November 2014) available at:
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2014-20.ashx?n=1 (“MSRB Proposal”) Unless
otherwise defined in this letter, capitalized terms have the meanings ascribed to them in the Proposals.
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Fidelity submits this letter on behalf of Fidelity Brokerage Services LLC (“FBS”), a
Securities and Exchange Commission (“SEC”) registered introducing retail broker-dealer and
FINRA member, and its affiliate, National Financial Services LLC (“NFS”), a SEC registered
clearing firm and FINRA member. Both FBS and NFS are registered with the MSRB as
municipal securities dealers. Fidelity’s comments reflect the views of both an introducing
broker-dealer and a clearing broker-dealer that will be affected by the Proposals.
Fidelity supports targeted, market-driven, pricing transparency efforts in the fixed income
markets. Pricing transparency promotes robust competition among diverse market participants,
which helps foster innovation and allows for greater investor choice.
Fidelity’s fixed income pricing for its self-directed retail brokerage customers is
transparent, simple and low for the brokerage industry. Fidelity provides its retail brokerage
customers access to a wide selection of secondary market fixed income inventory sourced
directly from third-party alternative trading systems (Tradeweb Direct, KCG Bondpoint and
TMC Bonds), other national broker-dealers, and from its affiliate, Fidelity Capital Markets
(FCM), a division of NFS. Bonds from FCM are treated on a par with bond offerings from
unaffiliated third-party sources. When FCM is not the offering dealer, Fidelity’s compensation
is limited to a $1 per bond transaction fee for most fixed income securities. We disclose this fee
in our retail brokerage commission schedule, on order preview pages at the point of trade on
Fidelity.com, and via representatives in representative-assisted trades.
We believe that a $1 per bond transaction fee is a more transparent form of pricing for
retail brokerage customers than mark-up based pricing and, in many cases, is more cost
efficient. A 2013 study found that Fidelity was less expensive 98.6 percent of the time versus
“mark-up based” brokers that bundle transaction fees with the price of the bond.3
Although we fully support regulatory efforts to enhance fixed income price transparency,
we do not support the Proposals as currently written and believe they should be withdrawn.
While well intentioned, we believe the Proposals will confuse rather than clarify fixed income
pricing for retail investors because 1) they apply to a wider spectrum of trades than simply
riskless principal transactions; 2) they apply to some, but not all, retail fixed income transactions;
and 3) they use different terminology and disclosures to meet the same regulatory goal. The
Proposals also present serious operational and logistical challenges that render them unworkable
for many market participants. In place of the Proposals, we urge FINRA and the MSRB to
consider alternatives that meet the same policy goals, such as further enhancements to existing
fixed income price discovery tools for retail investors, i.e. FINRA’s Trade Reporting and
Compliance Engine (“TRACE”) and the MSRB’s Electronic Municipal Market Access
(“EMMA”) system.

For further information regarding this study, see Fidelity'sMessageforRetailBondInvestors:ComparisonShop
—itCanMakeaBigDifferenceȋʹͲǡʹͲͳ͵Ȍavailable at: https://www.fidelity.com/aboutfidelity/individual-investing/fidelitys-message-retail-bond-investors
3
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The Proposals Will Not Help Retail Investors
For some time, regulators have considered requiring broker-dealers to disclose markups
in “riskless principal” transactions.4 Although “riskless principal” transactions are not defined in
the Proposals, they are generally understood to mean purchases and sales done with a
contemporaneous, offsetting customer order in hand, so there is little or no chance that the
market could move against the broker-dealer.
The Proposals seek to ensure fairness and transparency around mark-ups in riskless
principal transactions by requiring broker-dealers to provide mark-up disclosure on a subset of
retail customer fixed income transactions that 1) match one or more same day principal orders
and 2) meet certain size requirements.5 We believe that the over- and under-inclusive scope of
the Proposals will do little to clarify fixed income pricing for retail investors.
The Proposals require broker-dealers to identify all possible principal and customer
matching scenarios for certain fixed income transactions over the course of a day and provide
retail investors mark-up disclosure on these transactions, some of which may be “riskless
principal” transactions, others not. In identifying matched trades, broker-dealers must navigate
an overly complicated – and at times conflicting – matching methodology. For example, under
certain circumstances, the Proposals specify a “last in first out” methodology for matching trades
and under other circumstances, the Proposals specify a “weighted average price” methodology
for matching trades. A potential result of this matching methodology is that a retail customer
may receive pricing information on a composite of principal trades that simply happened to
occur on the same day as his or her trade, but that are unrelated to their actual trade.
Moreover, the Proposals do not apply to all retail customer fixed income transactions.
Retail customers will receive the proposed disclosure only on select transactions meeting
established size and time criteria. Other fixed income transactions, not meeting size and time

4

See for example, Report on the Municipal Securities Market, U.S. Securities and Exchange Commission (July 31,
2012) and Speech by SEC Chair Mary Jo White Intermediation in the Modern Securities Markets: Putting
Technology and Competition to Work for Investors (June 20, 2014).

5

The FINRA Proposal would require confirmation disclosure where a broker-dealer executes a sell (buy) transaction
of “qualifying size” with a customer and executes a buy (sell) transaction as principal with one or multiple parties in
the same security within the same trading day, where the size of the customer transaction(s) would otherwise be
satisfied by the size of one or more same-day principal transaction(s). This disclosure would include (i) the price to
the customer; (ii) the price to the broker-dealer of the same-day trade; and (iii) the difference between those two
prices. The rule would define “qualifying size” as a purchase or sale transaction of 100 bonds or less or bonds with
a face value of $100,000 or less, based on reported quantity. The MSRB Proposal would require a dealer to disclose
on the customer confirmation its trade price for a defined “reference transaction” as well as the difference in price
between the reference transaction and the customer trade. A reference transaction is defined in the MSRB Proposal
as one in which the dealer, as principal, purchases or sells the same security that is the subject of the confirmation on
the same date as the customer trade. The disclosure requirement would be triggered only where the dealer is on the
same side of the transaction as the customer (as purchaser or seller) and the size of such dealer transaction(s), in
total, would equal or exceed the size of the customer transaction.
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parameters, will not receive this disclosure. In the end, we fail to see how the Proposals will
help retail investors who may, at best, be confused as to why this disclosure appears on some -but not all -- of their fixed income transactions and at worst, receive broker-dealer pricing
information on securities unrelated to their actual trade.
We also note that the Proposals use different terms, phrases and structures for initiatives
designed to work together to meet the same regulatory goal. For example, FINRA’s Proposal
would require broker-dealers to disclose (i) the price to the customer; (ii) the price to the brokerdealer of the same-day trade; and (iii) the difference between those two prices, while the
MSRB’s Proposal would require a municipal securities dealer to disclose its trade price for a
defined “reference transaction” as well as the difference in price between the reference
transaction and the customer trade. These differences are likely to confuse retail investors who
purchase a variety of fixed income products as well as impact implementation efforts at brokerdealers.
The Proposals Are Not Workable For Market Participants
The Proposals would add significant operational challenges and risks to the confirmation
statement process by adding new layers and requirements onto already complex systems.
The Proposals would require broker-dealers to build a significant new system, at
considerable cost, to match trades that meet an artificial definition of a riskless principal
transaction.6 By necessity, this system will need to identify all possible matching scenarios for
all principal fixed income transactions over the course of the day and navigate an overly
complicated – and at times conflicting – matching methodology. The application of these
methodologies to situations where there is significant buying and selling activity at varying
prices, varying sizes, and across varying business channels can quickly become quite complex.7
The operational challenges of the Proposals are especially significant for clearing brokerdealers that would likely be required to coordinate and rely on third parties for data necessary for
compliance.

6

At present, we believe that it would be a sizable effort simply to understand the costs of building a new system to
identify “matched trades” under the various methodologies that FINRA and the MSRB have proposed.
7

For example, at many financial services firms, a single broker-dealer is shared across multiple business units,
complicating the matching of trades under the Proposals. Similarly, the Proposals do not address fairly common
situations in which a dealers’ institutional, retail, and proprietary trading desks operate independently, complicating
whether and how transactions would or should be disclosed and/or matched across affiliated desks. It is also not
clear how computations would be made, and what disclosure added, to customer confirmation in certain situations,
i.e. if the customer trade was executed in partial fills, in the event of a cancelation or re-billing of a transaction, or in
the case of an investment adviser block size purchase of bonds that was subsequently allocated to retail customer
accounts.
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Fully-disclosed clearing broker-dealers clear and settle millions of securities transactions
each day for thousands of introducing broker-dealers.8 Clearing broker-dealers do not sell
securities to retail customers. Rather, a fully-disclosed clearing broker-dealer provides routine
and ministerial “back office” processing services -- clearance and settlement and custody
services -- to introducing broker-dealers. The relationship between the clearing broker-dealer
and the introducing broker-dealer and the division of responsibilities between them is set forth in
a fully disclosed clearing agreement, which is filed with and approved by FINRA before any
clearing services may begin.
Among other back-office functions, clearing broker-dealers settle fixed income trades
and print and mail end-customer confirmation statements for introducing broker-dealers. With
considerable effort involving the review of multiple principal accounts across all of its
introducing broker-dealers, a clearing broker-dealer could likely obtain access to the underlying
details of when, how, and for how much the introducing broker-dealer obtained the fixed income
security it ultimately sold to its end-customer. More likely, an introducing broker-dealer would
need to submit information on a particular trade to its clearing broker-dealer at the end of the
business day, after the introducing broker-dealer has determined this information itself.
Requiring matched trade information with a full day “look back” conflicts with how trade
confirmation statements are processed today, increasing the risk that they will not be completed
within regulatory timeframes. Industry standard processing of retail customer trade
confirmations involves batching and pricing during the day, processing immediately after market
close, overnight composition, with printing and mailing the next business day. 9 For example, at
most clearing broker-dealers:
x
x
x
x

During the business day, trading occurs in multiple channels throughout the organization
and information on these trades moves throughout the day, in real time, to a single “trade
prep” location;
At this location, among other items, calculations are performed and consolidation work is
done on the underlying data used to populate the trade confirmation;
At market close, a file is sent from the “trade prep” location to a trade confirmation
engine where the data is formatted and the trade confirmation is composed. This step
typically takes place in the 10pm to 2am time window; and
After the trade confirmation is composed, next steps include, but are not limited to,
monitoring, paper fulfillment, or electronic fulfillment.

8

Because many introducing broker-dealers (aka “correspondents”) do not have the net capital, resources, technology,
personnel or expertise to clear and settle their own trades, introducing broker-dealers often contract with a thirdparty clearing broker-dealers to carry their proprietary accounts (if any) and its end-customer accounts and perform
back office functions on a fully-disclosed basis (i.e., disclosed to the introducing firm’s end customers).

9

Trade confirmations to institutional customers are sent on a real-time basis through the DTCC system for trade
affirmation. To the extent an institutional customer’s fixed income trade met the size and dollar parameters of the
Proposals, this process would require significant changes.
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If the Proposals are approved as currently drafted, at the end of each business day,
introducing broker-dealers will need to sift through all of their customer fixed income transaction
data for the day to determine (i) which trades, out of the larger universe of customers trades
executed that day, are subject to the disclosure requirements (ii) the price to the introducing
broker-dealer of the fixed income security under several different complex methodologies and
(iii) mark-up information on the trade, as applicable.
The introducing broker-dealer would then need to transmit this information to its clearing
broker-dealer, who would be required to (i) identify the relevant trade out of the broader universe
of trades for that day; (ii) pass this information to their trade confirmation engine; and (iii)
update the particular trade file in the trade confirmation engine. All of this work would need to
be performed, without error or delay, before the established deadlines for passing files to the
trade confirmation engine to allow the clearing broker-dealer to print and mail the statement to
the end-customer within established regulatory timeframes.
We believe that the current industry practice of processing of trades throughout the
business day serves important risk mitigation purposes. Straight-through processing of trade
confirmations provides transparency to fixed income trading that helps broker-dealers’ risk
management practices. The processing of trades throughout the business day also helps avoid
bottlenecks that may affect the timely, accurate, and complete processing of retail customer trade
confirmation statements.
The Proposals place significant time pressure on the confirmation statement process,
particularly in light of current initiatives to shorten the settlement cycle. Exchange Act Rule
10b-10, FINRA Rule 2230 and MSRB Rule G-15 generally require broker-dealers that effect
transactions in the account of a customer to provide a confirmation to the customer “at or before
the completion of” such transaction. Exchange Act Rule 15c1-1(b) defines “the completion of
the transaction” to be, generally, when the customer makes payment to the broker, or when the
broker delivers the security to the account of the customer.
The Depository Trust & Clearing Corporation (“DTCC”) is currently leading an industry
effort to shorten the U.S. trade settlement cycle for equities, municipal and corporate bonds, and
unit investment trusts (“UITs”) from T+3 (trade date plus three days) to T+2 (trade date plus two
days).10 Once achieved, DTCC has recommended a pause and further assessment of industry
readiness and appetite for a future move to T+1.11 The tension between the Proposals’ greater
disclosure requirements, which can only be accessed and added to trade confirmation statements
at the end of the day, and a shorter settlement cycle adds complexity and operational risk to the
trade confirmation statement process and is a further reason why we believe the Proposals should
be withdrawn and alternatives considered.

10

Depository Trust & Clearing Corporation, DTCC Recommends Shortening the U.S. Trade Settlement Cycle, April
2014 (advocating for a move to a two-day settlement period).
11

Id at 2.
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Proposed Alternatives
We believe that the Proposals’ efforts to improve the transparency of fixed income
pricing information for retail investors while well intentioned fall short in a number of areas and
should be withdrawn. In place of the Proposals, we recommend FINRA and the MSRB consider
the following alternatives and modifications that we believe meet the same policy goals as put
forth in the Proposals.
TRACE and EMMA. Retail customers can currently use TRACE to determine pricing
information for a fixed income security that is eligible for TRACE reporting, including the last
trade price, execution time and execution quantity, using either the issuer’s name or the CUSIP
number. The MSRB’s Proposal would provide investors with information generally already
publicly available on the MSRB’s EMMA website but would provide it directly to investors in
connection with their transactions. Given the significant amount of data already available to
investors on TRACE and EMMA, FINRA and the MSRB should explore further using these
existing price transparency sites as viable alternatives to the Proposals.
For example, we support greater opportunities for direct access to TRACE and EMMA
by retail customers through their online brokerage account platforms, as well as through retail
investor education efforts more generally. We believe that investors are more likely to use this
information if it is readily available to them. For this reason, Fidelity already makes real-time
trade reporting from FINRA TRACE and MSRB RTRS available on Fidelity.com.
We also believe that it would be fairly easy to provide CUSIP-specific links to EMMA
and TRACE historical transaction data on customer confirmation statements. Currently, EMMA
uses intuitive, retail customer-friendly hyperlinks to information on its website. For example, to
obtain trade activity history for Massachusetts State GO Bonds Series 2009A, 4%, 3/1/2015
(CUSIP 57582PPT1), a retail customer could simply type the following hyperlink into their
internet browser: emma.msrb.org/SecurityDetails/TradeActivity/57582PPT1. The only variable
portion of the hyperlink text is the CUSIP number. FINRA could adopt a similar hyperlink
protocol to allow retail customers to obtain TRACE trade activity for a particular security on its
website. These hyperlinks could be printed on trade confirmation statements with a brief
description of the information that can be found on the respective sites. We believe that this
alternative approach would provide retail investors with far more price reference information
than a single trade could provide, and can also help drive increased adoption of TRACE and
EMMA by retail investors.
Shorten Time Horizon. FINRA notes that it “has observed that over 60 percent of retailsize customer trades had corresponding principal trades on the same trading day. In over 88
percent of these events, the principal and the customer trades occurred within thirty minutes of
each other.”12 Despite this data, the Proposals would apply to all retail-size principal trades
executed on the same day as a customer trade. We believe that the Proposal’s full day time
12

FINRA Proposal at page 2
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horizon is unnecessarily long and fails to consider that market conditions can significantly
change over the course of a day that could impact pricing, e.g. severe market moves, increased
volatility and limited liquidity.
If a new confirmation disclosure obligation with specific price references must use a
“matched trade” concept, we believe the time horizon for this disclosure should be reduced. We
believe that a majority of riskless principal transactions occur well within 15 minutes of each
other. To better address the regulatory goal of increased price transparency in riskless principal
transactions, if a “matched trade” concept must be used, FINRA and the MSRB should reduce
the time window for matched trades from a full business day to 15 minutes.
Certain Aspects of the Proposals Must be Clarified
Although we believe that the Proposals should be withdrawn, if FINRA and the MSRB
ultimately go forward with the Proposals, we recommend that certain aspects are clarified prior
to final rulemaking.
Allocations
FINRA and MSRB should clarify that the determination of whether specific transactions
are subject to the Proposals’ disclosure requirements should be applied at the parent account
level, not at the sub account level. Transactions with investment advisers in amounts exceeding
any qualifying size or allocated to retail customers of the investment adviser, should not be
subject to the proposed confirmation disclosure obligations. It would be enormously complex
and potentially impossible for broker-dealers to allocate various portions of an institutional block
trade into retail customers’ respective components, particularly since investment adviser
direction for allocations does not typically come to the clearing broker-dealer until the end of the
business day. For example, a purchase of $500,000 face amount of a bond by an investment
manager on behalf of advisory clients will be booked as allocated and confirmed at the sub
account/end customer level, potentially as ten, $50,000 transactions at the end of the day. We
believe that disclosures aimed at retail investors should not be required in this case because the
investment adviser or other institution making the transaction decision has access to pricing
information.
Affiliated Desks
FINRA and the MSRB should also clarify that trading by separate desks and affiliates is
not subject to the disclosure requirements. Many broker-dealers employ a separate, specialized
trading desk structure, where for example, one desk or group covers the firm’s intermediary
client trading, another is designated coverage for institutional accounts, and another trades solely
on behalf of the firm’s retail client accounts (or similarly, transactions for the intermediary,
institutional, or retail accounts of a member firm’s affiliate).
We believe that trading activity by separate trading desks and affiliates should not be
matched. We do not believe that the disclosure of unrelated reference transactions by affiliates
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and/or affiliated desks will be helpful to retail customers. Moreover, matching trading activity
by separate trading desks and affiliates will significantly increase the complexity of
implementation efforts for many broker-dealers who, by design, currently segregate or block this
transactional information between desks/businesses.
*

*

*

*

*

Fidelity thanks FINRA and the MSRB for considering our comments. We would be pleased to
provide any further information and respond to any questions that you may have.

Sincerely,

Norman L. Ashkenas
Chief Compliance Officer
Fidelity Brokerage Services, LLC

Richard J. O’Brien
Chief Compliance Officer
National Financial Services, LLC

cc:
Mr. Richard Ketchum, Chairman and Chief Executive Officer, FINRA
Ms. Susan Axelrod, Executive Vice President, Regulatory Operations, FINRA
Mr. Robert Colby, Chief Legal Officer, FINRA
Ms. Lynette Kelly, Executive Director, MSRB
Mr. John A. Bagley, Chief Market Structure Officer, MSRB
Mr. Michael L. Post, Deputy General Counsel, MSRB
Mr. Stephen Luparello, Director, Division of Trading and Markets, SEC
Mr. Gary Goldsholle, Deputy Director, Division of Trading and Markets, SEC
Mr. David Shillman, Associate Director, Division of Trading and Markets, SEC
Ms. Jessica S. Kane, Deputy Director, Office of Municipal Securities, SEC

Page 120 of 474

Page 121 of 474

Page 122 of 474

We at Mutual Trust Co. Of America Securities, in Clearwater, Florida welcomes the opportunity
to comment on 14-52.
What is worse than not enough information? Too much information! Give a plant some
fertilizer, and it thrives. Pour a whole bucket of fertilizer on it, and it dies. In an effort to protect
investors, regulators require that we give them prospectuses. Unfortunately, they are so
complex that it takes an attorney to understand them. Complexity is slowly percolating into
every crevice of the financial services industry. Are we barraging clients with so much
information that they will soon be stultified into a state of indecision?
It is evident that regulators want uninformed investors to believe a false narrative. This false
narrative states that higher expenses must be bad, while lower expenses must be good.
Naturally, any sophisticated, wealthy investor knows otherwise, or there would not be hedge
funds or professional money managers. Rule 14-52 is obviously geared towards the small,
uninformed investor because of the size requirements. Its a false narrative, and its misleading
uninformed small investors who are easily deceived. FINRA itself farms out its portfolio
management to a professional money manager for a fee. A fee which a small investor which
may find absurdly high!
I think we can all agree that if history has taught us anything, it has taught us that free markets
and capitalism are always the best systems. If a markup is important to an investor, then an
investor should be free to shop around for a firm that discloses whatever information is
important to the investor. We do not need bureaucratic inflexible regulators disrupting the free
flow of markets. And we do not need unbending intransigent regulators dictating to market
participants what information needs to be disclosed and what information does not need to be
disclosed. When free markets are meddled with by outside forces unintended consequences
may surely follow. One of those may be that small investors, those who may require advice the
most, may be relegated to self service accounts, or accounts with high maintenance fees. This
new rule is ill advised.
Thank you for your consideration.
Jed Bandes, Clu, ChfC, CFP
President
Mutual Trust Co. Of America Securities
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VIA ELECTRONIC MAIL
January 20, 2015
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

Regulatory Notice 14-52: Pricing Disclosure in the Fixed Income Markets

Dear Ms. Asquith:
On November 17, 2014, the Financial Industry Regulatory Authority (FINRA) published its
request for public comment on proposed recommendations to require additional pricing
disclosure on customer confirmations for retail fixed income transactions (Proposed Rule). 1 The
Proposed Rule requires broker-dealers to include on customer confirmations for retail size fixed
income transactions: (i) the price to the customer; (ii) the price to the firm of the same-day
principal trade; and (iii) the difference between those two prices. The Proposed Rule would only
apply in circumstances where the firm has executed a same-day principal transaction offsetting
the customer’s transaction. FINRA stated that it believes increasing pricing disclosure for fixed
income transactions will allow investors to better evaluate the costs and quality of services
provided.
The Financial Services Institute (FSI) 2 appreciates the opportunity to comment on this
important proposal. FSI welcomes regulatory initiatives to help improve investor education and
disclosure in the fixed income markets. As such, we support the principle that retail investors
should have access to timely and complete information to make informed investment decisions.
FSI is also supportive of increasing pricing transparency in the secondary fixed income markets.
However, FSI is concerned that the Proposed Rule may not strike an appropriate balance
between potential benefits to investors and potential costs such as operational difficulties,
detrimental market impacts, and increased customer confusion. FSI requests that FINRA consider
several suggested alternatives in light of these concerns.

1 Regulatory Notice 14-52, Pricing Disclosure in the Fixed Income Markets (Nov. 2014) available at,
http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p601685.pdf.
2 The Financial Services Institute (FSI) is an advocacy association comprised of members from the independent
financial services industry, and is the only organization advocating solely on behalf of independent financial advisors
and independent financial services firms. Since 2004, through advocacy, education and public awareness, FSI has
been working to create a healthier regulatory environment for these members so they can provide affordable,
objective financial advice to hard-working Main Street Americans.

th

888 373-1840 | 607 14 Street NW | Suite 750 | Washington, D.C. 20005 | financialservices.org
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Background on FSI Members
The independent financial services community has been an important and active part of the
lives of American investors for more than 40 years. In the U.S., there are approximately 167,000
independent financial advisors, which account for approximately 64.5% percent of all producing
registered representatives. These financial advisors are self-employed independent contractors,
rather than employees of Independent Broker-Dealers (IBD).
FSI member firms provide business support to financial advisors in addition to supervising
their business practices and arranging for the execution and clearing of customer transactions.
Independent financial advisors are small-business owners who typically have strong ties to their
communities and know their clients personally. These financial advisors provide comprehensive
and affordable financial services that help millions of individuals, families, small businesses,
associations, organizations and retirement plans with financial education, planning,
implementation, and investment monitoring. Due to their unique business model, FSI member firms
and their affiliated financial advisors are especially well positioned to provide middle-class
Americans with the financial advice, products, and services necessary to achieve their investment
goals.
Discussion
FSI appreciates the opportunity to comment on the Proposed Rule. We support efforts to
increase price transparency and investor education. However, we have several concerns with the
proposed approach to achieve these goals. The Proposed Rule presents significant operational
difficulties, creates the potential for unintended consequences, and risks confusing investors. As
such, FSI proposes several alternatives that achieve a balance between costs and benefits,
leverage existing investor education resources, and ensure customers receive access to increased
information concerning the execution of their fixed income transactions. These concerns and
potential alternatives are discussed in greater detail below.
I.

Unintended Consequences
A. Imprudent Investment Decisions

FSI believes that it is important to consider a variety of factors in evaluating the execution
quality of a fixed income transaction. Placing a disproportionate emphasis on price may not best
serve investors. Customer transactions are currently subject to suitability,3 fair pricing 4 and best
execution requirements. 5 Each of these rules serves a vital investor protection purpose and
together ensure that customers receive fair prices for investments that are appropriate to their
financial condition and investment needs. As such, it is unclear why pricing disclosure on a
confirmation is necessary to protect investors. If each of these three requirements has been
satisfactorily met in the opinion of regulators, it is unclear to FSI why there should be an
implication that customers are being excessively charged for fixed income transactions.
Furthermore, if FINRA has evidence of excessive mark-ups, the execution quality mandates should
provide adequate authority to address these situations.
See FINRA Rule 2111.
See FINRA Rule 2121.
5 See FINRA Rule 5310.
3
4
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Furthermore, FSI cautions that instructing investors to use this additional disclosure to search
for the financial firm that offers the lowest mark-ups is misguided and potentially not in investors’
best interest. Pricing information absent context may be confusing and inaccurate. Customers need
contextual explanations to understand why they were charged for the transaction and why these
services are necessary to effect their investment decisions. Additionally, customers should receive
education that ensures they are making investment decisions consistent with their needs and
objectives. While pricing may be a factor that aids such an analysis it is certainly not the only one
and, perhaps, not even the most important one. Rather, it is important to encourage investors to
seek out the financial advisor that best understands their investment needs and has the requisite
expertise. Encouraging investors to seek out the broker-dealer offering the lowest price may not
be consistent with investor protection goals.
B.

Flight to Packaged Products

The additional disclosures imposed by the Proposed Rule may have the unintended
consequence of limiting investor access to individual fixed income products. As a result of the
increased compliance burden imposed by the Proposed Rule firms may steer investors interested
in a fixed return toward packaged products, to the detriment of investors. Individual fixed income
securities offer greater transparency concerning the anticipated return as compared to packaged
products. In a rising interest rate environment an investment with a stated maturity may be a more
appropriate investment for customers. FSI suggests FINRA consider amending the Proposed Rule to
create a proposal that is neutral in the face of changing economic conditions.
C. Negative Impact on Liquidity
The Proposed Rule may also have a detrimental impact on liquidity in the secondary fixed
income markets. Mandating additional disclosures might disincentivize participants from engaging
in retail-size transactions. 6 This potentiality is all the more significant in light of the negative
impact that enhanced capital rules and other regulatory requirements have had on bond market
liquidity. 7 A further erosion of liquidity in the bond markets may significantly inhibit FSI members’
ability to adequately service their customers. The secondary debt markets are innately opaque.
Oftentimes, trading for a particular CUSIP could require significant time and effort on the part of
the broker-dealer. Ensuring the existence of as many market participants as possible is critical to
aiding broker-dealers in their efforts to facilitate transactions in illiquid securities for their
customers. Furthermore, there are currently other regulatory requirements that can be used to
ensure that the actions of a firm in fixed income trading for customers are fair and reasonable. As
such, FSI does not believe that the benefits of the Proposed Rule are outweighed by these
potential negative market impacts.
D. Eroding Yield
FSI also suggests FINRA consider the potential that securities industry participants may
convert customer brokerage accounts to fee-based advisory accounts, to avoid the Proposed
6 Proposed FINRA Rule 2232(c)(3) defines “qualifying size” as “a transaction for the purchase or sale of 100 bonds
or less or bonds with a face amount of $100,000 or less, based on reported quantity. FINRA stated that this captures
transactions that are “retail in nature.” See Regulatory Notice 14-52, supra note 1.
7 Tom Braithwaite and Vivianne Rodrigues, Banks Blame Bond Volatility on Tighter Regulation, Financial Times (Oct. 16,
2014), available at http://www.ft.com/cms/s/0/1a456bc6-54d9-11e4-bac200144feab7de.html#axzz3NxcBFf5Y.
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Rule’s disclosure obligations. These unintended activities may harm the integrity of the secondary
fixed income markets and harm investors. Advisory accounts would avoid the additional disclosure
requirements consistent with prior SEC No-Action Letters. While the advisors would maintain a
fiduciary duty to the customers, maintaining debt securities, particularly those with low yields in an
advisory account will inappropriately erode that already small yield. FSI requests FINRA consider
this potentiality and act accordingly to ensure that investors do not suffer the consequences of
eroding yield.
II.

Customer Confusion
A. Purpose and Use of Confirmation

Prior to pursuing the Proposed Rule, FSI suggests that FINRA poll investors to understand how,
and to what extent, they use trade confirmations. The SEC has previously stated that customer
confirmations serve “basic investor protection functions by conveying information allowing
investors to verify the terms of their transactions; alerting investors to potential conflicts of interest
with their broker-dealers; and providing investors the means to evaluate the costs of their
transactions and the quality of their broker-dealer’s execution.” 8 The SEC further acknowledged
that a firm may use a confirmation as a customer invoice while it finances positions when payment
is received after settlement date. Additionally, confirmations may simply serve as “written
evidence of a contract between the customer and broker-dealer,” consistent with Uniform
Commercial Code requirements. FSI believes it is worthwhile for FINRA to understand whether
investors and firms use confirmations consistent with the SEC’s stated intent for their issuance.
It is important for FINRA to ensure that any effort to increase pricing transparency and
investor education is undertaken in a manner that will in fact achieve these goals. Online and
mobile access to account holdings and transaction information is an important and widely used
tool. Through online viewing of their accounts investors may review all of the information that is
included on a confirmation. Additionally the information is available to investors sooner than a
confirmation is delivered. In light of these new and innovative ways for investors to interact with
their brokerage accounts, FSI suggests FINRA evaluate the impact of further technological
development on the purpose and use of customer confirmations.
B. Solicitation of Feedback from Investor Focus Groups
FSI also suggests that FINRA consider the potential for customer confusion and the desire for
increased information at the time of trade. Currently, customers receive a significant amount of
information and disclosures from their financial advisors. Increasing the amount of information on
the disclosure may not be the best method for educating customers on the pricing of their fixed
income transactions. Confirmations already contain a significant amount of information, some
transaction-specific and some generic disclosures. Supplying a customer with a document
containing too much information may cause the customer, already the recipient of multiple
documents, disclosures and prospectuses to ignore the additional pricing information included on a
confirmation. Furthermore, supplying additional pricing information without any explanation of
methodology behind such pricing may create additional customer confusion.

8

Confirmation of Transactions, SEC Release 34-34962, 59 Fed. Reg. 59612, 59613 (Nov. 17, 1994).
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In an effort to ensure that industry and regulatory resources are channeled efficiently FSI
suggests FINRA undertake investor surveys and focus groups to learn from investors exactly what
information they are interested in and the particular method in which they would like to receive it.
While FSI members agree with FINRA’s intention to further educate investors on the nuances of
fixed income markets, we ask that FINRA first ensure that its Proposed Rule is in fact desired by
investors. FSI stands willing to work with FINRA to increase investor understanding of market
operations and functions in a way that will capture investors’ attention. The significant operational
and system implications associated with adding this pricing information to a confirmation suggests
that it would be appropriate for FINRA to evaluate whether the Proposed Rule is truly in line with
investor desires.
III.

Operational Implications
A. System Modifications

The additional disclosures mandated by the Proposed Rule will require substantial
modifications and upgrades to current trading and back-office systems. Many FSI member firms
are fully-disclosed introducing brokers that execute their customer transactions through their
clearing firm or through other executing brokers. Alternatively, FSI members may execute their
customers’ transactions while relying on a clearing firm for clearing and custodial services,
including sending confirmations. In either case, all of these firms will be required to work with their
clearing firms and other third-party providers to modify their interfaces to ensure that not only
the customer trade but also the appropriate reference transaction is captured and transmitted to
the clearing firm. Additionally, FSI member firms will be required to work with these providers to
create oversight mechanisms to ensure that the correct information is included on the confirmations.
In the event a mistake is printed and sent to a customer, FSI members will be required to work
with these providers to amend and resend the confirmation.9
These enhancements necessitate the establishment of additional processes that are both
automated and manual in nature. Particularly for smaller firms without the requisite resources to
build and maintain fully automated systems, the Proposed Rule will require the creation of
multiple additional manual processes. The manual nature of these additions presents a high level
of operational risk such that these smaller firms may no longer be able to offer fixed income
products to their customers. Firms will be required to hire additional personnel to track and log
both customer and same-day reference transactions, input and transmit each pair of transactions
along with the price differential to the clearing firm for inclusion on the confirmation and review
customer confirmations to validate the accuracy of the information provided to the customer.
These additional processes create multiple opportunities for errors that will result in increased
costs for firms to correct, inaccurate information provided to customers and increased customer
confusion following the receipt of multiple confirmations for a particular transaction.
FSI requests that FINRA strongly consider the impacts of these necessary system enhancements
in evaluating the costs and benefits of the Proposed Rule. The Securities and Exchange
Commission has previously acknowledged the importance of considering these practical
implications in evaluating the merits of additional confirmation disclosure:
9 FSI also requests FINRA detail whether there will be a penalty imposed on firms that send amended confirmations
due to an error in the original confirmation. There is a high potential for errors due to the manual nature of new
systems. FSI does not believe firms should be penalized when there were good faith efforts to comply with a rule.
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“In amending Rule 10b-10, the Commission must balance the increased cost to brokerdealers, and ultimately to investors, of compliance against the benefits that added disclosures
would provide investors. In some instances, the Commission has declined to adopt proposed
amendments to its confirmation requirements because they were considered too costly, or
would have been too difficult to apply on a uniform basis.” 10
FSI requests that FINRA undertake a similar analysis of the impact of the Proposed Rule and
determine if the benefits outweigh these increased costs.
B.

Implementation Period

Should FINRA proceed with the Proposed Rule, FSI suggests that it provide a minimum of a
12 month implementation period in light of the significant technological and operational
enhancements the proposal demands. Broker-dealers are currently engaged in many significant
technological initiatives. These include the Consolidated Audit Trail and potentially the
Comprehensive Automated Risk Data System. The same personnel that are necessary to build
systems to comply with these regulatory mandates will also be responsible for system
enhancements to comply with additional pricing disclosures. Each of these initiatives is labor
intensive. Some FSI members worked with their providers to estimate that the Proposed Rule could
require a minimum of five thousand hours to build the necessary system enhancements. In an effort
to provide the industry with adequate time to comply with the Proposed Rule and the bevy of
additional technological initiatives currently underway, FSI requests FINRA adopt a 12 month
implementation period.
IV. Alternative Disclosure Options
A. Leveraging TRACE
FSI suggests FINRA undertake an analysis of potential enhancements to promotion efforts to
retail investors regarding TRACE and the pricing information it offers. Currently, investors may
view pricing information including last trade price, execution time, execution quantity, and the
nature of the transaction on TRACE. As such, TRACE provides a significant amount of the
information that would be provided to customers pursuant to the Proposed Rule. In light of the
amount of time and resources expended to build and continually develop TRACE, FSI asks FINRA
to consider initiatives to greater publicize to investors how they can use TRACE to find relevant
pricing information.
For example, FINRA could consider establishing a separate TRACE website that would be
linked on the FINRA homepage. Establishing a separate website would ensure that customers can
more easily access TRACE and are better aware of this important market data tool. To further
facilitate customer use of TRACE, FSI suggests FINRA seek public comment on a proposal to
mandate the inclusion of a statement on the confirmation directing customers to the TRACE website
to view pricing information. For electronically delivered confirmations, the statement could also
include a hyperlink to the TRACE website. Alternatively, we recommend FINRA consider exploring
additional options that would require broker-dealers to direct investors to TRACE to view pricing
information. In concert, these small additions could significantly raise the profile of TRACE such
that retail investors would consult TRACE data more frequently. Hopefully, investors will eventually
10

SEC Release 34-33743, 59 Fed. Reg. 12767, 12772 (Mar. 17, 1994).
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consult this data prior to executing a transaction. Consulting pricing data at the time they are
making their investment decisions will better serve customers than after-the-fact disclosure.
B. Broker-Dealer Websites
A second potential alternative would be to require pricing disclosure on broker-dealer
websites. The disclosures would be made directly to a customer that is logged in and viewing their
personal account holding. Alternatively, FINRA could mandate broker-dealers provide a link to
TRACE so customers can access TRACE information on the CUSIPS held in their accounts. FSI
suggests FINRA explore opportunities to provide increased pricing information to customers on
firm websites. Investors are increasingly accessing account information through online and mobile
means. FSI believes that it is vitally important for FINRA to consider this behavior in selecting the
best method for providing increased disclosures. Password protected customer pages on brokerdealer websites may be the best place to provide disclosures and educate customers on pricing
information.
C. Fixed Income Market Education
FSI also suggests FINRA consider requirements to increase customer knowledge of the
operations of the secondary fixed income markets. FSI believes that regardless of whether
customers receive specific pricing information it is important for them to understand how prices for
fixed income securities are determined. It is not clear that investors currently appreciate the
degree of opacity present in fixed income markets. Educating investors on the roles that brokerdealers play in executing fixed income transactions and the steps that must be undertaken to
fairly and reasonably fill a customer order are as essential as pricing information.
These educational materials could be required to be delivered to an investor prior to the first
execution of a fixed income transaction with that particular financial advisor. Additionally, the
disclosure materials could be included on broker-dealer websites so customers can continue to
access them. Furthermore, FSI suggests that FINRA pursue additional customer education on the
operations of secondary fixed income markets, such as mandating a generic disclosure on
confirmations directing customers to consult the disclosure documents available on the brokerdealer’s website.
Alternatively, FINRA could require firms to disclose on confirmations the potential existence of
a mark-up/mark-down and a point of contact at the firm a client could contact with questions
about fixed income pricing. Such a disclosure could read: “On principal fixed income transactions,
there may a mark-up/mark-down built into the purchase/sale price. Please contact [Insert Name
and Contact Information Here] if you would like additional information about pricing.” This
disclosure would educate investors about the basics of fixed income pricing, would be relatively
easy to understand, and would not present firms with significant operational challenges. 11 Should
a customer desire to better understand fixed income pricing, this disclosure would direct them to a
point of contact that could provide the customer with more detailed information about the firm’s
pricing schedule and fixed income market structure generally.

11 A disclosure of this sort would be consistent with disclosure requirements for payment for order flow pursuant to
Rule 10b-10(a)(2)(i)(C).

Page 130 of 474

Marcia E. Asquith
January 20, 2015
Page 8 of 8

D. Centralized Marketplace
FSI also suggests that FINRA commit to exploring ways to establish centralized marketplaces
for fixed income securities. True pricing transparency will only be established once the structures
of the fixed income markets are altered. Market participants and regulators have recently
addressed the possibility of facilitating increased electronic and on-exchange trading of fixed
income securities. 12 These proposals recognize the significant difficulties posed by the inherent
nuances of fixed income markets. However, they represent first steps in addressing a systemically
important issue. Centralized marketplaces would reduce transaction costs, increase transparency
and efficiency, and facilitate greater investor protection. FSI believes FINRA should engage the
industry, the public and other regulatory authorities in developing a proposal to develop a
centralized marketplace and introduce true price transparency. Centralized marketplaces are all
the more important if market makers and broker-dealers decrease the extent of their involvement
in fixed income markets. Investors may suffer unintended consequences that will result in higher
transaction costs and increased inefficiency.
Conclusion
We are committed to constructive engagement in the regulatory process and welcome the
opportunity to work with FINRA on this and other important regulatory efforts
Thank you for considering FSI’s comments. Should you have any questions, please contact me
at (202) 803-6061.
Respectfully submitted,

David T. Bellaire, Esq.
Executive Vice President & General Counsel

12 See e.g. Remarks of Commissioner Daniel Gallagher, Sept. 16, 2014, available at
http://www.sec.gov/News/Speech/Detail/Speech/1370542966151#.VKRQrivF_ws; BlackRock, Corporate Bond
Market Structure: The Time for Reform is Now (Sept. 2014), available at http://www.blackrock.com/corporate/enae/literature/whitepaper/viewpoint-corporate-bond-market-structure-september-2014.pdf.
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January20,2015


ViaEmailOnly@pubcom@finra.org

MarciaE.Asquith
OfficeoftheCorporateSecretary
FINRA
1735KStreet,NW
Washington,DC20006Ͳ1506


Re: RegulatoryNotice14Ͳ52
ProposedFINRArulethatwouldrequirefirmstodiscloseadditionalinformationoncustomer
confirmationsfortransactionsinfixedincomesecurities.


DearMs.Asquith:

IwriteonbehalfofthePublicInvestorsArbitrationBarAssociation("PIABA"),aninternationalbarassociation
comprisedofattorneyswhorepresentinvestorsinsecuritiesarbitrations.Sinceitsformationin1990,PIABA
haspromotedtheinterestsofthepublicinvestorinallsecuritiesandcommoditiesarbitrationforums,while
alsoadvocatingforpubliceducationregardinginvestmentfraudandindustrymisconduct.Ourmembersand
theirclientshaveastronginterestinrulespromulgatedbytheFinancialIndustryRegulatoryAuthority
("FINRA")relatingtobothinvestorprotectionanddisclosure.

FINRAhasrequestedcommentonaproposedFINRArulethatwouldrequirefirmstodiscloseadditional
informationoncustomerconfirmationsfortransactionsinfixedincomesecurities.Specifically,FINRAis
proposingforsameͲday,retailͲsizeprincipaltransactionsincorporateoragencydebtsecurities,firmsdisclose
onthecustomerconfirmation:thepricetothecustomer,thepricetothememberofatransactioninthesame
security,andthedifferentialbetweenthosetwoprices.

WhilePIABAgenerallyapplaudsanyefforttoprovidemoretransparencyinthesecuritiestradingarena,we
believethefixedincomeconfirmationproposalaswrittenisunnecessarilylimiting.FINRAisproposingto
amendFINRARule2232torequirecustomerconfirmationdisclosureofsameͲdaypricinginformationfor
customerretailsizetransactionsincorporateandagencydebtsecurities.Specifically,whereafirmexecutesa
sell(buy)transactionof“qualifyingsize”withacustomerandexecutesabuy(sell)transactionasprincipalwith
oneormultiplepartiesinthesamesecuritywithinthesametradingday,wherethesizeofthecustomer


BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
Officers and Directors
3UHVLGHQW-RVHSK&3HLIIHU/$
(933UHVLGHQW(OHFW+XJK'%HUNVRQ2+
6HFUHWDU\$QGUHZ6WROWPDQQ,/
7UHDVXUHU0DUQLH&/DPEHUW2+

5REHUW6%DQNV-U25
-DVRQ'RVV*$
6DPXHO%(GZDUGV7;
&KULVWRSKHU-*UD\1<

6FRWW&,OJHQIULW])/
:LOOLDP$-DFREVRQ1<
5LFKDUG$/HZLQV7;
0DUN(0DGGR[,1

$QJHOD+0DJDU\0$
3HWHU-0RXJH\)/
-HIIUH\56RQQ)/
5RELQ65LQJRExecutive Director

Page 132 of 474

Ms.MarciaE.Asquity
January12,2015
Page2


transaction(s)wouldotherwisebesatisfiedbythesizeofoneormoresameͲdayprincipaltransaction(s),
confirmationdisclosuretothecustomerwouldberequired.Thatdisclosurewouldentail:(i)thepricetothe
customer;(ii)thepricetothefirmofthesameͲdaytrade;and(iii)thedifferencebetweenthosetwoprices.
Therulewoulddefine“qualifyingsize”asapurchaseorsaletransactionof100bondsorlessorbondswitha
facevalueof$100,000orless,basedonreportedquantity,whichisdesignedtocapturethosetrades.

Theproposedruleonlyappliestotradeconfirmationsforpurchaseorsaletransactionsof100bondsorlessor
bondswithafacevalueof$100,000orless.WeunderstandthatFINRAstudiedthesesortsoftransactionsin
thethirdquarterof2013andfoundthat60%ofthesalestocustomershadcorrespondingprincipaltradeson
thesametradingday,with88%ofthoseeventsinvolvingprincipalandcustomertradesoccurringwithinthirty
minutesofeachother.Thus,whiletherearecertainlyalargenumberofcustomerordersbeingsourcedfrom
sameͲdayprincipaltransactions,PIABAdoesnotseetherationaleforthequantity/priceboundariesand
believestheruleshouldapplytoallretailtransactions.FINRARule2232(a)citesSEARule10bͲ10forthe
requirementofwhatinformationmustbedisclosedinanequitytradeconfirmation.SEARule10bͲ10requires
disclosureofthefeepaidtothebroker,whetherthetransactionisonanagencyorprincipalbasis.1The
numberofsharesanddollarvalueoftheequitysecuritytransactionsareirrelevantundertherulerequiring
disclosureoftheremunerationpaid,andthereisnovalidreasonthatthesizeofadebtsecuritytransactions
shouldbeatriggerforasimilardisclosure.

Further,PIABAwouldliketoseefixedincometradeconfirmationsdisclosetheactualmarkups/markdownsand
notonlyforrisklesstransactionsbutforallfixedincomeretailtransactions.Astherulestandsnow,the
markup/markdowndisclosurewouldberequiredonlyiftherearecorrespondingtradesonthesameday.
RegulatoryNotice14Ͳ52’sexample13,forexample,wouldnotrequiredisclosurewhereFirmAsold100XYZ
bondstoitscustomeronDay2,withthose50ofbondshavingbeensourcedat15:30:00PMonDay1and50of
themhavingbeensourcedat10:00:00AMonDay2.PIABAwouldpreferthatallofthepricinginformationbe
disclosed,regardlessofwhetherthebondssoldtothecustomerweresourcedonDay1orDay2.However,at
abareminimum,pricinginformationshouldbeprovidedforthe50bondsthatweresourcedonDay2–theday
onwhichthebondsweresoldtotheclient.Absentsucharequirement,thereisameaningfulincentivefor
memberfirmstogamethesystembysourcingasinglebondforeachcustomersalefromoldinventory,
therebyavoidingentirelytheneedtodisclosethemarkup/markdown.

Also,pricingshouldbedisclosedinrealtimesoallcustomerswillhaveeasyaccesstothemarkupsand
markdowns,notlimitedtothemoresophisticatedclientswithaccesstoadvancedpricingdata.Thecurrent
systemandtheattendantlackoftransparencyopensthedoorforexploitationandabuse.Therefore,the
disclosureofrealtimepricingandmarkups/markdownsforallretailfixedincometransactionswillultimately
benefitandprotectthepublicretailinvestor,whichprotectionisandalwayswillbePIABA’sprimarygoal.

Abuseofundisclosedmarkupsandmarkdownsisnotahypotheticalproblem.Thelastfewyearshaveseen
FINRApursueanumberofdisciplinaryactionsagainstmemberfirmsconcerningexcessivemarkupsand
markdownsofdebtinstruments.Forexample,in2012,FINRAfinedCitiInternationalFinancialServicesLLC
$600,000andorderedmorethan$648,000inrestitutionandinteresttomorethan3,600customersfor


1

SeeRule10bͲ10(a)(2)(i)and10bͲ10(a)(2)(ii),notingthatthefeepaidneednotbedisclosedinanagencytransactionifthe
feepaidispursuanttoawrittenagreementandisnotonaperͲtransactionbasis.


3XEOLF,QYHVWRUV$UELWUDWLRQ%DU$VVRFLDWLRQ
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January 20, 2015
BY ELECTRONIC MAIL
Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506
Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

FINRA Regulatory Notice 14-52,
Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2014-20,
Request for Comment on Draft Rule Amendments to
Require Dealers to Provide Pricing Reference
Information on Retail Customer Confirmations

Dear Ms. Asquith and Mr. Smith:
The Securities Industry and Financial Markets Association1 (“SIFMA”)
appreciates the opportunity to comment on the Financial Industry Regulatory
Authority’s (“FINRA’s”) Regulatory Notice 14-52 and the Municipal Securities
Rulemaking Board’s (“MSRB’s”) Regulatory Notice 2014-20 (together the “Matched
Trade Proposals” or the “Proposals”). SIFMA strongly supports efforts to enhance
bond market price transparency in a carefully calibrated manner that strikes the right
balance in pursuing desired goals while minimizing unintended consequences.
However, because the enormous costs and burdens associated with the Proposals
would significantly outweigh the purported benefits, SIFMA urges that the Proposals
be withdrawn in favor of an approach that encourages increased usage of the extensive
pricing data already available on the existing Trade Reporting and Compliance Engine
(“TRACE”) and Electronic Municipal Market Access (“EMMA”) systems.

1
SIFMA brings together the shared interests of hundreds of securities firms, banks and
asset managers. SIFMA’s mission is to support a strong financial industry, investor
opportunity, capital formation, job creation and economic growth, while building trust and
confidence in the financial markets. SIFMA, with offices in New York and Washington, D.C.,
is the U.S. regional member of the Global Financial Markets Association. For more
information, visit www.sifma.org.
 York | Washington
New

 Broadway, 35th Floor | New York, NY 10271-0080 | P: 212.313.1200 | F: 212.313.1301
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INTRODUCTION AND SUMMARY
The Matched Trade Proposals seek to enhance fixed income price transparency
by putting more information into the hands of retail investors in fixed income
securities. SIFMA fully embraces this objective. Unfortunately, the Proposals fail to
leverage the very tools that have led to unprecedented improvement in fixed income
price transparency: the price dissemination systems operated by FINRA and the
MSRB. As the SEC predicted at the time of their development, the TRACE and
EMMA systems currently “provide better market information to investors on a timely
basis (e.g., before the transaction)” than approaches that “focus[] on only one portion
of the market,” i.e., riskless principal transactions. The Proposals’ reliance on
confirmation disclosure concepts is misplaced. FINRA and the MSRB should instead
focus on increasing usage of the abundance of market data made available through
TRACE and EMMA. The Matched Trade Proposals would provide inferior disclosure,
to fewer investors, while imposing unjustified costs and burdens than alternatives that
increase TRACE and EMMA usage. Moreover, the Proposals fail to adopt a uniform
approach and terminology, inviting additional costs and burdens if they are
administered differently.
SIFMA’s views on the Matched Trade Proposals are summarized as follows:


SIFMA believes that the Matched Trade Proposals should be withdrawn and
replaced with disclosures that encourage increased usage of bond pricing data
and investor tools already on the TRACE and EMMA platforms. SIFMA urges
FINRA and the MSRB to withdraw the Matched Trade Proposals in favor of an
approach that furthers the shared objective of increasing fixed income price
transparency by increasing investor usage and reliance on TRACE and EMMA.
Specifically, SIFMA supports adding additional disclosure for retail customers on
confirmation backers for TRACE and EMMA transactions providing explanatory
information about the availability of comparative CUSIP-specific transaction data –
together with pointers or hyperlinks to the relevant FINRA and MSRB webpages.
SIFMA supports making periodic disclosure about the availability of pricing data
and public user accounts through TRACE and EMMA in connection with account
opening and customer statements. SIFMA also supports greater opportunities for
direct access to TRACE and EMMA by retail customers through their online
brokerage account platforms, as well as retail investor education efforts more
generally. In short, FINRA and the MSRB should promote TRACE and EMMA as
the solution for increased transparency, using the power of the internet to reach the
ever-increasing portion of retail investors who rely on it on a daily basis for
communications and commerce of every sort.
The confirmation disclosure obligation set forth in the Proposals has a storied past.
Some form of it has been entertained and rejected by the SEC on at least four
occasions since 1978. On each occasion, the significant costs, burdens, and
expenses it would have imposed were determined to fail cost-benefit assessments,
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leading the SEC to pursue less costly (and more effective) alternatives. (Part I.A.)
The alternatives that were pursued – the current TRACE and EMMA platforms
operated by FINRA and the MSRB – have dramatically improved price
transparency for the bond markets and continue to evolve. They were funded, and
continue to be funded, by tens of millions of dollars in transaction fees every year
and are resourced on an ongoing basis by the bond dealer community. (Part I.B.)
Since 1994, FINRA, the MSRB, and the SEC have embraced these platforms as the
primary vehicles for enhancing bond market price transparency. (Part I.C.) At a
time when internet usage by American investors is at an all-time high, with mobile
internet access ubiquitous, the Proposals are regrettably backward-looking, more
costly, and inferior to existing forms of post-trade transparency. Rather than
denigrate and circumvent their utilities, FINRA and the MSRB should explore
ways to increase their everyday use by investors. (Part I.D.)


SIFMA objects to the Matched Trade Proposals because they risk confusing
retail investors, present unworkable challenges in application, and threaten
burdensome operational challenges that would dwarf any claimed benefits. The
Proposals would mandate new disclosure that would be inherently confusing to
retail investors. They would introduce the concept of a “reference transaction” – a
term that is without meaning to retail customers in form or substance and is not
readily determinable. Customers would understandably mistake the disclosure for
a bond’s prevailing market price and the corresponding mark-up – terms that do
have meaning to them. The disclosure would do nothing to advance investor
understanding of the market activity in their bonds more generally and – by
artificially matching unrelated trades occurring potentially hours apart – actually
threatens to mislead investors about the quality of execution.
The many problems confronting the Proposals lead SIFMA to conclude that the
Proposals are unworkable as constructed:
o Investors will be misled as to dealer compensation. The Proposals present a
substantial risk of confusing the very group of retail investors that the new
disclosure was intended to help. Neither the nature of the proposed
reference price nor its occasional appearance would be capable of summary
description. The price differential disclosure would be confused with dealer
compensation. But when intervening developments cause a bond’s price to
move on an intraday basis, or when the “matched” trades are entirely
unrelated (as described below), the figure reflects market movement or
merely the happenstance of a separately-negotiated transaction. (Part II.A.)
o Investors will be misled by negative price differentials. The Proposals do
not address the potential for confusion when the price differential would be
a negative figure, or even whether a negative figure ought to be disclosed.
(Part II.B.)
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o Trading by separate desks and affiliates is not envisioned by the Proposals.
The Proposals do not seem to contemplate that dealers’ institutional, retail,
and proprietary trading desks may operate independently, whether by
formal separation or simply as separate businesses, complicating whether
and how transactions would or should be matched across these desks.
Certain dealers operate these different bond trading operations as separate
legal entities, using different execution and clearance platforms, calling into
question the feasibility of design and implementation. (Part II.C.)
o The Proposals conflict with rules governing new issue disclosures. The
Proposals threaten confusion in the market for new issues of debt securities
by potentially introducing disclosure that would conflict with FINRA and
MSRB mandated underwriting compensation and fee disclosures. (Part
II.D.)
o The Proposals ignore size as a pricing consideration. Unlike other
proposals addressing fixed income pricing, the Proposals ignore the
potential differences in pricing between retail and institutional-sized
transactions. (Part II.E.)
o The Proposals are overbroad and would apply to trades with institutional
and other sophisticated investors. Although the Proposals profess an
objective to limit the proposed disclosure to retail customers, the threshold
used for this obligation is too high and overbroad because it will include
many trades with institutional and other sophisticated investors. (Part II.F.)
o The Proposals present enormous operational challenges. The Proposals
present potentially insurmountable operational challenges, in large part
because they ignore the complexity created by a convoluted matching
mechanism and are not limited in application in the same manner as prior
SEC proposals. Even so limited, the challenges and costs associated with
the Proposals would be enormous. (Part II.G.)




SIFMA believes that – if FINRA and the MSRB were to require a new
confirmation disclosure obligation with specific price references – a number of
critical changes must be made to minimize the risk of investor confusion and to
mitigate the unnecessary implementation challenges. SIFMA does not believe
that the approach taken by the Proposals is advisable or workable, and further
believes that retail investors would be better served by greater use and reliance on
pricing data currently available free of charge on TRACE and EMMA. But if some
form of the Proposals does proceed, it should be more carefully tailored to avoid
investor confusion by limiting the confirmation disclosure to riskless principal
transactions involving retail customers. Additional clarifying changes are also
needed to mitigate the excessive burdens and costs associated with the current
formulation. Necessary changes include:
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o The FINRA and MSRB Proposals must be uniform in design and
terminology. Despite an effort to be uniform, the Proposals use different
terms, phrases, and structure. In the context of the Proposals, there is no
policy justification for having divergent approaches or terminology.
Unnecessary differences in formulation invite unintended costs and burdens
if (and all too often as) they are administered differently. (Part III.A.)
o Any retail confirmation disclosure with specific price references should
apply solely to trades in which no market risk attaches to the dealer
effecting the transaction (“riskless principal transactions”). Any retail
confirmation disclosure obligation with specific price references should
apply only to riskless principal transactions to avoid investor confusion and
to ensure greater consistency with current obligations for equity
transactions. While still very much a distant “second best” alternative to
steering investors to the breadth of pricing information available on
TRACE and EMMA and one that would still impose many of the high costs
and burdens of the Proposals – such an approach would be much more
aligned with the stated objective of the Proposals to provide information
about dealer compensation. (Part III.B.)
o Riskless principal transactions should be classified using the established
definition. Any new confirmation disclosure with specific price references
should use established and clear terms, capable of concise explanation and
easily understood by investors and dealers alike. (Part III.B)
o Any confirmation disclosure obligation with specific price references
should be better tailored to retail trades and investors by using defined
terms to exclude institutional and other sophisticated investors and more
appropriate quantity thresholds. The “qualifying size” for transactions
ought to be set at $99,999 face amount or less to avoid the many
institutional transactions that involve face amounts of $100,000. In
addition, consistent with the stated policy objectives of the Proposals, any
new disclosure obligation with specific price references ought not to apply
to institutional or other sophisticated customers as defined by existing
FINRA Rule 4512(c) and MSRB Rule G-8(a)(xi) (defining “institutional
account”), as well as Investment Company Act Section 2(a)(51) (defining
“qualified purchaser”). (Part III.C.)
o Trading activity by separate trading desks and affiliates should not be
matched. Should a confirmation disclosure obligation with specific price
references not be limited to riskless principal transactions, any matching
methodology should apply only to those trades executed by a member’s
retail desk. (Part III.D.)
o Less burdensome price reference disclosures should be allowed. For
dealers that utilize standard mark-up or sales credit schedules, any
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confirmation disclosure obligation with specific price references should be
satisfied through disclosure of the schedule or the specified compensation
figure. (Part III.E.)
o Any new confirmation requirement should not require confirmations to be
canceled and corrected due solely to a change in the reference transaction
price. (Part III.F.)


SIFMA objects to the inadequacy of the cost-benefit analyses undertaken by
FINRA and the MSRB. Nothing in the Proposals suggests that FINRA or the
MSRB has even begun to compile a record – as required under federal law and
their own policies – that would either permit an informed analysis of the costs and
benefits presented by the Proposals or allow an appropriate review by the SEC.
Nor do the Proposals even purport to comply with federal laws governing new
recordkeeping requirements or burdens on small businesses. (Part IV.A.) There
has been no apparent consideration – quantified or otherwise – of other alternatives
including making better use of TRACE or EMMA to achieve some or all of the
regulatory objective. Given longstanding policy to use these platforms as the
primary mechanism for enhancements to bond market transparency, the costs
associated with their development and maintenance must be considered in
connection with the Proposals. The Proposals fail to provide sufficient justification
for a departure from previous conclusions to invest in these platforms rather than
pursue costly additional disclosure obligations. (Part IV.B.) Finally, based on
assessments SIFMA has gathered on its own, the implementation costs would be
enormous and simply cannot be justified on the basis of the aspirational,
speculative benefits described in the Proposals. (Part IV.C.)
DISCUSSION

I.

FINRA AND THE MSRB SHOULD CONTINUE TO EMBRACE AND
ENHANCE TRACE, EMMA, AND OTHER REAL TIME ELECTRONIC
TRANSPARENCY INITIATIVES, RATHER THAN IMPOSE NEW
(AND LESS EFFECTIVE) PRICE REFERENCE CONFIRMATION
DISCLOSURE OBLIGATIONS.
A.

The SEC, FINRA, and the MSRB Have Repeatedly Found that
Confirmation Disclosure of the Sort Currently Proposed Is More
Costly and Inferior to Alternative Forms of Post-Trade
Transparency.

The SEC – citing concerns based on cost-benefit analyses – previously
considered and rejected similar confirmation proposals on no less than four prior
occasions. Ultimately, the SEC endorsed the development of electronic transparency
platforms such as TRACE and EMMA over confirmation disclosure, finding that the
price dissemination platforms would provide superior and more meaningful investor
benefits.
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The first SEC proposal to require disclosure of mark-ups on riskless principal
transactions in municipal and corporate debt securities was deferred in large part
because of concerns that the costs would outweigh the benefit, especially as to
municipal bond investments.2 In particular, the MSRB urged the Commission to
consider whether such disclosure requirement was necessary in view of a proposed
MSRB confirmation rule.3 Deferring to the MSRB, the Commission ultimately
withdrew its proposal with respect to transactions in municipal securities.
The second SEC proposal to require disclosure of mark-ups on riskless
principal transactions in municipal and corporate debt securities was again deferred
based on the policy views of the MSRB.4 Citing the MSRB’s conclusion that “the
imposition of a requirement to disclose remuneration in principal transactions in
municipal securities is unnecessary and inappropriate,” the Commission decided to repropose the requirement to gather additional public comment from bond market
investors and participants.5
The third SEC proposal,6 which was singularly focused on the disclosure of
mark-ups on riskless principal transactions in bonds, was withdrawn after commenters
– including the MSRB – stated their view that it “failed to take into account the
substantial differences between the markets for debt and equity securities” and
“imposed an unreasonable burden on small broker-dealers.”7 The withdrawal notice
stated the SEC’s conclusion that the proposal would not achieve its purpose “at an
acceptable cost and that there are alternative ways of achieving the same goal with
fewer adverse side effects.”8
Most recently, in 1994, the SEC again considered and rejected confirmation
disclosure of mark-ups on riskless principal transactions in corporate and municipal
bonds.9 Once again, the SEC concluded that price transparency initiatives underway

2
Securities Confirmations, Exchange Act Rel. No. 12806, 41 Fed. Reg. 41,432 (Sept.
22, 1976) (proposing release).
3

Securities Confirmations, Exchange Act Rel. No. 13508, 42 Fed. Reg. 25,318, 25,319
(May 17, 1977) (adopting release).
4

Securities Confirmations, Exchange Act Rel. No. 13661, 42 Fed. Reg. 33,348 (June
30, 1977) (proposing release).
5

Securities Confirmations, Exchange Act Rel. No. 15219, 43 Fed. Reg. 47,499, 47,500
(Oct. 16, 1978) (final rule; rule; rule rescission) (quoting MSRB letter of Feb. 10, 1978).
6

Securities Confirmations, Exchange Act Rel. No. 15220, 43 Fed. Reg. 47,538 (Oct. 16,
1978) (proposing release).
7

Securities Confirmations, Exchange Act Rel. No. 18987, 47 Fed. Reg. 37,919, 37,920
(Aug. 27, 1982) (withdrawing release).
8
9

Id.

Confirmation of Transactions, Exchange Act Rel. No. 33743, 59 Fed. Reg. 12,767
(Mar. 17, 1994).
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by FINRA and the MSRB – specifically referencing the predecessor to TRACE and a
“developmental” version of EMMA – promised “more meaningful benefits to investors
in the long-term” about a larger portion of the market than the proposed confirmation
disclosure.10
The SEC’s decision to withdraw the proposal was explicitly conditioned on the
development by FINRA and the MSRB, with the support of the dealer community, of
platforms that would provide greater price transparency for retail investors. The SEC
viewed these price transparency platforms as a better, more effective alternative to
confirmation disclosure. In reaching this determination, the Commission concluded
that the proposed price information systems would provide superior investor benefits
than the proposed mark-up disclosure:
The Commission has deferred adoption of the riskless
principal mark-up disclosure proposal in order to
ascertain whether the proposed price information
systems can provide more meaningful benefits to
investors in the long-term and to assess the progress of
the industry in developing the proposed systems. Price
transparency, if fully developed, will provide better
market information to investors on a timely basis (e.g.,
before the transaction). . . . The proposed mark-up
disclosure, on the other hand, would have provided cost
information to investors only in riskless principal
transactions and would not have applied to other
principal transactions, the majority of transactions in the
debt market. Price transparency, if fully developed,
meets investors’ need for information without focusing
on only one portion of the market . . . . The Commission
recognizes that these benefits depend on the sound
design and successful implementation of transparency
proposals. . . . In the absence of progress on
transparency, the Commission will revisit its riskless
principal proposal.11
The Commission’s policy choice was clear and informed: electronic post-trade price
dissemination would bring “more meaningful benefits to investors” than piecemeal
mark-up disclosure on riskless principal transactions. This choice – made at a time
when the internet was in its infancy – recognized that the utility of confirmation
disclosure must be assessed against the alternatives made possible by electronic
transparency platforms.

10
Confirmation of Transactions, Exchange Act Rel. No. 34962, 59 Fed. Reg. 59,612,
59,616 (Nov. 17, 1994).
11
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Since the last consideration of some variant of the current confirmation
proposal in 1994, there have been tremendous – indeed previously unimaginable –
improvements in post-trade price transparency, coinciding with the explosive growth in
internet access over the last two decades. Current and contemplated pricing
transparency in TRACE and EMMA makes pricing information available to retail bond
investors far more meaningful than anything under consideration in the confirmation
disclosure proposals, all at the click of a mouse or swipe of a finger. Until now, at no
point since 1994 – in spite of several dozen rulemakings addressing transaction
reporting and dissemination and twenty years of published priorities – has the SEC
expressed dissatisfaction with the transparency afforded by TRACE and EMMA.
Similarly, FINRA and the MSRB have never before questioned the utility of TRACE
and EMMA, despite statements in the Proposals questioning retail bond investors’
usage and knowledge of these systems. As discussed in Part I.D, enhancing retail
investors’ use of TRACE and EMMA would result in greater post-trade price
transparency at significantly lower cost than the Proposals.
B.

The Policy Choice Made by the SEC, FINRA, and the MSRB To
Fund and Construct Internet-Based Transparency Platforms To
Reduce Informational Disparity Was Sound, Is Working Well, and
Should Be Embraced.

Since 1994, FINRA and the MSRB have dramatically increased the information
available to retail investors and the market generally about the prices of municipal and
corporate bond transactions. The progress has been substantial. Over the course of
two decades, retail bond investors have gained unprecedented access on a near-real
time basis to prices of secondary transactions in corporate and municipal bonds across
nearly every product class – far exceeding the SEC’s expectation. The development
and efficacy of these transparency platforms are directly relevant to whether – as
proposed – a transaction confirmation approach to price transparency is warranted. As
the MSRB itself acknowledged:
Significant advances in the fixed income markets have
helped to improve price transparency since the SEC’s
rulemaking efforts.
Indeed, the SEC deferred
consideration of its 1994 markup disclosure proposal
due, in large part, to the planned development of systems
that would make publicly available pricing information
for municipal transactions.12
Indeed, the SEC’s 2012 Report on the Municipal Securities Market (“SEC Municipal
Report”) also observed that “there have been significant improvements in recent years
in the area of post-trade transparency,” and that “[t]ransaction data can be accessed by
the public free-of-charge through MSRB’s EMMA website.”13 FINRA’s TRACE

MSRB Regulatory Notice at 5.

12
13
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platform also “now provides investors with access to bond transaction and price
information free of charge and on a near real-time basis for a significant portion of
U.S. corporate bond market activity.”14
Consistent with the explosion of electronic access made available with the
internet, retail bond investors today have access to an increasing amount of information
at no cost to them at speeds and in ways unimaginable in 1994. Rapid growth in
internet access and penetration over the past two decades has paralleled the
development and continued enhancement of TRACE and EMMA. In 1995, shortly
after the SEC endorsed the development of price information systems, only 14 percent
of American adults used the internet; by 2014, that number had increased to 87
percent.15 The SEC recognized the transformative power of the internet more than 15
years ago, noting in a 1999 report that online-brokerage had caused “one of the biggest
shifts in individual investors’ relationships with their brokers since the invention of the
telephone,” and that “[f]or the first time ever, investors can – from the comfort of their
own homes – access a wealth of financial information on the same terms as market
professionals, including breaking news developments and market data.”16 Five years
ago, an SEC survey found that 56 percent of investors rely on the internet in making
investment decisions.17 Inconceivable in 1994, today any retail investor with an
internet connection has free access to information about corporate and municipal bond
transaction prices that was previously unavailable even to professionals and regulators.
Today’s TRACE and EMMA platforms are the result of more than twenty
years of continued and incremental enhancements to corporate and municipal bond
transaction reporting systems. The Fixed Income Pricing System (FIPS), the precursor

(July 31, 2012) at 117 (“Data is searchable on EMMA and includes: trade date and time;
security description and CUSIP number; maturity date; interest rate; price; yield; trade amount;
trade type (i.e., customer bought, customer sold, or interdealer); and credit rating by S&P and
Fitch, if available.”) [hereinafter SEC Municipal Report].
14

Commissioner Daniel M. Gallagher, Remarks at Municipal Securities Rulemaking
Board’s 1st Annual Municipal Securities Regulator Summit, Washington, DC (May 29, 2014).
See also Commissioner Michael S. Piwowar, Remarks at the 2014 Municipal Finance
Conference presented by The Bond Buyer and Brandeis International Business School, Boston,
Massachusetts (Aug. 1, 2014) (noting that, “[i]n recent years . . . strides have been made to
increase post-trade transparency for municipal securities through [EMMA],” which “now
provides a wealth of historical pricing information in the municipal securities market in an easy
to access format.”).
15

Pew
Research
Internet
Project,
Internet
Use
Over
Time,
http://www.pewinternet.org/data-trend/internet-use/internet-use-over-time/ (last visited Dec.
14, 2014).
16

U.S. Securities and Exchange Commission, Online Brokerage: Keeping Apace of
Cyberspace (Nov. 1999), available at http://www.sec.gov/pdf/cybrtrnd.pdf.

17

2009).
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to TRACE, began operation in 1994 and required reporting transactions in certain
high-yield bonds. FINRA launched TRACE in 2002 to disseminate pricing
information across the broader corporate bond market. Public dissemination of
transaction information was expanded in phases to allow FINRA to study the impact of
transparency on liquidity. Today, transactions across an expanding range of eligible
securities generally must be reported to TRACE within fifteen minutes; this
information, in turn, is disseminated immediately for those securities subject to
dissemination.18
With respect to the municipal securities market, the MSRB began
disseminating transaction price information through the Transaction Reporting System
(TRS) subscription service in 1995.19 Following a series of scheduled improvements,
TRS was replaced in 2005 by the Real-time Transaction Reporting System (RTRS),
which disseminated transaction price information for most trades in municipal
securities through an automated, real-time feed.20 The launch of the EMMA website in
2008 “put timely market information directly at the fingertips of retail investors” for
free.21 The MSRB has continually sought to improve and enhance EMMA, most
recently through the launch of a new “price discovery tool” that permits investors “to
more easily find and compare trade prices of municipal securities with similar
characteristics.”22
The resources devoted to make the TRACE and EMMA platforms robust and
widely available have been substantial. Accordingly, the benefits to retail bond
investors gained from transparency enhancements have come at a significant cost.
Launched in 2002, TRACE expenses exceeded $12 million for the first twelve months
of operation.23 By 2013, FINRA was expending nearly all of the $58 million it
collected in relevant fees to support the TRACE platform.24 From 2009 to 2014, the
MSRB spent more than $76 million on market information transparency programs and
operations, including its real-time transaction reporting service available on EMMA.25
In addition to supporting these transparency platforms through transaction fees,
member firms have had to build out and implement systems necessary to populate data

18
FINRA, TRACE Fact Book 2013, at 4.
19

MSRB, Long-Range Plan for Market Transparency Products (Jan. 27, 2012) at 16.

20

Id at 17.
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MSRB, 2008 Fact Book, at 1.

22

MSRB Regulatory Notice at 5-6.
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Exchange Act Rel. No. 49086, 69 Fed. Reg. 3416 (Jan. 23, 2004).

24

FINRA, 2013 Year in Review and Annual Financial Report.

25

MSRB, 2014 Annual Report; MSRB, 2013 Annual Report; MSRB, 2012 Annual
Report; MSRB, 2011 Annual Report; MSRB, 2010 Annual Report; MSRB, 2009 Annual
Report.
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fields for TRACE and EMMA. At every stage of the development of price
transparency initiatives on the TRACE and EMMA platforms – including expansion to
various product classes and enhancements to dissemination practices – FINRA and the
MSRB have justified the costs to member firms based on comparisons to, among other
things, alternative disclosures of the type currently proposed. These costs have
included considerable front- and back-end build-outs necessary to capture and report
transaction information, ongoing system maintenance, enhancements to supervisory
and compliance procedures and reviews, regulatory oversight of TRACE and EMMA
obligations, and training.
Notably, such costs are not limited to one-time
implementation system build-outs; there are substantial and continuing costs associated
with ATS reporting, tagging particular transaction types (e.g., affiliated transactions),
and accounts (e.g., fee-based accounts). Some member firms have already provided
links or data from TRACE and EMMA directly to retail customers on their electronic
brokerage platforms. The industry, through SIFMA, has historically funded and
supported a number of investor education initiatives and resources.
C.

The TRACE and EMMA Platforms Provide More Information
About Corporate and Municipal Bond Transactions and Pricing –
At No Cost to Retail Investors – Than Ever Before, Far Exceeding
What Was Historically Available to Dealers and Institutional
Investors.

The amount of post-transaction information available on TRACE and EMMA
is substantial and growing. Introduced in July 2002, TRACE “helps create a level
playing field for all market participants by providing comprehensive, real-time access
to public bond price information,” and since March 2010, for U.S. agency
debentures.26 Following years of incremental expansions, the number of TRACEeligible securities “increased from 37,000 in 2007 to 1.4 million in 2012.”27 In May
2011, TRACE began collecting transactions in asset-based and mortgage-based
securities, with transactions in agency pass-through mortgage-backed securities traded
to be announced (TBA transactions) currently subject to dissemination.28 In July 2013,
TRACE began dissemination of specified pool transactions in mortgage-backed
securities.29 Launched in 2009, the EMMA website provides free access to “official
disclosure documents, trade prices and yields, market statistics and more about
virtually all municipal securities.”30 Associated market transparency products include
the EMMA Primary Market Disclosure Service, the EMMA Continuing Disclosure
Service, the EMMA Trade Price Transparency Service, the Short-term Obligation Rate
Transparency (SHORT) System, and the MSRB’s municipal market research

26
FINRA, TRACE Fact Book 2013 at 2.
27

Press Release, FINRA, FINRA Marks Fifth Anniversary, July 30, 2012.
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FINRA, TRACE Fact Book 2013 at 2.
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Id.
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MSRB Regulatory Notice at 5.
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services.31
The SEC, FINRA, and the MSRB have historically recognized that retail bond
investors are best served by having access to the breadth and depth of pricing
information available on TRACE and EMMA. Notwithstanding statements in the
Proposals criticizing retail bond investors’ ability to use or their knowledge of TRACE
and EMMA, FINRA and the MSRB have never before questioned the utility of these
platforms. On the contrary, FINRA and the MSRB have consistently – and
appropriately – characterized TRACE and EMMA as major advances that brought
unprecedented transparency to the corporate and municipal bond markets. In 2005, the
NASD said that full implementation of TRACE “may be the most significant
innovation benefiting retail bond investors in decades.”32 In 2008, the MSRB said that
EMMA “put timely market information directly at the fingertips of retail investors”
and “vastly improved on the information that retail investors could readily obtain.”33
In 2012, FINRA noted that TRACE is “providing unprecedented transparency to
market participants and data to FINRA for effective regulatory oversight,” as well as
“saving investors an estimated $1 billion per year” through reduced transaction costs.34
In 2013, the MSRB recognized that EMMA “has brought transparency of the
municipal market to new levels.”35 In 2014, the MSRB described EMMA as “perhaps
its single greatest contribution to the municipal market,” referring to the EMMA
website as “an indispensable resource for the market, with interactive tools to help
users understand municipal trade prices.”36
Given the magnitude of information available to retail investors for free on
TRACE and EMMA, any perceived problems with investors using these systems
should be addressed directly rather than mandating trade-specific confirmation
disclosure. If there are issues to address, efforts would be better directed at
encouraging and directing investors to use this information and potentially making the
platforms even more user-friendly rather than deemphasizing their use. Indeed,
FINRA and the MSRB both suggest that some retail investors are unwilling to access,
or are simply unaware, of the extensive information available on TRACE and EMMA.
FINRA acknowledges that “[a]lthough knowledgeable industrious customers could
observe [principal and customer trades] retrospectively using TRACE data, . . . retail
customers do not typically consult TRACE data.”37 For example, the MSRB suggests

MSRB, Long-Range Plan for Market Transparency Products (Jan. 27, 2012) at 2.

31
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Press Release, NASD, NASD’s Fully Implemented “TRACE” Brings Unprecedented
Transparency to Corporate Bond Market, Feb. 7, 2005.
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MSRB, 2008 Fact Book at 1.
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that the Proposal could benefit primarily those retail customers “who do not actively
seek out [pricing] information, including those who may not know of EMMA or may
not have the time or wherewithal to conduct their own transaction research” (emphasis
added).38 This sentiment undermines the basic principle that the MSRB built EMMA
with the “specific aim of serving the needs of retail investors who are not expert in
financial and investing matters and of other infrequent investors in or holders of
municipal securities.”39 Rather than depart from this principle, greater effort should be
made to ensure that retail investors better understand – or, at the very least, are made
aware of – the information available to them for free on TRACE and EMMA.
Currently, TRACE and EMMA provide a wealth of information about
secondary market transactions that are relevant to the Proposals’ policy objective: all
transactions in a particular CUSIP by date and time; the price of every transaction;
information about the quantity of transactions; whether a transaction was with a dealer
or customer; information about the bond’s yield; as well as information about the bond
and issuer itself that may bear on prices and likely yields. Moreover, TRACE and
EMMA enhancements already planned or underway would allow for greater ease of
use by retail investors and would permit an even greater understanding of market
prices than the Proposals. For example, the MSRB set forth its vision for “EMMA
2.0” in its Long Range Plan for Market Transparency Products, outlining a series of
planned enhancements including improved search functionality, free personalized
alerts, integrated displays of information, expanded document and data collection,
access to new categories of information, a new real-time central transparency platform
(CTP), access to new tools and utilities, and improved investor education.40 Recently,
the MSRB introduced MyEMMA, which “provides customized access to municipal
securities information by allowing users to set up alerts to be notified when new
information on a particular security or group of securities becomes available on
EMMA.”41
This level of personalization allows retail investors a level of
understanding far beyond the objectives of the Proposals.42
Alternative approaches to post-trade transparency – including the Proposals –
come at the expense of other initiatives underway or contemplated, as well as future
initiatives not currently contemplated. The MSRB acknowledges its obligation to
“guide the marshalling of MSRB resources . . . in the most cost-effective manner to
achieve the greatest positive impact on the protection of investors, municipal entities,
obligated persons and the public interest.”43 Limited resources would be better spent

MSRB Regulatory Notice at 7.
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MSRB, Long-Range Plan for Market Transparency Products (Jan. 27, 2012) at 5.
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Id at 5-7.
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MSRB, 2013 Annual Report at 9.
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See MSRB Regulatory Notice at 19 (asking “[w]ould the disclosure of additional
information on EMMA meet some or all of the objectives of this proposal?”).
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ensuring the existing TRACE and EMMA systems are more widely used and
potentially more user-friendly, rather than mandating costly new confirmation
disclosure requirements with unproven benefits.
D.

Alternatives that Embrace Existing FINRA and MSRB
Transparency Policy Initiatives and Increase the Usage of TRACE
and EMMA By Retail Investors of All Ages – Including Disclosures,
Hyperlinks, and Pointers – Would Result in Greater Post-Trade
Price Transparency at Significantly Lower Cost.

SIFMA believes that the Proposals should be withdrawn in favor of a uniform
approach that relies on existing price transparency platforms. Any new confirmation
disclosure should be designed to encourage retail bond investors to access TRACE or
EMMA and should coincide with renewed education efforts to help those investors
better understand the information available on those systems. In contrast to the
astronomical costs and uncertain benefits associated with the Proposals, enhancing
retail investors’ use of these existing systems – developed over the past two decades
after considerable and ongoing investment – would constitute a more cost-effective use
of limited resources and result in greater price transparency for investors. As the
MSRB acknowledged in its most recent annual report, the Proposal “would provide
investors with information generally already publicly available” on EMMA.44
Information on these platforms allow greater insight into a bond’s prevailing market
price and market conditions generally than any reference price disclosure contemplated
by the Proposals.
Accordingly, SIFMA’s first and principal recommendation is that FINRA and
the MSRB withdraw the Proposals as formulated in favor of a uniform alternative
calling for the use of disclosures, hyperlinks, and pointers on trade confirmations – as
well as other forms of investor education – as a means to increasing investor use of
post-transaction price transparency already available for free on the TRACE and
EMMA platforms. Account opening documentation, quarterly statement disclosures,
and confirmation backers also could remind retail investors about the availability of
pricing information on TRACE and EMMA, while emphasizing that prices for
transactions involving different sizes or characteristics may vary.45 This approach
properly emphasizes TRACE and EMMA at a time when retail investors increasingly
rely on the internet and success could be measured by retail usage statistics and
penetration rates.
FINRA and the MSRB could think more broadly about how to make corporate
and municipal bond trading data available to retail investors, for example, by making
the data available to application developers who may be able to develop novel ways to

44
MSRB, 2014 Annual Report at 6.
45

See, e.g., Regulation NMS Rule 606 (detailing customer disclosure obligations related
to order routing practices).
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drive relevant data to investors in ways that FINRA and the MSRB may not have
imagined. For a fraction of the cost of implementing the Proposals, FINRA and the
MSRB could incentivize application developers for such an effort. In short, FINRA
and the MSRB should consider how to use the systems it has already developed, in
conjunction with rapidly developing, forward-looking technology to drive solutions,
rather than focusing on confirmation delivered disclosure.
Consistent with prior regulatory guidance and in light of continued growth in
internet access and usage, FINRA and the MSRB should adopt an “access equals
delivery” model with respect to pricing information available on TRACE and EMMA.
NASD previously recognized the need “to modernize prospectus delivery obligations
in view of technological and market structure developments of recent years.”46
Similarly, the MSRB argued that an “access equals delivery” standard for official
statement deliveries would “promote significantly more effective and efficient delivery
of material information” than physical delivery.47 This reasoning applies in the same
way to pricing information available on TRACE and EMMA.
The SEC, FINRA, and MSRB should increase investor education efforts with a
special emphasis on increasing usage of TRACE and EMMA. SIFMA is prepared to
engage and assist with these efforts. Improving retail investor knowledge about
TRACE and EMMA is a natural extension of FINRA and the MSRB’s existing
education initiatives. For example, among its several educational efforts, the MSRB
recently introduced a series of investor education videos – including a video for firsttime users of the EMMA website explaining “how investors can use EMMA to learn
about the municipal market, evaluate municipal bond features, risks and prices, and
monitor the health of their municipal bond investments over time” – the success of
which was noted in MSRB’s annual report less than a year ago.48 Given the suggestion
that some retail investors are unaware of or choose not to use TRACE and EMMA,
FINRA and the MSRB should redouble their efforts to encourage use of these systems
and to ensure that investors understand the information available to them. SIFMA has
historically funded a variety of investor education efforts and is prepared to support
new initiatives to improve investor knowledge and usage of TRACE and EMMA.
II.

SPECIFIC
ISSUES
WITH
THE
CURRENT
PROPOSALS
DEMONSTRATE THAT THE PROPOSALS ARE UNWORKABLE.

As formulated, the Matched Trade Proposals risk confusing the very group of
retail bond investors that the new disclosure was designed to help. Having a

46
NASD, Report of the Mutual Fund Task Force: Mutual Fund Distribution (Mar. 29,
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transaction confirmation disclose the difference between the price of a “reference
transaction” and the customer’s transaction price on some bond transactions, in
circumstances in which the “matched” transactions may be riskless principal
transactions (or not), occurring during periods in which prices remain static (or not), so
that the figure approximates dealer compensation (or not), as long as the transaction is
with a retail customer (or not) and does not involve bonds held in inventory (for longer
than a day) is a recipe for investor confusion, not education. A number of specific
problems show that the Matched Trade Proposals are unworkable as designed.
First, the Proposals invite retail investors to equate the difference in price
between artificially matched trades as dealer compensation when circumstances
suggest otherwise. (Parts II.A, B, and E.) Next, by focusing exclusively on a subset of
matched or reference transactions that do not exist absent an artificial methodology, the
Proposals threaten a cascade of unintended – and likely intractable – problems for
dealers and retail customers alike. The issues presented by affiliated entities are left
entirely unaddressed and seem not to have been considered at all. (Part II.C.)
Moreover, the Proposals – with but a single question – fail to explain why inferior
“reference transaction” price disclosure should compete with existing disclosure about
underwriting fees and selling concessions in offering documents for new issues (Part
II.D) or why longstanding differences in how institutional-sized transactions are priced
should be ignored when creating a new category of “reference transaction” disclosure
(Part II.E). Indeed, as currently formulated the Proposals would broadly apply to many
transactions with institutional customers. (Part II.F.)
But even if FINRA and the MSRB limited the scope of the Proposals to address
these difficulties, the operational challenges to the design and implementation of the
Proposals would still be far more daunting than acknowledged. From the need to
design matching logic to the potentially insurmountable impediments of reaching
across desks and entities to match, calculate, and populate configurable fields while
relying on third party correspondent firms and data providers, the resources that would
be demanded by the Proposals would dwarf any claimed benefits envisioned by the
Proposals. (Part II.G.)
A.

As Proposed, the Matching Methodology Would Capture At-Risk
Trades and Compel “Price Differential” Disclosure that Will Be
Confused with Dealer Compensation.

There is a substantial risk that retail customers would be confused by price
differential disclosure when trades matched pursuant to the specified methodology are
not truly riskless principal trades or when the reference trade is not close in time to the
customer trade. In these circumstances, the disclosure may portray an inaccurate
picture of the market pricing for the security. For example, if the market price of the
bond shifted between the reference transaction and the customer transaction, the
difference between the two prices will reflect, at least to some degree, profit or loss
related to market risk. Profit or loss related to market risk, however, is not the same as
the dealer compensation the Proposals claim they were designed to address. The
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meaningfulness of the reference price differential – which is already an inexact proxy
for dealer compensation – necessarily degrades over time and could be misleading to
customers because the data may imply that the dealer received either more or less
compensation than it actually did.
Over time many factors can impact the price of a fixed income security.49
These factors may cause the price of the customer trade to vary significantly from the
price of a reference transaction over time. For example, to the extent the market yield
is correlated to a benchmark security, such as the 10 year Treasury, the benchmark
yield may shift, changing the price of the security. Market events and changes to risk
perceptions that may be unrelated to the particular issuer can cause the spread between
the benchmark yield and the yield on the bond the customer is trading to widen or
narrow. Idiosyncratic events may affect the price of the particular issue. The lower the
credit quality, the more likely is the price to be effected by idiosyncratic events. These
multiple features of bond pricing increase the noise and decrease the signal implicit in
the reference price information over time. Indeed, current FINRA and MSRB fair
pricing guidance identify a host of factors that can have a dramatic impact on prices on
an intraday basis.
The relevance of the price at which a dealer transacted in a particular bond
compared to the price charged to a customer decreases over time. Although the
FINRA Proposal observed that more than half of retail bond transactions involved a
corresponding principal trade within 30 minutes of the customer transaction, the
Proposals are not so limited and apply to trades that occur over the course of the entire
trading day.50 Indeed, according to studies of secondary market transactions, all or
nearly all of the relevant universe of “paired trades” occur within a very short window
calculated to be between 5 and 15 minutes.51 Since the stated purpose of the Proposals
is to provide information to customers to assess their transactions, the confirmation
disclosure ought not to apply to those trades that do not provide useful information to
customers and that have the potential for confusion. The Proposals fail to justify why a
“same day” approach is appropriate given the capture of so many unrelated trades in
the pairing methodology.
Left unchanged, the Proposals would bring about disclosure to retail customers
about price differentials that include or fail to include these factors, which will
obfuscate the dealer compensation that the disclosure aims to accomplish. Customer
confusion has real costs to firms and associated persons. Firms will need to expend

49
See, e.g., FINRA Rule 2121.02(b)(4).
50

The FINRA Regulatory Notice observed that 3Q 2013 TRACE data showed that over
60% of retail size trades had a corresponding principal trade on the same trading day, and that
in over 88% of these trades the principal and customer trades occurred within 30 minutes.
FINRA Regulatory Notice at 2.

51

MSRB, Report on Secondary Market Trading in the Municipal Securities Market (July
2014) at 24 (Figure III.F).
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resources to explain to customers why the pricing information is on the confirmation
and why the prices are not related to each other. In addition, the disclosure could
trigger unfounded customer complaints, which could in turn require disclosures on a
registered representative’s Form U4. As the Form U4 disclosure obligations are
allegation driven and publicly reported through BrokerCheck, client confusion about
pricing that leads to unfounded customer complaints may be unjustly harmful to the
registered persons who are unfairly the subject of complaints based on
misunderstandings.
As designed, the Proposals present a number of foreseeable risks, with
unforeseen risks that may manifest themselves upon implementation. Aside from the
near certain risk that retail customers will confuse the price differential figure with
dealer compensation, the sporadic appearance of the disclosure will also surely – and
understandably – result in a flood of calls questioning why some (but not all)
transaction confirmations identify a reference transaction and accompanying
calculation. There is simply no good answer for firms to give. As formulated, the
disclosure requirement would be incapable of summary description. It is decidedly –
and by its terms – not a mark-up, a commission, the prevailing market price, or some
other familiar term. Nor could it be described as occasioned by the dealer acting in a
particular capacity (agent or principal or riskless principal) already known to them.
Call centers and registered representatives would be in the unenviable position of
trying to learn and communicate the FINRA and MSRB matching methodologies
(including LIFO, FIFO, and average weighted price principles) and explain how this
figure may bear on an assessment of their transaction and why it appears on some but
not all transaction confirmations. By altering the traditional use of the confirmation as
a type of invoice describing (i.e., “confirming”) the terms of the specific transaction,
the Proposals will cause unnecessary customer confusion.
Customer confusion about dealer compensation or the quality of execution that
would be triggered by matching unrelated transactions also risks customer retreat from
the secondary bond markets and related diminution in liquidity. There is no suggestion
in the Proposals that this risk has been evaluated beyond an acknowledgement that
bond market liquidity is a relevant consideration.52 For this reason among others,
SIFMA believes that any disclosure obligation with specific price references should be
limited to actual riskless principal transactions as described in Part III.B.
B.

The Proposals Do Not Consider the Risk of Customer Confusion
When the Price Differential Would Result in a Negative Figure.

There is also a substantial risk that retail customers will be confused by price
differential disclosure when trades matched pursuant to the specified methodology
result in a negative price differential. (FINRA’s illustrative examples do not address
this very real occurrence, though a recent FINRA/MSRB webinar confirmed the staff’s
view that customers should be provided with a negative figure in such a circumstance.)

FINRA Regulatory Notice at 9; MSRB Regulatory Notice at 17.

52
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This risk of confusion would be most acute when retail investors understandably
equate the price differential disclosure with a dealer’s mark-up. FINRA and the
MSRB should consider the risk that a retail investor, seeing a negative price
differential, may actually reach an erroneous conclusion that a dealer sold bonds at or
below the prevailing market price. By contrast, a review of TRACE or EMMA prints
easily accessible online (or through a push notice) would make clear that the market
had moved and allow a better assessment of the transaction price than the proposed
disclosure.
For example, if a dealer purchased a bond at par in the morning and sold it to a
customer at 99 in the afternoon, the matched price disclosure would require the
disclosure of -1.0. Were a retail customer to equate this figure with the amount of the
dealer’s mark-up, he or she may believe that the dealer sold the bonds at one point
below the prevailing market price – an erroneous conclusion suggested by the
proposed matching methodology.
C.

The Proposals Fail To Recognize the Complications Associated with
Transactions by Affiliated Broker-Dealers or Separate Trading
Desks within the Same Member Firm.

The Matched Trade Proposals do not address ordinary situations in which
affiliated broker-dealers or separate trading desks may transact in a manner that has the
potential to trigger the proposed matching and related disclosure requirement. SIFMA
believes that, as a general matter, transactions by different legal entities or separate
trading desks should not be treated as though they resulted from a single trading
operation, so as not to disregard legal and operational boundaries that are observed in
fact. But SIFMA is also mindful that certain of the policy choices reflected in the
structure of the Proposals – for example, excluding sales from aged inventory from the
scope of the requirement – may be frustrated by some of the mechanisms used to
transact by larger financial services firms. These complications demonstrate the need
to fundamentally revisit the “reference transaction” approach in favor of something
more workable and effective.
1.

Separate Trading Desks.

Absent revision or clarification, the Proposals create uncertainty as to whether
transactions executed by separate trading desks and businesses that operate
independently would be treated as reference transactions when they were entirely
unrelated. Many firms have their institutional bond trading department separate from
their retail bond trading department, as well as operate separate proprietary trading
desks. These firms may observe formal separation principles, operate the desks as
different “aggregation units,” or, depending on the circumstances, simply have them
function as different businesses with different P&Ls and staff, often with one trading
desk a customer of the other. The Proposals do not address whether member firms
would be obliged to treat trades on a separate institutional desk in the same legal entity
as reference trades for retail customer transactions, or whether they must evaluate
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trading activity on the proprietary desk (where such are permitted to exist) as potential
reference transactions.
These situations present both substantive and operational complexity. On the
substance, an unrelated purchase of bonds by a proprietary trading desk occurring
coincidentally on the same day that the retail trading desk sells the same bond to a
retail customer from inventory or from another source would not reveal anything
meaningful about dealer compensation. Yet the Proposals may require firms to treat
the trade from the proprietary desk as a “reference transaction” for the customer trade,
incorrectly suggesting a linkage or that they were two legs of a riskless principal
transaction. The same problem exists with separate institutional and retail trading
desks. In terms of operational complexity, some member firms operate their
institutional bond department on a different trading or settlement platform than their
retail bond department. Incorporating reference data from a separate platform used by
the institutional bond department onto the retail confirmation would be extremely
difficult.
2.

Transactions by Affiliated Firms.

At some financial services firms, the retail bond desk and institutional bond
desk may be in separate affiliated member firms, complicating application of the
reference transaction methodology. Some firms may also have affiliates that are
dually-registered investment adviser / broker-dealers operating primarily as asset
managers. Transactions between affiliates should not be treated as one leg of a paired
trade. For example, a purchase by an asset management affiliate for an advisory client
should not be treated a “reference transaction” for an entirely unrelated sale of the
same bond held in inventory by the retail trading affiliate. Yet the Proposals may
compel that result. Nor should transactions executed on behalf of advisory clients by
dually registered broker-dealer / investment advisers on an agency basis be used as
reference transactions or require confirmation disclosure of reference transactions.
Similarly, many firms accumulate at-risk inventory positions in one affiliate
and transact with retail customers in a separate affiliate. For example, it is a rather
commonplace occurrence for an institutional trading affiliate to accumulate a large
inventory position in a particular bond over several days, and then show the bonds out
to its retail trading affiliate (and through it, to retail customers). As retail customers
choose to buy small lots in that bond from the retail trading affiliate, customer orders
are filled through riskless principal transactions with the institutional affiliate.
Treating the inter-affiliate, dealer-to-dealer transaction as a qualifying reference
transaction would produce meaningless disclosure. What was essentially a type of
inventory trade would be treated otherwise. If firms were instead required to look
through to the original acquisition by the affiliate, this would result in additional
operational costs and burdens to match trades that occurred in separate entities to
confirm whether the transaction was more in the nature of an inventory transaction.
Affiliate to affiliate transfers are tantamount to an internal booking move and should
not be viewed as a matching trade for a customer trade. Otherwise, customers of an
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entity employing one entity will be treated differently than those with the affiliate
structure for what are comparable trades.
D.

The Proposals Are Unnecessarily Vague as to Their Application to
New Issues.

The proposed confirmation disclosure should not apply to new issues of
corporate or municipal debt securities. With the exception of the request for comment
on whether the confirmation disclosure obligation should apply to new issue trades53
and the MSRB’s acknowledgement that its preliminary statistics excluded new
issues,54 the Proposals do not address their intended applicability to new issues. As a
general matter, a dealer’s underwriting compensation is disclosed in the offering
documents and historically has been addressed in rules separate from those governing
secondary market activity. There is no reason to start merging these obligations
through the proposed confirmation disclosure.
FINRA’s corporate financing rule (FINRA Rule 5110) sets forth detailed
guidance on the calculation and fairness of underwriting compensation that is subject
to prospectus disclosure, and MSRB Rule G-32 serves a similar purpose in governing
new issues of municipal securities. These rules are separate and apart from the rules
governing fair prices and commissions (FINRA Rule 2121 and MSRB G-30) that
address dealer compensation on secondary market transactions. The Proposals should
not apply for new issues where the underwriter’s compensation is described in a
prospectus, offering memorandum, official statement or similar document. In these
circumstances, the disclosure in the offering materials is relevant; separate (and
potentially conflicting) disclosure of reference pricing is not.
E.

The Proposals Do Not Take Into Account Legitimate Differences in
Pricing for Institutional-Sized Trades and the Implications of Using
Those as “Reference Transactions.”

The difference between the price of the reference transaction and the price of
the customer trade would be confusing when the reference transaction is with an
institution or another dealer (either directly or through an inter-dealer broker). The
Proposals do not take into account the legitimate pricing differences that occur
between institutional, dealer, and retail trades.55 As proposed, the confirmation
disclosure obligation would apply in instances where the reference transaction is with
an institution (or with another dealer, or with another retail customer) and the customer
trade is with a retail customer. But trades with institutions, dealers, or other retail

53
See FINRA Regulatory Notice at 11; MSRB Regulatory Notice at 18.
54
55

See MSRB Regulatory Notice at 10.

See Letter from Sharon K. Zackula, NASD, to Katherine A. England, SEC (Oct. 4,
2005) (“[C]ommenters agree with NASD’s recognition that a bond’s contemporaneous cost
may not reflect the [prevailing market price] in the case of certain large trades . . . .”).
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customers in a particular bond may be priced differently from each other, and
institutional and dealer trades are priced differently than retail trades. For institutional
trades, any mark-up may already be included in the price. Retail trades generally
require far more effort than institutional trades, a point repeatedly acknowledged by the
SEC, FINRA, and the MSRB in a variety of contexts.56
F.

Although Designed To Benefit Retail Customers, as Proposed the
Confirmation Disclosure Obligation Would Apply to Many
Transactions with Institutional and Other Sophisticated Customers.

Although the 100 bond / $100,000 par amount threshold will generally capture
retail trades and not institutional trades, institutional and other sophisticated investors
often transact at the $100,000 par amount level.57 For this reason among others,
SIFMA strongly urges the exclusion of transactions with institutional and other
sophisticated investors from any confirmation disclosure obligation with specific price
references using existing FINRA and MSRB definitions.58 While the Proposals aim to
provide additional information to retail investors, they specifically recognize that they
could capture some transactions for institutional accounts.59 Calculating the price
differential figure and making customer confirmation disclosure to these types of
institutional and other sophisticated investors is well beyond the policy objectives of
the Proposals. Recent SEC and GAO reports have emphasized that institutional
investors have an abundance of pricing information already accessible and rely on

56
See, e.g., District Bus. Comm. for District No. 5 v. MMAR Group, Inc., Complaint No.
C05940001, 1996 NASD Discip. LEXIS 66, at *39 (Oct. 22, 1996) (“[T]he size of a
transaction is an important factor to consider in determining the mark-up or the mark-down and
. . . the percentage mark-up or mark-down should decline as the size of the transaction
increases.”); In re Century Capital Corp., Exchange Act Rel. No. 31203, 1992 SEC LEXIS
2335, at *8 n.10 (Sept. 21, 1992) (noting that a mark-up above 5% may be reasonable if size of
total transaction is small and total compensation is reasonable), aff’d 22 F. 3d 1184 (D.C. Cir.
1994); In re Gateway Stock & Bond, Inc., Exchange Act Rel. No. 8003, 1966 SEC LEXIS 194,
at *8 (Dec. 8, 1966) (setting aside an NASD finding of unfair pricing in which a mark-up of
7.3% was charged “where only 10 shares” were sold to the customer); MSRB Rule G-30,
Supplementary Material .02(b) (“To the extent that institutional transactions are often larger
than retail transactions, this factor may enter into the fair and reasonable pricing of retail versus
institutional transactions.”).
57

The Proposals’ use of the term “100 bonds” should be clarified to simply refer to the
par or face amount. Referring to “bonds” in $1,000 increments is a type of trader jargon that
may present unforeseen (and unnecessary) interpretative difficulty for certain instruments.
Referring to a bond’s par or face value is more precise and would avoid any such difficulty.
58
See infra Part III.C.
59

For example, the MSRB Regulatory Notice states that “[t]he proposal categorizes a
transaction involving 100 bonds or fewer or bonds in a par amount of $100,000 or less as a
retail-size transaction. However, this approach may not necessarily capture every retail trade
and may, in some instances, capture some small trades executed on behalf of an institutional
customer.” MSRB Regulatory Notice at 9-10.
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TRACE and EMMA data on existing data feeds,60 and therefore do not have a need for
this sort of pushed disclosure.
Moreover, obliging a member firm with a customer base consisting entirely of
institutional and other sophisticated customers to comply with an expressly retaildirected disclosure imperative simply because a transaction involves bonds with a
$100,000 par value serves no apparent regulatory purpose. Yet any trading by an
institutional dealer of bonds in a par amount of $100,000 with an institution would
trigger the need to adopt the full panoply of operational and system changes implicated
by the Proposals. Such an obligation would be inconsistent with the claim made in the
Proposals that they would not have a significant impact on the institutional market for
municipal securities.61
As described in Part III.C, SIFMA has a specific proposal to exempt
institutional transactions using existing standards and definitions. But this particular
issue also highlights the need for a more targeted solution and suggests that FINRA
and the MSRB should consider how to make better use of the TRACE and EMMA
platforms, currently contemplated enhancements such as public user accounts, and
related technological innovations such as push notices to voluntary subscribers. These
alternatives would avoid unnecessary costs to member firms and the provision of
meaningless disclosure to certain investors while allowing retail customers who desire
additional pricing data to request near real-time alerts or notices, by CUSIP or
otherwise.
G.

As Proposed, the Confirmation Disclosure Obligation Would
Present Substantial Operational Challenges Related to the Design
and Implementation of Matching Instruction Logic.

The Proposals would present enormous operational challenges related to their
implementation – challenges that do not appear to have been fully considered. The
Proposals would require substantial technical systems and programming changes, as
well as coordination among third party providers at the outset and on an ongoing basis.
Unnecessarily complicated matching logic compounds these challenges. This structure
and the related interdependencies would require significant investments of time and
money and significantly outweigh any potential benefit to retail customers.
In addition, the Proposals do not consider the substantial operational challenges
concerning the confirmation statement delivery process, particularly in light of

60
See e.g., GAO Report to Congressional Committees, Municipal Securities, Overview
of Market Structure, Pricing, and Regulation, GAO Report No. 12-265 Municipal Securities
(Jan. 2012), at 20-27.
61

MSRB Regulatory Notice at 11 (“Notably, because the proposal would apply to
customer trades for 100 bonds or fewer or bonds in a par amount of $100,000 or less, the
disclosure requirement should not have a significant impact on the institutional market for
municipal securities.”).
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initiatives to shorten the settlement cycle. Exchange Act Rule 10b-10, MSRB Rule G15, and FINRA Rule 2230 require that a broker-dealer that effects a transaction in the
account of a customer must provide a confirmation to the customer “at or before the
completion of” such transaction. Exchange Act Rule 15c1-1(b) defines “the
completion of the transaction” to be, generally, when the customer makes payment to
the broker, or when the broker delivers the security to the account of the customer.
The Depository Trust & Clearing Corporation (“DTCC”) is currently leading an
industry effort to shorten the U.S. trade settlement cycle for equities, municipal and
corporate bonds, and unit investment trusts (“UITs”) from T+3 (trade date plus three
days) to T+2 (trade date plus two days).62 Once achieved, DTCC has recommended a
pause and further assessment of industry readiness and appetite for a future move to
T+1.63 The tension between the Proposals’ greater disclosure requirements, which can
only be added at the end of the trade day, on customer confirmation statements and a
shorter settlement cycle adds further complexity and operational risk to this process.
1.

The Proposals present substantial technical
programming challenges to their implementation.

and

Implementing the Proposals would present substantial technical and
programming challenges. Placing the proposed information on trade confirmations
would be a complicated task. Confirmations already draw on multiple sources of static
and dynamic data. For example, trade confirmations obtain information about the
security from the security master file, about the customer from the customer master
file, and about the trade from the trade file. In addition, the generation of
confirmations requires various computations, including accrued interest, yield and
price, and total money. The final confirmation includes all the above mentioned
information combined from the various sources into a single document.
The Proposals would require firms to add additional information about the
reference transaction, perform computations on the price difference between the
reference transaction and the customer trade, and print the reference transaction price
and the difference between it and the customer trade price on the confirmation, along
with the customer trade price – all of which would require costly and complex
modifications to firms’ systems. These proposed requirements would be especially
burdensome in situations in which the reference transaction(s) and the customer trade
are not easily associated with each other based on similarities in time or size.
2.

The Proposals would require member firms to coordinate
and rely on third parties for data necessary for compliance.

Information needed to generate compliant confirmations may reside with
different entities, further complicating compliance efforts. Certain information may be

62
Depository Trust & Clearing Corporation, DTCC Recommends Shortening the U.S.
Trade Settlement Cycle, April 2014 (advocating for a move to a two-day settlement period).
63
Id at 2.
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with the introducing broker, other information may be with the clearing broker, and
other information may be with vendors servicing either one. For example, clearing
brokers would need to rely on introducing brokers to specify the reference transaction
and corresponding information for those firms using their own order management
systems. Introducing firms would need to ensure that at least two new fixed fields
could be populated and transmitted to their clearing firms in an acceptable format.
Clearing brokers (or self-clearing firms) would then need to ensure that these fixed
fields are added to the trade record and stored in a fashion that allows use by
downstream systems. Systems that generate trade confirmations must be programmed
to acknowledge these two new fields (for both COD and non-COD accounts) and
populate them to a particular location on the confirmations. As confirmations have
become increasingly crowded over the years, space reserved for trailer information
would need to be reallocated.
Although the Proposals do not address this point, presumably the new required
disclosures would need to be capable of correction, which is also a complicating factor.
Clearing firms would need to allow correspondents to view and correct the new fields
– requiring storage of numerous versions in the clearing firm’s trade history database.
Changes made by introducing firms would need to be passed along to the master books
and records database. Correspondent firms would need to re-program their own
system to ingest and review the changed format of daily standard files received from
the clearing firm.
Nor do the Proposals address the obligations that a member firm would have in
the event of a cancellation or re-billing of a reference transaction. If a new transaction
confirmation would be required, systems at both the introducing firm and the clearing
firm would need to have fixed links between the two (or more) separate transactions
with re-issue protocols developed. (The potential for customer confusion upon receipt
of a re-issued confirmation that changes only the reference price seems particularly
acute.)64
3.

Because “reference transactions” are not limited to riskless
principal transactions, the Proposals would force member
firms to navigate an overly complicated – and at times
conflicting – matching methodology.

The Proposals would force member firms to navigate an overly complicated –
and at times conflicting – matching methodology because reference transactions are
not limited to riskless principal transactions. By design, this convoluted methodology
suggests that the price differential is not readily determinable and therefore is
inconsistent with one of the justifications for the specific recommendation in the SEC


64
See infra Part III.F for further discussion of cancellations and corrections.
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Municipal Report that the Proposals cite in support.65 Complex issues may arise under
the various methodologies for determining the reference price, as described in the
Proposals. Under certain circumstances, the Proposals specify a “last in first out”
methodology.66 Under other circumstances, the Proposals specify an average pricing
methodology.67
The application of these methodologies to situations in which there is
significant buying and selling activity at varying prices and varying size would become
quite complex. The Proposals fail to contemplate that it may not be possible to
program such methodologies with a high degree of certainty as to accuracy. It is also
not clear how these computations would be made, and what disclosure would be
included on the customer confirmation, if the customer trade was executed in partial
fills and provided to the customer at one confirmation at an average price.
In addition, the Proposals could be read as imposing an obligation to create an
automated matching engine for use with confirmation disclosure. SIFMA believes that
member firms that engage in a relatively small amount of bond trading should be able
to comply with any confirmation disclosure obligation manually, rather than through
the use of automated identification of reference transactions and computation of the
difference in price between it and the customer trade. If FINRA or the MSRB intend
the Proposals to require automated matching systems, such a requirement should be
explicitly proposed and separately subjected to robust cost-benefit analysis.
III.

IF A NEW CONFIRMATION DISCLOSURE OBLIGATION WITH
SPECIFIC PRICE REFERENCES IS TO BE EXPLORED,
ALTERNATIVE FORMULATIONS WOULD BETTER ACCOMPLISH
THE DESIRED REGULATORY OBJECTIVE – BUT SIFMA BELIEVES
THE COSTS ALSO OUTWEIGH THE PURPORTED BENEFITS IN
THESE ALTERNATIVE FORMULATIONS.
A.

Any New Confirmation Requirement Must be Uniform in Design
and Operation as Part of an Overall Approach to Consistency in
Rulemaking.

Although the Proposals promised a “coordinated approach to potential
rulemaking,” they use different formulations that invite unnecessary ambiguity and
differing interpretation. The companion Proposals appear designed to operate in an
identical fashion – with the MSRB even referencing FINRA’s thirteen examples – yet
they use different terms and organization. For example, the MSRB proposal uses the

65
SEC Municipal Report at 148 (tying recommended confirmation disclosure to the
“readily determinable” markup on riskless principal transactions); MSRB Regulatory Notice at
4 (citing the SEC Municipal Report as the basis for the Proposal); FINRA Regulatory Notice at
3 (same).
66

See, e.g., MSRB Regulatory Notice at 11; FINRA Regulatory Notice at 6.

67

See FINRA Regulatory Notice at 5.
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term “reference transaction” to refer to the same category of same day transactions that
the FINRA proposal describes similarly but using different words and without
definition.68 The FINRA proposal defines the term “Qualifying Size” to refer to the
same size criteria that the MSRB proposal details in slightly different wording.69 The
MSRB proposal applies to trades “effected” as a principal, while FINRA’s proposal
applies to trades “executed” as a principal.70 The FINRA proposal requires disclosure
of the “differential between . . . the price to the member and the price to the customer”
while the MSRB proposal requires disclosure of the “difference in price between the
reference transaction and the customer trade, expressed as a percentage of par” – which
seems the same, but creates totally unnecessary ambiguity.71
In the context of potential customer confirmation disclosure requirements, there
is no justification for differences in structure and terminology. While differences in
the markets for corporate and municipal debt securities often compel differing
approaches to regulation, no purpose would be served by differently worded rules that
are designed to operate identically. Unnecessary differences in formulation or
terminology can result (and regrettably have resulted) in divergent regulatory
approaches and interpretive guidance over time – which, in turn, increase the risk of
noncompliance and the need to develop overlapping policies. Unnecessarily divergent

68
The MSRB proposal states, “A reference transaction generally is one in which the
dealer, as principal, purchases or sells the same security that is the subject of the confirmation
on the same date as the customer trade.” MSRB Regulatory Notice at 8 (emphasis added). By
contrast, the FINRA proposal states, “Specifically, where a firm executes a sell (buy)
transaction of ‘qualifying size’ with a customer and executes a buy (sell) transaction as
principal with one or multiple parties in the same security within the same trading day, where
the size of the customer transaction(s) would otherwise be satisfied by the size of one or more
same-day principal transaction(s), confirmation disclosure to the customer would be required.”
FINRA Regulatory Notice at 3.
69

FINRA states, “The rule would define ‘qualifying size’ as a purchase or sale
transaction of 100 bonds or less or bonds with a face value of $100,000 or less, based on
reported quantity, which is designed to capture those trades that are retail in nature.” FINRA
Regulatory Notice at 3 (emphasis added). By contrast, the MSRB states, “The proposal
categorizes a transaction involving 100 bonds or fewer or bonds in a par amount of $100,000
or less as a retail-size transaction.” MSRB Regulatory Notice at 21.
70
71

Compare FINRA Regulatory Notice at 17, with MSRB Regulatory Notice at 21.

The FINRA proposal states, “(3) with respect to a sale to (purchase from) a customer
of Qualifying Size involving a corporate or agency debt security, where the member also
executes a buy (sell) transaction(s) as principal with one or multiple parties in the same
security within the same trading day where the size of the principal transaction(s) executed on
the same trading day would meet or exceed the size of the customer transaction: (A) the price
to the member; (B) the price to the customer; and (C) the differential between the two prices in
(A) and (B).” FINRA Regulatory Notice at 17 (emphasis added). The MSRB proposal states,
“the confirmation shall include: . . . (2) the difference in price between the reference
transaction (as defined in paragraph (a)(vi)(I) of this rule) and the customer trade, expressed as
a percentage of par.” MSRB Regulatory Notice at 21.
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approaches to trade reporting of transactions executed on or through an ATS is a recent
example.72 The failure to pursue cost effective solutions and to coordinate approaches
between regulators (including uniform rules where reasonable) prevents operational
efficiencies and inflates cost structures for dealers. Such regulatory failures only serve
to reduce a dealer’s ability to provide products and services in the most cost effective
manner. Unlike the need to vary approaches to secondary trading execution
obligations and fair pricing in the market for municipal and corporate debt securities,
operational instructions concerning customer confirmation disclosure should be
uniform and precise.73 Whenever possible, including here, the SEC and SROs should
seek to minimize unnecessary differences in regulatory obligations that serve the same
or similar objective. Indeed, FINRA’s rulebook consolidation effort was a multi-year
exercise in eliminating unnecessarily dissonant, conflicting, or duplicative regulatory
obligations. There is no apparent justification for the differences between the
Proposals and they should be made identical.
B.

Any Confirmation Disclosure Obligation with Specific Price
References Should Apply Only to Riskless Principal Transactions
with Retail Investors To Avoid Investor Confusion and To Ensure
Greater Consistency with Current Obligations for Equity
Transactions.

The Proposals as currently structured would capture both at risk and riskless
principal trades. SIFMA believes, however, that any confirmation disclosure
obligation with specific price references should be limited to those trades with retail
investors in which the dealer does not incur market risk, i.e., truly riskless principal
trades. To be clear, SIFMA strongly favors an approach that uses TRACE and EMMA
to increase price transparency. Disclosure of dealer compensation on even riskless
principal trades would still require enormously costly build-outs and changes to
operational back office systems, cross-platform challenges, and changes to existing
front-end systems and practices, all of which led the SEC to withdraw similar
proposals in the past. For these reasons, SIFMA believes that the benefits of any such
proposal would be far outweighed by the extraordinary costs of implementation.
Disclosure of mark-ups or mark-downs on riskless principal trades, however, would
appear to potentially have several advantages over the Proposals. First, the disclosure
of dealer compensation on riskless principal trades with retail investors is at least
consistent with SEC recommendations in this area as well as the purpose of the
Proposals – to provide retail customers with information about dealer compensation.
Second, it would avoid retail customer confusion by providing information related to
the trade being confirmed, not information about other, unrelated trades as the

72
See, e.g., FINRA Regulatory Notice 14-53, which unnecessarily diverged from an
entirely reasonable MSRB approach to the same issue involving alternative trading systems.
73

See, e.g., MSRB Notice 2014-02 (Feb. 19, 2014) (detailing an effort to “propose a
best-execution rule that is generally harmonized with FINRA Rule 5310 but tailored to the
characteristics of the municipal securities market”).
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Proposals would otherwise require. Third, riskless principal disclosure would avoid
the confusion inherent in the identification of other types of reference transactions.
1.

Riskless principal transactions should be classified using an
established definition, which requires offsetting orders.

A riskless principal transaction should be regarded as the functional equivalent
of an agency trade, in which no principal risk (other than settlement risk) attaches to
the dealer effecting the transaction. It is particularly important that risk transactions
not be regarded as “riskless” solely because of their timing, or definitional ambiguities
about what constitutes an order in the debt securities markets. Dealers often acquire
debt securities in the expectation that they will meet known or anticipated customer
interest, and customer transactions involving those securities may be executed shortly
after a dealer acquires a position, in the same face amount, in a manner that resembles
a “matched” or “crossed” transaction. However, such expectations of customer interest
are not “orders,” and until the security is sold, the dealer is entirely at risk.
Underscoring this longstanding distinction, a leading treatise authored by former SEC
Chief Economist Larry Harris defines “orders” as “trade instructions” that “specify
what traders want to trade, whether to buy or sell, how much, when and how to trade,
and, most important, on what terms.”74 In short, orders are actionable instructions to
transact and any need to “firm up” or obtain customer assent to particular terms is
inconsistent with an order as such.
The SEC has previously emphasized the importance of an order in hand as a
predicate to a riskless principal transaction:
In the respects relevant here, a trade on a riskless
principal basis should be treated similarly to an agency
transaction, in which a firm may retain no more than a
commission computed on the basis of its cost. As we
have noted, a riskless principal transaction is the
economic equivalent of an agency trade. Like an agent,
a firm engaging in such trades has no market making
function, buys only to fill orders already in hand, and
immediately “books” the shares it buys to its customers.
Essentially the firm serves as an intermediary for others
who have assumed the market risk.75
The existing provision of the SEC’s confirmation rule applicable to certain riskless
principal trades in equity securities by non-market maker dealers also emphasizes the
need for offsetting orders. Exchange Act Rule 10b-10(a)(2)(ii)(A) applies to
circumstances in which a “broker or dealer [that] is not a market maker in an equity

LARRY HARRIS, TRADING AND EXCHANGES: MARKET MICROSTRUCTURE FOR
PRACTITIONERS 68 (2003).
74

75



In re Kevin B. Waide, Exchange Act Rel. No. 30561 (Apr. 7, 1992).
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security and, if, after having received an order to buy from a customer, the broker or
dealer purchased the equity security from another person to offset a contemporaneous
sale to such customer, the broker or dealer sold the security to another person to offset
a contemporaneous purchase from such customer.”76 FINRA trade reporting rules also
recognize the importance of offsetting orders as a predicate to a “riskless principal
transaction.”77
2.

Disclosure of dealer compensation on riskless principal
trades, not on at-risk trades, is more consistent with the
SEC’s recommendation and the Proposals’ stated regulatory
purpose.

Disclosure of the difference between the customer trade price and the reference
transaction price on riskless principal trades is closest to the type of markup disclosure
that the SEC has previously proposed and to the recommendation in the SEC
Municipal Report.78 As SIFMA understands the Proposals, the policy objective behind
the confirmation disclosure requirement is to help bond investors understand the
amount of dealer compensation in circumstances in which the amount of mark-up is
“readily determinable.”79 In this regard, the SEC has stated that “[b]ecause riskless
principal transactions are very similar, as a practical matter, to agency transactions, and
the amount of the mark-up or mark-down is readily determinable, confirmation
disclosure of a municipal bond dealer’s compensation in these circumstances should
allow customers to more effectively assess the fairness of the prices provided by
dealers.”80
The recommendation included in the SEC Municipal Report was limited to
disclosure of the mark-up or mark-down on riskless principal transactions in order to
provide customers information about dealer compensation. As the SEC Municipal
Report pointed out, in the context of such trades, the mark-up or mark-down is “readily
determinable” – an acknowledgement that alternatives would be more complicated and

76
See also Exchange Act Rule 3a5-1(b) (“[T]he term riskless principal transaction means
a transaction in which, after having received an order to buy from a customer, the bank
purchased the security from another person to offset a contemporaneous sale to such customer
or, after having received an order to sell from a customer, the bank sold the security to another
person to offset a contemporaneous purchase from such customer.”).
77

As recently as 2010, the MSRB also proposed to define a “riskless principal
transaction” as “a transaction in which, after receiving an order from a customer, the dealer
purchased the security from another person to offset a contemporaneous sale to such customer
or, having received an order to sell from a customer, the dealer sold the security to another
person to offset a contemporaneous purchase from such customer.” MSRB Regulatory Notice
2010-10 (Apr. 21, 2010).
78

SEC Municipal Report at 148.

79

FINRA Reg. Notice 14-52 at 3 n.5 (citing SEC Municipal Report).

80

SEC Municipal Report at 148.
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potentially confusing to investors. The Report also explained that limiting such
disclosure to riskless principal transactions would be “comparable” to existing Rule
10b-10 disclosure for certain equity transactions.81 In fact, given the current state of
corporate and municipal bond transaction reporting on TRACE and EMMA, any new
confirmation disclosure requirement with specific price references ought to focus on
the set of readily auditable riskless principal trades:
In the past, limitations on the data reported for municipal
securities transactions may have made it difficult to
identify riskless principal transactions, for purposes of
compliance with – and enforcement of – a rule requiring
disclosure of markups or markdowns on such
transactions. These limitations are no longer present in
today’s market, as pricing data on municipal securities
transactions is reported soon after execution. Thus, we
already have the data necessary to identify riskless
principal transactions.82
3.

Riskless principal transactions can be more reasonably
identified but a disclosure requirement will still require
significant technology and compliance expense to implement.

The disclosure of mark-ups or mark-downs on riskless principal trades most
closely identifies dealer compensation, the information that the SEC believes is
germane to customers. A riskless principal disclosure requirement is likely to
necessitate the development of order tracking systems together with compliance
surveillance and monitoring programs to ensure riskless principal transactions are
properly identified in such systems or otherwise flagged in existing systems. Attempts
to match customer trades to reference transactions as described in the Proposals would
necessarily require an ex post analysis that would result in the disclosure of, at best, an
approximation of dealer compensation that would risk investor confusion.83 Simple
disclosure of the difference in price between transactions executed in the same security
at a prior point on the same day risks inaccurately treating any difference in price
among transactions on the same day as a “mark-up” – something entirely at odds with
FINRA mark-up rules and guidance and MSRB fair pricing rules. For example, the
MSRB’s Report on Secondary Market Trading in the Municipal Securities Market
noted that “paired-trade differentials and total customer-to-customer differentials . . .
generally do not equate to the formal concepts of ‘mark-up’ and ‘mark-down,’ . . . and
generally would not be suitable for making direct comparisons to individual

81
SEC Municipal Report at 148-49.
82

Commissioner Michael S. Piwowar, Remarks at the 2014 Municipal Finance
Conference presented by The Bond Buyer and Brandeis Int’l Business School, Boston,
Massachusetts (Aug. 1, 2014).

83
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transactions in the current market.”84 There are still differences between agency
disclosure and riskless principal disclosure that could cause customer confusion, the
resulting costs of which still would need to be carefully considered. For example, in a
riskless principal trade between two customers, each customer would receive the
disclosure of the entire difference between the buy and sell price. This disclosure
differs significantly from the typical agency transaction disclosure, where each
customer confirmation would generally disclose the amount of commission paid just
by that customer.
4.

The identification of riskless principal transactions would
avoid confusion inherent in identifying other types of
reference transactions.

Identification of riskless principal transactions is less confusing and less
uncertain than the identification of reference transactions that may occur at any time
during the day and that may not be related in any meaningful commercial way to the
customer trade. Traders would know whether trades are riskless or not, and could
classify them as such, or firms could otherwise identify them at the time of trade.
Classifications could be surveilled through order memoranda or related
contemporaneous transaction documentation to determine whether riskless principal
trades have been properly identified for disclosure of the reference transaction price on
the trade confirmation. Firms’ supervisory and compliance programs could be
designed to test and verify the status of close-in-time executions.
Absent a limitation to riskless principal transactions, there is a risk that credit
events will occur between the two (or several) legs of the matched transactions subject
to the confirmation disclosure obligation as currently proposed. Customers may
conclude that the difference in price is entirely a mark-up (which is indeed the
implication of the disclosure), when in fact some portion of it would reflect a change in
the bond’s value or prevailing market price. FINRA and the MSRB have long
acknowledged that credit events and news can have a significant and immediate impact
on bond values, and permit dealers to consider these developments when assessing
prevailing market prices.
Although SIFMA believes that a retail riskless principal disclosure requirement
would impose enormous costs and burdens that would still outweigh the benefits –
especially in light of the suggested alternative to promote greater usage of existing
transparency platforms – any further regulatory pursuit of a price specific disclosure
requirement should entail a reproposal with a focus on disclosure of dealer
compensation solely in the context of riskless principal trades.


MSRB, Report on Secondary Market Trading in the Municipal Securities Market (July
2014).
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Any Confirmation Disclosure Obligation With Specific Price
References Should Be More Carefully Tailored To Apply Only to
Retail Customers.

Institutional and other sophisticated customers often transact in bonds with a
par value of $100,000. Accordingly, the “qualifying size” (FINRA) or threshold for
providing pricing reference information (MSRB) should be changed to 99 bonds or
fewer or $99,999 or less to avoid the substantial number of non-retail transactions at
the $100,000 level.85 FINRA has previously used “less than $100,000” as a standard
for identifying retail bond transactions, instead of the proposed “$100,000 or less”
metric.86 In particular, 72.8 percent of transactions in municipal securities involve
$50,000 or less in face amount. An additional 12.5 percent of transactions in
municipal securities involve $50,001 - $100,000 in face amount.87 Accordingly,
setting the threshold at $99,999 or less would trigger the disclosure requirement in
approximately 80 percent of all transactions with a reference transaction.
In addition to establishing more appropriate quantity thresholds, any
confirmation disclosure obligation with specific price references should also use
defined terms to exclude institutional and other sophisticated investors. Institutions
and other sophisticated customers also regularly transact in quantities below $100,000
par amount when exiting orphan positions or accumulating a larger, desired position
incrementally. Moreover, institutions and other sophisticated investors have multiple
dealer relationships that provide additional insight into bond prices and the fixed
income market more generally. For these reasons among others, an additional
improvement on the approach taken by the Proposals to limit application of the
disclosure requirement to retail transactions would be to also exclude transactions from
the requirement that are with a defined set of institutional customers and customers
recognized by statute as having a high level of financial sophistication and/or
investable assets.88 The Proposals are appropriately focused on the need (if any) for
additional confirmation disclosure for retail bond investors. For a variety of reasons,
institutional and other sophisticated investors do not need the type of disclosure called
for by the Proposals – a point acknowledged in the SEC Municipal Report:

85
As set forth above at note 57, SIFMA urges FINRA and the MSRB to avoid the use of
trader jargon that equates one bond with $1,000 in par or face amount.
86

See Exchange Act Release No. 73623, 79 Fed. Reg. 69,905, 69,907 (Nov. 24, 2014)
(“FINRA TRACE data shows that from 2007 through 2013, retail-sized transactions (defined
to mean trades with a face value of less than $100,000) in corporate bonds increased
approximately 97 percent to about 16,000 daily trades.”) (emphasis added).
87

MSRB, Report on Secondary Market Trading in the Municipal Securities Market
(July 2014), at 22 (Figure III.C).

88

“The proposal categorizes a transaction involving 100 bonds or fewer or bonds in a par
amount of $100,000 or less as a retail-size transaction. However, this approach may not
necessarily capture every retail trade and may, in some instances, capture some small trades
executed on behalf of an institutional customer.” MSRB Regulatory Notice at 9-10.
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Although institutional investors vary widely in size and
sophistication, the larger ones tend to have access to a
variety of sources of municipal securities pricing
information. This pricing information can include
indicative quotes provided by their municipal bond
dealer networks and post-trade transaction information
provided by vendors and others. Institutional investors
also may directly employ analysts, traders, and other
professionals who are experienced in using the available
informational tools and making independent pricing
judgments.89
Existing FINRA and MSRB rules and interpretations, specifically MSRB Rule G8(a)(xi) and FINRA Rule 4512(c) (defining “institutional account”), as well as
Investment Company Act Section 2(a)(51) (defining “qualified purchaser”), provide
readily available classifications that dealers have already integrated into their business
operations. These are the rules that are used to distinguish between retail and nonretail customers in many contexts, and regulators should maintain a consistent
approach to making such distinctions. Whether by reference to an “institutional
account” or “qualified purchaser,” each of these terms reflects a regulatory or
congressional determination that investors so classified are sufficiently sophisticated
and/or resourced that they are unlikely to rely heavily on dealers to make their
investment decisions. Moreover, it is operationally complex and prone to error to have
different ways of seeking to distinguish between retail and non-retail customers.
Accordingly, these pre-existing classifications should be used to avoid an unnecessary
disclosure obligation to institutional and other sophisticated investors.
FINRA and MSRB should further clarify, whichever criteria are ultimately
used to classify institutional and other sophisticated customers, that they should be
applied at the parent account level, not at the sub account level. For example,
transactions with investment advisers in amounts exceeding any qualifying size
(whether $100,000 par value as proposed, or the more appropriate $99,999 level) or
allocated to retail customers of the investment adviser, should not be subject to the
proposed confirmation disclosure obligations. It would be enormously complex and
potentially impossible for dealers to allocate various portions of an institutional block
trade into retail customers’ respective components. (For example, a purchase of
$500,000 face amount of a bond by an investment manager on behalf of advisory
clients will be booked as allocated and confirmed at the sub account/end customer
level, potentially as ten, $50,000 transactions.) The investment adviser or other
institution making the transaction decision has access to pricing information, and so

SEC Municipal Report at 121-122. See also, GAO Report No. 12-265, Municipal
Securities: Overview of Market Structure, Pricing and Regulation (Jan. 2012) at 20-27
(“individual investors generally have less information and expertise to assess prices than
institutional investors.”)
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disclosures aimed at retail investors should not be required.
D.

Any Confirmation Disclosure Obligation Should Allow SeparatelyOperated Trading Desks To “Match” Only their Own Trades.

When proprietary, retail, and institutional trading desks operate independently,
their transactions should not be disclosed in a manner that suggests integration. To the
extent a member may set up bona fide aggregation units of bond trading desks,
modeled on the aggregation units in Section 200(f) of Regulation SHO, 17 C.F.R. §
242.200(f), it should not need to identify trades in one aggregation unit as reference
transactions for customer trades in another aggregation unit. The object of the
Proposals would not be advanced by disclosing the price differential between
unconnected transactions. For example, if a retail trading desk sells a customer 80
bonds at 99 from inventory and on the same day the same firm’s proprietary trading
desk is able to acquire 1,000 bonds at 97.5 in a separate transaction, disclosure of the
1.5 point price differential would convey no meaningful information about dealer
compensation (the object of the proposal) and would in fact mislead the customer. By
allowing dealers to disclose “matched” trades by aggregation unit and dealer MPID,
the confirmation disclosure would be consistent with existing TRACE and EMMA
transaction reporting obligations.
In addition, any confirmation disclosure requirement should be neutral as to
business model. For example, some full service broker-dealers have institutional and
retail trading desks within the same member. Others have their retail and institutional
desk in different members. By applying the requirement at the aggregation unit level,
the Proposals would operate the same and require the same, comparable disclosure,
regardless of the structure of the business, even in situations where one aggregation
unit sourced liquidity through another aggregation unit.
E.

Dealers Should Be Permitted To Disclose a Standard Sales Credit
or Mark-up in Lieu of the Confirmation Disclosure of the Proposal.

While SIFMA opposes the mandatory adoption of commission or mark-up
schedules generally, in circumstances in which a dealer has an existing sales credit or
mark-up schedule that details the compensation that the firm and its salesperson
receive for retail bond transactions, disclosure of that schedule to customers via a link
on the confirmation or of the actual markup on the confirmation, should satisfy the
policy objective behind the requirement. Accordingly, firms should be given the
option to choose to disclose mark-ups in this manner in lieu of making the
confirmation disclosure (or observing any matching methodology) contemplated by the
Proposals. SIFMA reiterates that this approach should be considered as an alternative
option available to dealers that transact in this fashion and not as a mandate to create or
adopt retail mark-up or commission schedules (which SIFMA has and continues to
oppose).
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Any New Confirmation Requirement Should Not Require
Confirmations To Be Canceled and Corrected Due Solely to a
Change to the Reference Transaction Price.

In the event any disclosure requirement uses a reference transaction concept,
the re-billing or cancellation of a reference transaction should not occasion the issuance
of a replacement confirmation for the matched trade unless its terms have also
changed. At times, the trade that included the reference price may be cancelled or
corrected in a manner that either changes the reference price or that obviates the trade
as a reference price trade (for example, if the trade is cancelled outright or was
accidentally booked as a buy but needed to be rebooked as a sell). In these instances,
SIFMA requests confirmation that Firms would not be required to re-confirm the
customer trade.
IV.

IN LIGHT OF THE CONSIDERABLE BURDENS ACKNOWLEDGED
TO BE ASSOCIATED WITH PROPOSALS, FINRA AND THE MSRB
HAVE NOT CONDUCTED AN ADEQUATE COST / BENEFIT
ANALYSIS.

As currently formulated, the Proposals may violate the Exchange Act, as well
as other federal laws governing SRO rulemaking. These laws require, among other
things, that FINRA, the MSRB, and the SEC consider the burdens on competition
presented by the Proposals and whether their adoption would impede the operation of
the capital markets, including the secondary market for debt securities. Other federal
statutes require the consideration and quantification of the effect that the Proposals
would have on small business entities, including broker-dealers and issuers of debt
securities, and restrict the adoption of new recordkeeping obligations absent
compliance with certain procedural requirements. At the urging of the SEC, both
FINRA and the MSRB have adopted policies that govern this type of economic impact
assessment, designed to facilitate the agency review required by federal law. Indeed,
FINRA and the MSRB should not even propose a rule without some meaningful,
substantive evidentiary basis – however preliminary – to conclude that the benefits
would outweigh the estimated costs and burdens, and not simply evaluate assumed or
speculated benefits against invited comments on costs. Yet nothing in the Proposals
suggests that FINRA or the MSRB has even begun to compile a record that would
either permit an informed analysis of these assessments by public commenters or allow
an appropriate review by the SEC offices charged with conducting the agency’s review
pursuant to Exchange Act Section 19(b)(2). (Part IV.A.)
Nor has there been any apparent consideration of the less burdensome
alternatives that are available using existing infrastructure to accomplish the stated
regulatory objective. For years the published policy of FINRA and the MSRB has
been to use the TRACE and EMMA platforms to increase bond pricing transparency.
The costs of these platforms must be considered in the context of a change of approach
to accomplishing the same or similar objectives. (Part IV.B.) These costs, coupled
with the enormity of the costs and burdens that would be associated with the Proposals
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as currently formulated, simply cannot be justified by the putative benefits claimed to
accompany the proposed disclosure. (Part IV.C.)
A.

By Policy, FINRA and the MSRB Must Each Conduct a Robust
Cost-Benefit Analysis that Demonstrates that the Proposals Are
Needed, that the Costs Associated with them Are Necessary, and
that No Other Less Burdensome Alternatives Would Meet the
Objective.

Exchange Act Sections 15A(b)(9) and 15B(b)(2)(C) require that FINRA and
MSRB rules “not impose any burden on competition not necessary or appropriate in
furtherance of the purposes of [the Act].” Exchange Act Section 3(f) also requires the
SEC, when reviewing a proposed rulemaking, to “consider, in addition to the
protection of investors, whether the action will promote efficiency, competition, and
capital formation.” To aid in this consideration, SROs must provide a detailed
statement regarding the burden on competition that may be imposed by a proposed
rule. In the context of a proposed rulemaking, the obligation to justify the new
obligation is on the SROs, and they cannot satisfy the requirement to analyze potential
costs by simply punting questions to the affected entities.
Each of FINRA and the MSRB has adopted and published formal policies
governing economic impact analysis.90 These policies are quite clear in terms of the
obligation to gather, analyze, and publish quantified costs and to catalog the evidence
relied upon to arrive at those figures. For example, the MSRB policy provides, in
pertinent part:
The SEC Guidance stresses the need to attempt to
quantify anticipated costs and benefits even when the
available data is imperfect. In order to quantify costs and
benefits, data is necessary. At an early stage in the
rulemaking process, the rulemaking staff should identify
data sources that would potentially assist in
quantification and should attempt to obtain the necessary
data. In its public comment process, the MSRB should
describe the measurement approach used, include
references and descriptions of data used and specify the
timeframe analyzed.91

90
FINRA, Framework Regarding FINRA’s Approach to Economic Impact Assessment
for Proposed Rulemaking (Sept. 2013); MSRB, Policy on the Use of Economic Analysis in
MSRB Rulemaking (Sept. 2013).
91

MSRB, Policy on the Use of Economic Analysis in MSRB Rulemaking (Sept. 2013),
at 2. See also Mark Schoeff, Jr., Ketchum: What this industry is missing when it comes to
CARDS, Investment News, Dec. 5, 2014 (“‘We think the benefits are absolutely obvious, but
we recognize it’s always our obligation to look closely at costs,’ said Richard Ketchum,
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The requirements of the FINRA and MSRB policies are referenced in the Proposals, in
corresponding sections that address costs and benefits. Yet nowhere in either
regulatory notice is there any description of efforts that were taken or are contemplated
to quantify costs, to evaluate the specific costs of “firms developing a new system to
capture and deliver required disclosures” (FINRA), or to identify “relevant empirical
evidence available” (MSRB).
While the Proposals contain a number of recitals about the need to weigh costs
and benefits, there are no statistics – not a single one – that purport to quantify any
costs of the proposed requirement, even while acknowledging that “the proposal would
impose burdens and costs on firms.” As a result, the Proposals balance unmeasured,
aspirational benefits against unquantified costs, and preliminarily conclude that the
benefits are justified:
FINRA believes that, in trades in the same security
where the firm and the customer trades occur on the
same trading day, requiring firms to disclose the price to
the firm, the price to the customer, and the corresponding
differential will provide customers with comprehensive
and beneficial information, while balancing the costs and
burdens to firms of providing disclosure.92
Such a statement presupposes an analysis of data that has been vaguely requested, not
yet received, and not the result of any formulated or published methodology. It is so
far from the requirements imposed by statute and policy that it suggests an effort to
justify a regulatory decision already made – the very opposite of the approach required
by FINRA and MSRB policies. When contrasted with the cost-benefit analysis
undertaken by the SEC in connection with the most recent amendments to the
confirmation rule,93 the efforts undertaken to date to analyze the Proposals are wholly
inadequate and would not withstand administrative or judicial scrutiny.
In addition to the inadequacy of FINRA and the MSRB’s cost-benefit analyses
to date, neither of the Proposals details any action to comply with the Paperwork
Reduction Act of 199594 or the Regulatory Flexibility Act.95 Specifically, any
approval by the SEC of the Proposals as currently formulated would create a new
“collection of information” requirement by imposing a “recordkeeping requirement”
on ten or more persons to identify and track reference transactions and corresponding

Financial Industry Regulatory Authority Inc. chairman and chief executive.”).
92

FINRA Regulatory Notice 15-52 at 10.

93

Mutual Fund Distribution Fees; Confirmations, 75 Fed. Reg. 47,064, 47,126 (Aug. 4,

2010).
94

44 U.S.C. §§ 3501-3510

95

5 U.S.C. § 605(b).
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price differentials.96 The Proposals do not contain any representation that the proposed
collection of information has been or will be submitted to the Office of Management
and Budget for review of this new recordkeeping requirement. Nor has FINRA or the
MSRB explained whether – or on what basis – they would be able to certify to the SEC
that the Proposals would not have a significant economic impact on small business
entities, such as regional broker-dealers with limited bond trading operations.97
Not only are the Proposals lacking in a numbers-driven assessment of the costs
and burdens that would be borne by member firms, they do not address or even attempt
to measure the potential impact on bond market liquidity. Such an endeavor is entirely
within the capability of FINRA and the MSRB, as the recent commission and
publication of secondary market analyses by experts retained by the MSRB
demonstrates. Such an examination would be consistent with the prudence undertaken
by FINRA and the MSRB in the context of trade dissemination and reflect that the
risks of even small reduction in retail bond market liquidity could easily injure
investors far more seriously than any benefit to be gained by the Proposals.
B.

In Light of the Two Decades and Millions of Dollars Spent Pursuing
Fixed Income Price Transparency Initiatives through the TRACE
and EMMA Platforms, FINRA and the MSRB Must Justify with
Particularity a Decision To Ignore Less Costly Alternatives Using
This Existing Infrastructure.

Neither FINRA nor the MSRB has explained why, at a time when the bond
markets have never had greater transparency, the Proposals – more sweeping and
broader than a proposal rejected on four prior occasions based on cost / benefit
analyses – is now necessary. Although the Proposals question the willingness of retail
investors to “actively seek out information and make inferences as to which
transactions are most relevant,”98 they provide no statistics about usage of TRACE and
EMMA or the portion of retail investors who access their accounts electronically or
otherwise access the internet for investments or banking. Indeed, until the issuance of
the Proposals in November, public pronouncements were replete with figures
demonstrating the effectiveness of these platforms.99

44 U.S.C. § 3502(3)(A)(i).

96
97

5 U.S.C. §§ 605(b) (certification requirement), 603(a) (initial regulatory flexibility
analysis requirement).

98
99

MSRB Regulatory Notice at 13.

Compare SEC Municipal Report at 35 n.194 (“The Staff understands that the MSRB’s
EMMA website has received over 20 million page views per year, and the MSRB is
forecasting over 25 million page views in 2012.”), and MSRB, 2008 Fact Book at 1 (noting
that EMMA had “put timely market information directly at the fingertips of retail investors”
and “vastly improved on the information that retail investors could readily obtain”), with
MSRB Regulatory Notice at 13 (“[U]sing EMMA to conduct the relevant pricing analysis
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The benefits of the Proposals are acknowledged to be incremental given the
amount of pricing information already available to retail investors.100 In fact, the
TRACE and EMMA information is more useful to retail bond investors than the
disclosure specified in the Proposals, because the TRACE and EMMA data is available
pre-trade, whereas some retail investors will not receive the proposed disclosure until
approximately three days after the trade; the TRACE and EMMA data includes
comparative data from multiple market participants, whereas the proposed disclosure
includes comparative data from only one market participant; and the TRACE and
EMMA data includes a rich data set of trade prices across time, whereas the proposed
disclosure is largely a single data point. The MSRB has characterized the Proposal as
one that simply would “provide investors with information generally already publicly
available” on EMMA.101 Accordingly, the resources that will be spent to comply with
the Proposals, both initially and over time, would be better used to enhance retail use
of TRACE and EMMA.
FINRA and the MSRB must include among the costs of the Proposal the funds
that have already been spent on infrastructure and maintenance of their price
dissemination platforms that will not be used to accomplish the stated objective. Since
1994, both FINRA and the MSRB have pursued long–range plans to design, build,
maintain, and enhance centralized platforms for the dissemination of pricing
information to retail investors. Any number of rule proposals and fee assessments
since 1994 have been justified on the basis that these platforms would be enhanced
over time to make an ever-increasing amount of price data available to investors
electronically and free of cost in lieu of alternatives such as mailings or confirmation
disclosure.102 FINRA and the MSRB also need to compare the incremental benefit of
the Proposals given the existence of pricing data available through TRACE and
EMMA, to the total cost of the Proposals, as well as to the alternatives that may be
available to enhance retail investors’ use of TRACE and EMMA.

requires that customers actively seek out information and make inferences as to which
transactions are most relevant. Conducting this type of pricing analysis places a burden on
customers.”).
100

MSRB Regulatory Notice at 13 (“Currently, retail customers may use EMMA to gain
insight into the market for the securities they trade by viewing recent trade prices in the same
or similar securities in similar quantities.”).
101
102

MSRB, 2014 Annual Report at 6.

For example, the MSRB justified the substantial costs associated with EMMA by its
contemplated use as the primary price dissemination vehicle for retail investors. See MSRB
SR-2009-02 (Mar. 29, 2009), at 59 (stating that the MSRB “believes that the benefits realized
by the investing public from the broader and easier availability of disclosure and price
transparency information in connection with municipal securities that would be provided
through the EMMA primary market disclosure service and EMMA trade price transparency
service would justify any potentially negative impact on existing enterprises from the operation
of EMMA.”).
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FINRA and the MSRB must also explain why they did not entertain
alternatives that would make greater – and perhaps more innovative – use of TRACE
and EMMA. For example, the MSRB has published plans for “free public user
accounts” that would allow investors to “manage EMMA alert settings.”103
Presumably these accounts and alert settings would operate in a similar fashion to push
notices that are commonplace and accessible on a variety of electronic devices.
Neither FINRA nor the MSRB has explained why investors could not receive alerts of
the sort currently proposed using this type of user account based on existing trade
reports. Millions of bank depositors and credit card customers sign up to receive
customized alerts on a daily basis. And neither FINRA nor the MSRB has explained
why TRACE and EMMA could not be designed to send to interested investors emails
with trading data by CUSIP, or be designed to allow firms to deliver to customers
simple, one-click hyperlinks to access CUSIP-specific trading information.
C.

The Costs and Burdens Associated with Implementation and
Compliance Would Far Outweigh the Potential Benefits.

Although neither FINRA nor the MSRB appear to have performed any analysis
of the actual costs of system enhancement necessary for the proposed disclosure
requirement, the most recent SEC-required amendments to Rule 10b-10 disclosures for
certain mutual fund distribution fees included a detailed cost-benefit analysis. In order
to implement that requirement – which was far less complicated than the Proposals and
did not involve the design of matching algorithms – the SEC estimated that clearing
firms alone would incur one-time burdens in excess of $180 million and that total onetime burdens would exceed $258 million.104
Substantial system enhancements would be required of introducing firms,
clearing firms, and vendor licensors of front-end systems to implement the Proposals.
The costs would be disproportionately high for small and regional broker-dealers with
limited bond trading operations or with overwhelmingly institutional customer bases.
These entities compete with larger multi-service firms that may be better able to absorb
the costs of infrastructure development and maintenance. Based on discussions with
SIFMA member firms, preliminary assessments classify the work required by the
proposals as requiring a large information technology project involving high
complexity. Preliminary assessments suggest costs limited to firm-specific technology
for introducing firms would range from $500,000 for a smaller firm to as much as $2.5
million for large diverse organizations. Preliminary assessments suggest that clearing
firms may need to expend in excess of 5,000 man hours. Clearing firms would need to
alter point of entry systems to accept two new fixed fields; enrich the fields and add
them to the trade record in accordance with all other trade facts to be published
downstream; enable confirmation systems to acknowledge the new fields, using either

103
MSRB, Long-Range Plan for Market Transparency Products (Jan. 27, 2012) at 8.
104

2010).
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pre-formatted locations or trailer fields; modify corrections processes to permit
correspondent firms to view and correct the new fields; and update daily activity
reports to include the new values and fields. Although SIFMA does not currently have
assessments from front-end vendor licensors, their costs are very likely to be
substantial as well in light of experience with prior modifications to address regulatory
reporting requirements.
The claimed benefits are acknowledged to be incremental105 and less
desirable106 to increased use of TRACE and EMMA by retail bond investors. Neither
FINRA nor the MSRB have evaluated alternatives that may achieve greater use of
TRACE and EMMA by those “who may not know of EMMA or may not have the time
or wherewithal to conduct their own transaction research” but who are nevertheless
presumed to benefit from the proposed disclosure.107 As discussed above, the cost of
even a modified proposal limited strictly to riskless principal transactions significantly
outweighs the purported benefits – something found repeatedly by the SEC in prior
rulemakings.


105
See, e.g., MSRB, 2014 Annual Report at 6 (acknowledging that the Proposal “would
provide investors with information generally already publicly available” on EMMA).
106
Confirmation of Transactions, Exchange Act Rel. No. 34962, 59 Fed. Reg. 59,612,
59,616 (“Price transparency [through TRACE and EMMA], if fully developed, will provide
better market information to investors on a timely basis . . . .”).
107

MSRB Regulatory Notice at 7; see also FINRA Regulatory Notice at 2 (“Although
knowledgeable industrious customers could observe these trading patterns retrospectively
using TRACE data, our understanding is that retail customers do not typically consult TRACE
data.”).
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CONCLUSION
SIFMA thanks FINRA and the MSRB for the opportunity to comment on the
Matched Trade Proposals. SIFMA fully supports the objective to enhance bond market
price transparency by putting more information into the hands of retail investors. To
this end, SIFMA urges FINRA and the MSRB to withdraw the Proposals in favor of an
approach that directs retail investors to the extensive pricing information available free
of charge on TRACE and EMMA. As formulated, the Proposals risk confusing retail
investors, present unworkable challenges in application, and threaten burdensome
operational challenges while imposing unjustified costs and burdens than alternatives
that would embrace TRACE and EMMA. SIFMA believes that – if FINRA and the
MSRB were to require a new confirmation disclosure obligation with specific price
references – alternative formulations would better accomplish the desired regulatory
objective. Nonetheless, the enormous costs and burdens associated with even these
alternative formulations significantly outweigh the purported benefits. Finally, SIFMA
notes that nothing in the Proposals suggests that FINRA or the MSRB have conducted
an adequate cost-benefit analysis as required under federal law and their own policies.
The astronomical costs and burdens associated with implementation and compliance
with the Proposals far outweigh the unproven benefits.
SIFMA welcomes the opportunity to discuss the Proposals, SIFMA’s
comments, and the various alternatives that would best serve our shared objectives. If
you have any questions, please do not hesitate to contact the undersigned or Paul
Eckert and Bruce Newman, SIFMA’s outside counsel at Wilmer Cutler Pickering Hale
and Dorr LLP, at (202) 663-6000.

Respectfully submitted,

Sean Davy
Managing Director
Capital Markets Division
SIFMA
(212) 313-1118
sdavy@sifma.org
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December 30, 2014
Ms. Cynthia Friedlander
Director
Fixed Income Regulation
FINRA
By email
Dear Ms. Friedlander:
I am a student of the securities markets, not a securities professional. However, I
have taught various securities test preparation classes in the past.
The proposed FINRA rule, Pricing Disclosures in the Fixed Income Market,
(Notice 14-52), requires disclosure of the price paid or received by a member on
a principal transaction, as well as the price that the customer pays or receives. As
I understand it, the rule applies in cases where trades are effected on the same
day, and the size of the order ("qualifying size") is for 100 bonds or less, or the
trade is for $100,000 or less in face value. The intent of the rule, as I understand
it, is to provide retail customers with full disclosure, not only how much they pay
or receive on bond transactions, but also how much is paid or received by the
member firm acting as principal on the trade, where the trades are effected on the
same day.
I agree with the thrust of FINRA’s proposed rule, especially that disclosure of a
member's price on a bond trade to a retail customer should not be limited merely
to riskless transactions.
However, I have a problem with the limited scope of the FINRA rule,
specifically regarding qualifying size. For example, why limit disclosure only to
trades involving 100 bonds or less? I argue that price disclosure on principal
trades should be made on all bond trades involving retail customers, with no limit
in qualifying size, provided that the customer is truly retail, and not a
broker/dealer or other institutional investor.
Consider this example. Grandma Jones has just received $5 million insurance
proceeds upon the death of her husband. Grandma Jones knows nothing about the
stock or bond markets. Her representative at ABC Brokerage suggests that she
put all $5 million in XYZ Corp. bonds. On the basis of this advice, Grandma
Jones agrees to do this. ABC Brokerage goes out and buys $5 million XYZ
bonds at 95, and then 10 minutes later, sells the bonds to Grandma Jones at 100.
In this case, I submit, FINRA should require disclosure, notwithstanding the
number of bonds exceeds 100. Grandma Jones is a quintessential retail customer.
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I argue, she has, as a retail investor, a right to know how much she is being
charged, and whether ABC Brokerage and her representative are taking
advantage of her. My same argument applies to transactions whose face amount
exceeds $100,000. There should be full disclosure of the member firm’s profit on
all retail trades, notwithstanding that they exceed $100,000 in face value. After
all, we are talking about protecting unsophisticated retail bond customers. They
deserve to receive full disclosure of the member's price. This disclosure should
not hinge on whether the retail trades are for 100 bonds or less, or the face value
size is $100,000 or less.
Also, in reference to FINRA’s examples 11, 12, and 13 in Notice 14-52, where
some trades occur on previous days, I argue that FINRA should not limit
required disclosure to trades occurring on the same day, but require disclosure for
all principal trades involving bonds sold to retail customers which are effected
within the five previous trading days. Why? Consider this example. Andy, a
representative, learns that Widow Helen has just received an inheritance of $10
million. He talks with Widow Helen and urges her to put the monies into 20
different bond issues. Widow Helen tells him that she needs a few days to think it
over, but that she probably will follow his advice. Andy returns to his firm and
tells his manager of Widow Helen's probable intentions. In anticipation of the
likely forthcoming retail order, Andy’s firm goes out and purchases $10 million
in the bond issues that Andy recommended. The firm's average cost for these
bonds is 99. Three days later, Widow Helen places her buy order. Andy’s firm
sells Widow Helen $10 million bonds for 100. I submit, a trade like this should
also be covered by FINRA's disclosure rules. Andy’s firm should not be allowed
to keep its cost basis secret. Widow Helen, as a retail customer, has a right to full
disclosure—to know how much Andy’s firm has paid versus what the firm is
charging her.
In the first of the above examples, retail customers place orders for more than
100 bonds or for more than $100,000 in face value. In the last case, the firm’s
purchase is effected several days before the retail customer places her order.
Under the present proposed rule, FINRA's disclosure rules would not apply. I
argue, FINRA's rule should offer protection to these retail customers too.
I believe it is bad policy as well as bad business practice for member firms to
conceal their costs from retail customers on bond transactions effected on a
principal basis, whether in buy or sale trades. In summary, I argue, FINRA
should not limit the proposed disclosure rule just to trades for 100 bonds or less,
or to trades $100,000 or less in face value, or only to trades effected on the same
day.
Robert A. Eder Sr. J.D.
2585 East 4510 South
Salt Lake City, UT 84117
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Sir:
I am a student of the securities markets, not a working professional. I have taught securities test
preparation classes in the past. I agree with the general thrust of FINRA’s proposed rule (Notice
14-52) on Pricing Disclosures in the Fixed Income Market, which requires disclosure of the price
paid or received by the member in a principal transaction and the price that it charges to the
retail customer, when trades are effected same day, and the size of the order is for 100 bonds or
less, or for $100,000 or less in face value.
However, I don’t agree that disclosures should be made only for 100 bonds or less. I argue that
disclosure should apply to all bond trades, no limit in the size. Why? Consider Grandma Jones
who has just received $5 million insurance proceeds upon the death of her husband. Grandma
Jones knows nothing about the stock or bond markets. Her representative suggests that she put
all $5 million in XYZ bonds. Grandma Jones agrees to do this. The member firm goes out and
buys $5 million XYZ bonds at 95, and then 10 minutes later, sells the bonds to Grandma Jones at
100. In this case, FINRA should require disclosure, notwithstanding the number of bonds
exceeds 100. I say, Grandma Jones has a consumer’s right to know how much she is being
charged, and whether the firm is taking advantage of her. The same logic applies to where the
size of the transaction exceeds face value of $100,000. There should be full disclosure of the
member firm’s profit. After all, we are talking about unsophisticated retail customers. They
deserve full disclosure.
Also, in reference to FINRA’s examples 11, 12, and 13, where some trades occur on previous
days, I argue that FINRA should not limit required disclosure to trades occurring on the same
day, but require disclosure for all firm principal trades done within the previous five trading
days. Why? Consider this example. Andy, a representative, learns that Widow Helen has just
received an inheritance of $10 million. He talks with Widow Helen and urges her to put the
monies into 20 different bond issues. Widow Helen tells him she needs a few days to think it
over, but that she probably will follow his advice. Andy returns to his firm and tells his manager
of his conversation. In anticipation of the probably forthcoming retail order, Andy’s firm decides
to go out and purchase $10 million in the bond issues that Andy recommended to Widow Helen.
Its average price for these bonds is 93. Widow Helen then places her order three days later.
Andy’s firm sells her $10 million bonds for 100. Andy’s firm should not be allowed to keep its
cost basis secret. Widow Helen has a consumer’s right to know how much Andy’s firm paid
versus what the firm is charging her.
In the first two of the above examples, retail customers place orders for more than 100 bonds or
for more than $100,000 in face value. In the last case, the firm’s purchase is several days before
the retail customer places her order. FINRA should attempt to protect these retail customers
also. I believe it is bad policy and bad business practice for member firms to conceal their
principal prices on bond transactions, whether in buy or sale trades, from their retail customers.
In summary, FINRA should not limit this disclosure rule just to trades for 100 bonds or less, or to
trades $100,000 or less in face value, or to trades effected on the same day.
Robert A. Eder Sr. J.D.
2585 East 4510 South
Salt Lake City, UT 84117
801-707-9985
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Disclosing all pricing information on retail accounts doesn’t sound like a good proposal. The smaller
the trade , the more a representative may have to mark up the position to cover clearing charges, etc. If
exposing any pricing on confirms, it should be the larger trades of maybe 500M or more. Just my
thought!
Thanks!
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SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20549
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FXVWRPHUFRQILUPDWLRQVDUHQRWFXUUHQWO\UHTXLUHGWRLQFOXGHLQIRUPDWLRQDERXWWKHFRVWRIWKHVHFXULW\WR
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EHWZHHQWKHVHSULFHVZKHQWKHRIIVHWWLQJWUDGHLVZLWKLQWKHVDPHWUDGLQJGD\FXVWRPHUVLQUHWDLOVL]H
WUDGHVZRXOGOLNHO\EHEHWWHUHTXLSSHGWRHYDOXDWHWKHWUDQVDFWLRQDQGWKHTXDOLW\RIVHUYLFHSURYLGHGWR
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Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

January 7, 2015

Regulatory Notice 14-52, “Pricing Disclosure in the Fixed Income Markets”

Dear Ms. Asquith:
The members and management of DelphX LLC 1 (“DelphX”) appreciate this opportunity to respond to
the request for comments issued by the Financial Industry Regulatory Authority (“FINRA”) in Regulatory
Notice 14-52 (November 2014). We are pleased to submit the following comments regarding FINRA’s
important and timely proposal to increase transparency relating to transactions involving fixed income
securities (“Proposal”). The Proposal would “require customer confirmation disclosure of same-day
pricing information for customer retail-size transactions in corporate and agency debt securities.”
As reflected in many recent commentaries, pre-trade pricing and transaction costs in the vast fixed
income market continue to be opaque.2 This lack of transparency materially limits the ability of
investors to discern the remuneration retained by their broker-dealers in fixed income trades,3 and
investors’ ability to determine if their broker-dealers fulfilled their obligation to seek the “best
execution” of such trades.

1

DelphX is an unbiased pricing-service provider dedicated to promoting efficiency, liquidity and broad pre-trade
price transparency for corporate bonds and other fixed income securities by delivering validated continuous
forecasts of the price at which each such security would currently trade. The undersigned, Larry Fondren, is the
founder and CEO of DelphX. For more information about Larry Fondren, please visit
http://en.wikipedia.org/wiki/Larry_Fondren. For more information about DelphX, please visit www.delphx.com.

2

See, e.g., Securities and Exchange Commission (“SEC”) Chair Mary Jo White, “Intermediation in the modern
securities markets: putting technology and competition to work for investors” (June 20, 2014), 5-6; SEC
Commissioner Daniel M. Gallagher, “Remarks to the Georgetown University Center for Financial Markets and
Policy Conference on Financial Markets Quality” (September 16, 2014), at 5-6; SEC Commissioner Michael S.
Piwowar, “Remarks at the 2014 Municipal Finance Conference presented by The Bond Buyer and Brandeis
International Business School” (August 1, 2014), at 4-5; Director of the SEC Division of Trading and Markets,
Stephen Luparello, “Testimony on ‘oversight of the SEC’s Division of Trading and Markets’” (June 26, 2014), 6-7;
FINRA Chairman and CEO, Richard G. Ketchum, at the FINRA Fixed Income Conference (March 9, 2010); Legislation:
Mark R. Warner (D-VA) and Thomas A. Coburn (R-OK) sponsorship of “Bond Transparency Act of 2014,” S. 2114,
th
113 Cong. § 3.


3

Because fixed income securities transactions are commonly executed by broker-dealers which act as a principal in
the transaction, their remuneration is generally secured in the form of a markup or markdown from the “prevailing
market price.” See FINRA Rule 2121. The Proposal is intended to address the fact that, currently, the amount of
that markup or markdown is not required to be disclosed on the confirmation for fixed income trades executed by
a broker-dealer as principal.
'HOSK;//&*UHDW9DOOH\3DUNZD\0DOYHUQ3$ZZZ'HOSK;FRP
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Based upon our experience and the insights received from an array of market participants, we believe
there is a critical need for increased pre-trade price transparency in relation to transactions involving
fixed income securities, particularly those issues that are traded infrequently. We, therefore, applaud
FINRA’s initiative to enhance fixed income market transparency for investors.4
A.
Scope. The comments contained herein are principally focused on FINRA’s request regarding
alternative forms of disclosure or methods that would achieve or serve to better facilitate the objectives
of the Proposal.
B.
Summary of Comments. As discussed below, we believe the Proposal could provide useful
information to investors that would enable them to make more informed investment decisions and be
better equipped to assess the quality of their trade executions by broker-dealers. Moreover, in
response to FINRA’s request for “alternative forms of disclosure or methods to achieve the objectives of
the proposal,” 5 we believe that an additional means of providing transparency, namely, the recognition
of “Accredited-Benchmark” prices that accurately forecast the current market price (“Market-Price”) of
a fixed income security continuously throughout each trading day, would provide timely and relevant
pre-trade pricing information to investors. That contemporaneous information could be used by
investors to assess the remuneration retained by broker-dealers when effecting their trades, and to
evaluate the performance of broker-dealers in seeking “best execution” of those trades. We also
believe that this approach of employing transparently-validated Market-Price forecasts would provide a
comprehensive and cost-efficient means of expanding the scope of the Proposal to include customer
transactions for which there is no same-day or recent transaction involving the subject security.
C.
The Proposal. FINRA states that it is “concerned that investors in fixed income securities
currently are limited in their ability to understand and compare transaction costs.” 6 FINRA is proposing
an amendment to FINRA Rule 2232 that “would require firms to disclose additional information on
customer confirmations for transactions in fixed income securities. Specifically, FINRA is proposing that,
for same-day, retail-size principal transactions, firms disclose on the customer confirmation the price to
the customer, the price to the member of a transaction in the same security, and the differential
between those two prices.”
Specifically, where a firm executes a sell (buy) transaction of “qualifying size” with a
customer and executes a buy (sell) transaction as principal with one or multiple parties
in the same security within the same trading day, where the size of the customer
transaction(s) would otherwise be satisfied by the size of one or more same-day principal
transaction(s), confirmation disclosure to the customer would be required. That disclosure
would entail (i) the price to the customer; (ii) the price to the firm of the same-day trade;
and (iii) the difference between those two prices. The rule would define “qualifying
4

As the Regulatory Notice notes, the Municipal Securities Rulemaking Board (“MSRB”) has coordinated with FINRA
and issued a similar proposal relating to transactions in municipal securities: MSRB Regulatory Notice 2014-20,
“Request for comment on draft rule amendments to require dealers to provide pricing reference information on
retail customer confirmations” (November 17, 2014).
5
See, e.g., Regulatory Notice 14-52, Request for Comments, No.5.
6
Regulatory Notice 14-52, at 8.

2
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size” as a purchase or sale transaction of 100 bonds or less or bonds with a face value of
$100,000 or less, based on reported quantity, which is designed to capture those trades
that are retail in nature.7
While this additional disclosure could “better enable customers to evaluate the cost and quality of the
services firms provide,” 8 it has a variety of limitations. Because many of these considerations are
recognized and discussed in the Regulatory Notice, we touch upon them only briefly in our comments
below.
D.

Response to Selected Request-Questions.

We refer to specific requests for comment as numbered in the Regulatory Notice.
Question 1. What are the anticipated benefits to investors of providing the proposed disclosure?
Response: Economic studies have shown that investors benefit from increased price transparency
through material reductions in their transaction costs.9 Currently, broker-dealers are not required to
disclose their markups or markdowns to investors on fixed income trade confirmations when the brokerdealer acts as a principal in the transaction.10 Therefore, we believe additional relevant and meaningful
information about current Market-Pricing would assist investors in understanding the remuneration
retained by their broker-dealers, and help investors evaluate the services they receive. Providing pricing
information relating to similar same-day trades, as the Proposal contemplates, could assist investors in
assessing the quality of a broker-dealer’s transaction services. However, we believe the alternative
Market-Pricing information described in Section E below could further the Proposal’s objectives, and
materially enhance the scope of its benefit to investors.
Question 4. For which transactions should pricing disclosures be made?
Response: Useful and meaningful price disclosure should be made available, where feasible, for all
forms and sizes of transactions, rather than be limited to retail-sized or “riskless principal” trades.
Without meaningful pre-trade price disclosure, institutional investors are as uncertain as individual
investors as to the current Market-Price of securities they are considering buying or selling. While it is
possible that increased price-transparency may diminish the levels of traditional dealer-sourced
liquidity, increasing the ability of investors of all sizes to more confidently assess the current MarketPricing of securities will potentially increase investor-sourced liquidity and the ability of dealers to more-

7

Regulatory Notice 14-52, at 3.
Regulatory Notice 14-52, at 8.
9
See Hendrik Bessembinder and William Maxwell, “Transparency and the corporate bond market,” J. Econ.
Perspectives, v.22, no.2 (Spring 2008), 217, 227 (“Overall, the statistical and anecdotal evidence indicates that the
introduction of post-trade transparency in the corporate bond markets has significantly reduced the costs that
investors pay to dealer firms for executing their trades in corporate bonds.”); Amy K. Edwards, Lawrence E. Harris,
and Michael S. Piwowar, “Corporate bond market transaction costs and transparency,” J. Fin., v.LXII, no.3 (June
2007), at 2. “If transaction costs are a deterrent to retail interest, we would expect retail interest to increase with
the lower transaction costs associated with transparency.” Id. at 31.
10
Regulatory Notice 14-52 n.9 (discussing SEC Rule 10b-10; also noting that FINRA rules set forth “standards by
which the amount of a mark-up or mark-down may be assessed, but do not require members to disclose the
amount of the mark-up or mark-down”).
8

3
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readily facilitate “matching” or “pairing” of contra-trades among investors – further promoting
increased liquidity.
Question 5. Are there alternative forms of disclosure or methods to achieve the objectives of the
proposal and are they better suited than the proposal?
Response: We believe that, by creating an environment in which independent pricing-service providers
are incentivized to develop and continuously publish precise forecasts of the current Market-Price of
outstanding fixed income securities in real-time, investors would gain access to a transparent and
demonstrably accurate means of assessing the current Market-Price of securities they are considering
buying or selling. Such a transparent environment, as described more fully below, would also enable
investors to independently assess the remuneration retained by their broker-dealers, and more
efficiently determine the quality of executions they receive from their broker-dealers.
Rather than using the price to the firm, would the best available representation of current market price
be more useful, particularly where the firm-side and customer-side transactions do not occur close in
time? If so, given the infrequent trading in many bonds, what would be an acceptable reference price to
use to measure the current market price?
Response: We believe the “best available representation of current market price” would be more useful
and provide broader utility to institutional and retail investors, particularly in cases where
contemporaneous transaction pricing is not available. The breadth of that utility will also likely increase
in cases where no other transaction involving the security has occurred in the last day, week or longer.
The idea of providing investors with current Market-Price forecasts and other benchmark prices is not a
new one. The need for investors to receive relevant information immediately prior to buying or selling a
bond was recognized by the Corporate Debt Market Panel (“Panel”) established by FINRA’s
predecessor.11 The Panel stated that an important part of increasing investors’ ability to “understand
the detail of their investment choices, risks and return” is the “ability to link aspects of recent
improvements in transparency with actual transactions so that individual investors can determine the
quality of execution they receive from their brokers.” 12 The recommended pre-trade information
included “[w]here the customer can get information on recent transactions in this or similar bonds.” 13
The Panel also observed that “it would be very helpful for investors to be able to compare the price and
yield they receive for a bond against industry benchmarks.” 14
The Accredited-Benchmark utility described in Section E below would help investors realize many of the
Panel’s aspirations, by providing accurate to-the-second forecasts of the current Market-Price of
thousands of fixed income issues, including those for which no contemporaneous transaction pricing is
11

National Association of Securities Dealers, “Report of the Corporate Debt Market Panel,” at 2, 9 (September
2004) (“Debt Market Panel Report”).
12
Debt Market Panel Report at 9.
13
Debt Market Panel Report at 12.
14
Debt Market Panel Report at 3.
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available. It also would benefit investors by fostering a transparent market facility through which
independent pricing-service providers are incentivized to publish the most accurate Market-Price
forecasts possible, and to continually strive to improve the scope and cost-efficiency of their pre-trade
pricing utilities.
Question 6. To what extent, if any, do firms already provide or make available such information or
similar information to customers in any format? Should the proposal allow for alternative methods, if
they provide substantially similar pricing information to customers?
Response: While some firms currently provide markup (markdown) information to their customers, we
believe investors would materially benefit from broker-dealers including information regarding the
current Market-Price forecasts of one or more Accredited-Benchmarks for the subject security.
Accordingly, we believe that Rule 2232 should permit the inclusion of Accredited-Benchmark pricing as
an acceptable alternative to the reference pricing disclosures discussed in the Proposal, particularly
where same-day transaction pricing for the security is not available.
Question 9. Would it be appropriate to allow firms to have flexibility to establish their own
methodology, consistent with the objectives of the proposal, which would be documented by the firm in
its written policies and procedures and consistently applied? For example, is it appropriate to allow
firms to utilize a reference price that is based on a same-day principal trade that does not meet the LIFO
standard, where the size of that principal trade is more equivalent to the size of the customer trade?
What other approaches might a firm adopt?
Response: We believe it would be appropriate to allow member firms to establish their own
methodology, consistent with the objectives of the Proposal, provided that methodology is developed
employing an objective rationale acceptable to FINRA, is clearly described to investors and consistently
applied in all transactions. For example, should a firm choose to display Accredited-Benchmark pricing
in its confirmations, it would be required to implement written policies and procedures to: (a) identify
the Accredited-Benchmark as defined by criteria in a FINRA rule; (b) use a consistent methodology to
disclose the Accredited-Benchmark’s Market-Price forecasts to customers; (c) periodically review the
performance of the Accredited-Benchmark to verify that it continues to satisfy the accreditation criteria
specified by FINRA and provides meaningful information to customers; and (d) retain all documentation
and data required to demonstrate the foregoing. Member-firms could thus optionally disclose on
customer confirmations the price to the customer, the Accredited-Benchmark price of the subject
security at the time of the trade, and the differential between those two prices.
Question 10: When a firm executes a transaction as principal with a customer, such as in Example 6,
where the firm buys 50 XYZ bonds from one customer and then sells 50 XYZ bonds to another customer,
FINRA understands that the price paid to the customer may not represent the firm’s true price of the
trade, e.g., it may reflect a mark-down. For purposes of the proposed disclosure requirement, should
firms be allowed to use a different price as the reference price in this scenario, assuming the firm is able
to justify and document its decision?

5
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Response: As noted above, we believe a firm should be allowed to use an Accredited-Benchmark as the
determinant of Market-Price at the time of each trade, and to consistently include such reference
pricing in its confirmations. Given the transparency, validation and documentation of every AccreditedBenchmark price, the firm would have ready access to all documentation required to justify its use of
Accredited-Benchmark prices. Use of objectively-derived Accredited-Benchmark prices would thus avoid
the subjective pricing difficulty described in this question.
Question 12. Would it be appropriate or beneficial for firms to supplement the proposed disclosures by
providing customers with an explanation of the pricing information or to provide customers with
additional information relevant to execution quality? If so, what kind of documentation would be
appropriate for this purpose? Should this practice be permitted or required?
To provide additional transparency, we believe firms should be required to provide customers with an
explanation of the pricing information they use (including Accredited-Benchmark prices) on trade
confirmations, customer statements, and/or the firm’s website.
E.

Enhancing Pre-trade Price Transparency Through “Accredited-Benchmarks”.

DelphX agrees with FINRA that investors in fixed income securities are currently limited in their ability to
understand and compare transaction costs. However, we believe “understanding” and “comparing” are
separate, but related, challenges. The Proposal would help with the former, but have limited impact on
addressing the latter - as investors’ comparative-pricing information would be limited to only the prices
of same-day transactions executed by their broker.
Because the vast majority of outstanding corporate bond and other fixed income issues will likely not be
traded on any given day, the transparency fostered by the Proposal will apply to only a small portion of
the total universe of such securities. We believe FINRA’s recognition of an additional form of pre-trade
price transparency, which also encompasses the larger group of securities for which no readilyobservable current transaction pricing is available, would expand the utility and benefit of the
confirmation disclosure contemplated in the Proposal.
To provide that additional comparative-pricing information to investors, we propose that FINRA foster
the development and ongoing refinement of historically-accurate, continuously-updating forecasts of
the current Market-Prices for a broad array of fixed income securities, including those for which no
recent transaction information is available. Specifically, we encourage FINRA to:
1) Establish an environment in which independent pricing-service providers are encouraged to
calculate, validate and publish in real-time continuously-updating forecasts of the Market-Price
at which each of a broad universe of outstanding corporate bonds, and other fixed income
securities, would currently trade;
2) Prescribe a standard protocol for measuring the accuracy of such forecasts, and definitive
qualification parameters, that all pricing-service providers could employ to uniformly
determine the accuracy with which their Market-Price forecast for a subject security predicted
the actual price at which that security traded (“Trade-Price”);
6
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3) Specify the minimum acceptable level of historical accuracy that the Market-Price forecasts
published by a pricing-service provider must continually meet to qualify as an “AccreditedBenchmark”; and
4) Amend Rule 2232 to provide guidance to member firms, that the price of an AccreditedBenchmark is an acceptable reference source of the current Market-Price of the subject
security for disclosure on customer confirmations.15
By establishing a standard protocol for calculating the accuracy of security-specific, time-specific
Market-Price forecasts published by independent pricing-service providers, FINRA could provide a
compelling incentive to current and future pricing-service providers to publish demonstrably accurate
Market-Price forecasts. Moreover, competitive pressures would likely also encourage those providers to
continually strive to increase the accuracy of their forecasts and to deliver those forecasts on
increasingly competitive terms.
It is anticipated that the cost of accessing Accredited-Benchmark prices would be based upon the
number of subject securities, timing of updates (real-time or delayed), frequency of updates (end-of-day
or intra-day) and other factors. It is also possible that an Accredited-Benchmark pricing service provider,
like DelphX, would provide free public access to Accredited-Benchmark prices for limited-use, timedelayed queries.
TRACE-Enabled Validation. We believe FINRA’s Transaction Reporting and Compliance Engine (“TRACE”)
provides a valuable source of timely post-trade pricing information that could be employed to measure
and validate the forecasting accuracy of continuous pre-trade Market-Price forecasts published by
pricing-service providers. By comparing a given provider’s Market-Price forecasts for a subject security
current at the time of each transaction in that security, as reported to TRACE, the accuracy of that
provider’s pre-trade Market-Price forecasts can be definitively determined on a security-specific and
aggregate basis for use in the benchmark-accreditation process.
Thus, each time a transaction involving a subject security is reported to TRACE, the degree to which the
forecasted Market-Price published at the time the transaction was executed deviated from the
transaction’s Trade-Price can be definitively measured, recorded and transparently reported to validate
the accuracy of the Market-Price forecasts.
Therefore, to provide greater price transparency and facilitate more definitive compliance, we
recommend that, in addition to the Proposal’s same-day transaction price, broker-dealers alternatively
be permitted to disclose on confirmations the current Market-Price forecast of an AccreditedBenchmark for the subject security at the time of the transaction with or for the investor. Investors and
all other market participants and regulators would thus gain an informed and transparent basis upon
which to assess the current pre-trade pricing levels of most outstanding fixed income issues.

15

As we discuss below, the Accredited-Benchmark pricing used in customer confirmations would also be useful for
best execution and other price-related compliance purposes.
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Minimum Accuracy Standard.
It is suggested that to qualify as an Accredited-Benchmark, FINRA would require a fixed income
securities pricing-service to:
1) Publish prices for the subject security and updated them continually, or at least as frequently as
FINRA specifies, throughout each trading day;
2) Continually meet the acceptable Accuracy-Score levels specified by FINRA (e.g., at least 80.0% of
published Market-Price forecasts must possess Accuracy Scores of 98.0% or higher); and
3) Continually report the benchmark’s current Accuracy-Score, and transparently publish all
information required to independently audit the accuracy of its current and prior AccuracyScores and its Market-Price forecasts current at each time the issue has been traded.
One approach for determining the accuracy of prior Market-Price forecasts of a subject benchmark is to
compare its Market-Price forecast at the time each trade of the security occurred in the past (using the
“Execution” date/time of the trade reported to the TRACE system as the trade-time determinant), as
DelphX currently does for calculating the Accuracy-Scores of its MAV≡n® (Market-Adjusted Value per
congruent nexus) Market-Pricing forecasts. Specifically, the current Accuracy-Score of the Market-Price
forecasts a subject MAV≡n is determined by:
1) Calculating the Absolute Deviation (without regard for the direction of each deviation to avoid
distortions due to “netting” of groups of deviations) of each Market-Price forecast from the
actual Trade-Price at which the applicable transaction involving the security occurred;
2) Adding the Absolute Deviations of a specified number (e.g., 5) of the most recent transactions
involving the subject security;
3) Adding the Trade-Prices of the transactions described above;
4) Dividing the Total Sum of the Absolute Deviations by the Total Sum of the Trade-Prices, to
determine the Absolute Deviation-Quotient of the Market-Price forecasts in the analyzed
transactions; and
5) Subtracting that Absolute Deviation-Quotient from 100% to determine the Accuracy- Quotient
(Score) of the Market-Price forecasts of the subject benchmark.

8
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For example, the Accuracy-Score of the continually-updating benchmark pricing of security A would be
calculated as follows:

Calculating Accuracy-Score of Market-Price Forecasts for Security A
Transaction
Sequence

Forecasted
Market-Price

Actual
Trade-Price

Absolute
Deviation

Most Recent
2nd Most
3rd Most
4th Most
5th Most

112.045
109.255
110.340
110.654
110.873

112.392
109.641
110.950
109.894
111.055
553.932

0.347
0.386
0.610
0.760
0.182
2.285

Absolute Deviation Quotient = 0.413%

(2.285 ÷ 553.932 = 0.413%)

Accuracy-Score = 99.587% 16

(100% - 0.413% = 99.587%)

Employing Accredited-Benchmarks. We believe that permitting broker-dealers to display an AccreditedBenchmark price on a trade confirmation would be an excellent example of “principles-based
regulation” - rather than specifying a solitary method to provide pricing information to achieve its
regulatory objective, the rule would allow firms to decide which acceptable method best fits their
business model and customer base. Under this approach, a firm would be required to have written
policies and procedures reasonably designed to identify an Accredited-Benchmark, provide
contemporaneous Accredited-Benchmark pricing information to customers, and periodically review the
performance of the Accredited-Benchmark to verify that it continues to satisfy the required criteria and
provides meaningful information to its customers.
Accordingly, we recommend that FINRA amend Rule 2232 to permit broker-dealers to disclose as a
pricing reference on customer confirmations the Accredited-Benchmark price published for the subject
security at the time of the transaction. By including Accredited-Benchmark prices as pricing references
on customer confirmations, member firms could thus provide “meaningful and useful” information to
investors.
Recognition by FINRA of Accredited-Benchmarks may also tend to increase the frequency with which
currently-illiquid issues trade as, by informing investors of the likely current Market-Price of each of a
broad range of securities they may have interest in buying or selling, those investors may be more
inclined to trade attractively-priced securities with greater confidence and frequency.

16

More than 94.0% of MAV≡n forecasts published by DelphX currently possess Accuracy-Scores higher than 98.0%.
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Best Execution and Fair Prices. SEC Commissioner Gallagher has stated: “Notwithstanding these recent
initiatives in post-trade price transparency 17 retail investors continue to face significant market
headwinds. They simply cannot be sure that they receive best execution and a fair price.” 18 There is a
growing consensus that “meaningful pre-trade pricing information” is key to addressing concerns about
best execution and markup and markdown disclosure in the fixed income markets.19
As described below, there is a close association between the objectives of the Proposal and a FINRA
member’s obligations to seek “best execution” in executing customer orders, and to charge reasonable
markups and markdowns on customer trades. Providing investors with Accredited-Benchmark MarketPricing could enhance best execution and markup/markdown information and compliance.20
Best execution. FINRA Rule 5310 requires that a member “use reasonable diligence to ascertain the
best market for the subject security and buy or sell in such market so that the resultant price to the
customer is as favorable as possible under prevailing market conditions,” and indicates that an essential
element in assessing the “character of the market for the security” is price.21 In the fixed income
markets, where many if not most securities trade infrequently, determining whether a price offered in
the market is reasonable can be difficult and time-consuming. However, a price generated by an
Accredited-Benchmark could greatly assist the broker-dealer in assessing whether an offered price is
fair. That, in turn, can be incorporated into the other prevailing market factors in satisfying the brokerdealer’s best execution obligation. In addition, if the Accredited-Benchmark price were included on the
customer’s confirmation, the customer would have highly relevant, accurate and reliable information to
use in evaluating the broker-dealer’s satisfaction of its best execution responsibilities.
Markup policy. FINRA Rule 2121, among other things, requires that a member trade as principal with a
customer at “a price which is fair, taking into consideration all relevant circumstances ….”
Supplementary Material .01 discusses FINRA’s markup policy, and provides in relevant part: “It shall be
deemed a violation of … Rule 2121 for a member to enter into any transaction with a customer in any
security at any price not reasonably related to the current market price of the security….” 22 Moreover,
“[t]he mark-up over the prevailing market price is the significant spread from the point of view of
fairness of dealings with customers in principal transactions.” 23 Supplementary Material .02 provides
guidance for determining the “prevailing market price” in connection with transactions in debt securities
(except municipal securities).24 The Supplementary Material guidance recognizes that
contemporaneous transactions in a particular debt security may not be available, and sets forth a

17

Referring to FINRA’s Transaction Reporting and Compliance Engine and the Municipal Securities Rulemaking
Board’s Electronic Municipal Market Access system.
18
Remarks by Commissioner Gallagher, supra n.2, at 3-4.
19
See, e.g., Speech by Chair White, supra n.2, at 6; Remarks by Commissioner Piwowar, supra n.2, at 4-5; Remarks
by Commissioner Gallagher, supra n.2, at 4.
20
Remarks by Chairman Ketchum, supra n.2, at 1-2.
21
FINRA Rule 5310(a)(1)(A).
22
FINRA Rule 2121.01.
23
FINRA Rule 2121.01(a)(3).
24
FINRA Rule 2121.02(b).
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“waterfall” process for determining the prevailing market price.25 Under certain circumstances, a dealer
may take into consideration the prices of transactions in “similar securities” or prices generated by
economic models.26
We believe that Market-Prices generated by Accredited-Benchmarks will be increasingly superior to
virtually all of the options in this waterfall process in determining the current Market-Price of a debt
security at any point in time. Also, it incorporates aspects of Supplementary Material .02, such as
contemporaneous transaction information and reference to similar securities, and produces empirically
accurate, real-time, fair value prices. This could be used by a broker-dealer in evaluating one or more
dealer prices, or in determining the prevailing market price for a sale out of the broker-dealer’s
inventory. If disclosed on the confirmation, the customer would have useful and meaningful
information to assess the remuneration retained by the broker-dealer on a trade.
As stated above, we believe that all customers,27 retail and institutional, would benefit from the timely
and historically-accurate Market-Price information provided by Accredited-Benchmarks.28
Conclusion. DelphX applauds FINRA for its initiative and is grateful for the opportunity to present an
alternative means of increasing pre-trade price transparency and enhancing achievement of the
Proposal’s objective. We would be pleased to meet with FINRA Staff to provide additional information
or answer questions regarding the proposed Accredited-Benchmark utility. Please contact me at (610)
640-7546 (lef@delphx.com).
Sincerely yours,

Larry E. Fondren
President and CEO
cc: Ronald W. Smith, Corporate Secretary, Municipal Securities Rulemaking Board
Larry E. Bergmann, Murphy & McGonigle P.C.
25

Contemporaneous transactions in the same security by the dealer are presumptively considered to establish the
prevailing market price. FINRA Rule 2121.02(b)(1). We note that, while a contemporaneous transaction is a strong
indicium of the current market price for a security, the transaction price will reflect the facts and circumstances
pertaining to the individual firm, and the price may be superior or inferior to prices that another firm could obtain.
26
FINRA Rule 2121.02(b)(6), (7), (c).
27
FINRA Rule 2121.02(b)(9) defines “customer” to exclude certain transactions with institutional customers.
28
See Hendrik Bessembinder, William Maxwell, and Kumar Venkataraman, “Market transparency, liquidity
externalities, and institutional trading costs in corporate bonds,” Initial Draft: November 2004, Current Draft:
October 2005, J. Fin. Econ., forthcoming, at Abstract, 2, 35-37 (study of the “effect of transaction reporting on
trade execution costs … using a sample of institutional trades in corporate bonds, before and after the initiation of
public transaction reporting through the TRACE system. … The results reported here are important because they
verify that market design, and in particular decisions as to whether to make the market transparent to the public,
have first-order effects on the costs that customers pay to complete trades. Further, since the sample employed
here consists of institutional trades, these results indicate that public trade reporting is important not only to
relatively unsophisticated small traders, but also to professional investors who make multi-million dollar
transactions”)
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Submitted electronically to
pubcom@finra.org
January 20, 2015

Marcia E. Asquith
Corporate Secretary
FINRA
1735 K St., NW
Washington, D.C. 20006
Re: FINRA Regulatory Notice 14-52, Request for Comment on Draft FINRA Rule
2232 Amendments, on Same-Day Pricing Information for Retail Fixed Income
Transactions
Dear Ms. Asquith:
The Financial Services Roundtable1 (“FSR”) appreciates the opportunity to comment on
the Financial Industry Regulatory Authority’s (“FINRA’s”) proposed amendments to FINRA
Rule 2232 (“Proposed Amendments”), as set forth in Regulatory Notice 14-52 (“Regulatory
Notice”), which would require disclosure on retail customer confirmations of pricing information
for same-day transactions in corporate and agency debt securities (“fixed income securities”).
The confirmation disclosure requirement would apply whenever a broker-dealer executes
transactions in fixed income securities as principal and also effects one or more transactions with
a customer in the same security on the same day, provided that the transactions are of a
“qualifying size.”2

1

As advocates for a strong financial futureTM, the Financial Services Roundtable represents the largest
integrated financial services companies providing banking, insurance, payment, and investment products and
services to the American consumer. Member companies participate through the Chief Executive Officer and other
senior executives nominated by the CEO. FSR member companies provide fuel for America’s economic engine,
accounting directly for $ 92.7 trillion in managed assets, $1.2 trillion in revenue, and 2.3 million jobs. Learn more at
FSRoundtable.org.
2

See FINRA Regulatory Notice 14-52, Pricing Disclosure in the Fixed Income Markets, at 3 [hereinafter
“Regulatory Notice 14-52”].
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The stated purpose of the Proposed Amendments is to increase transparency by providing
customers with “meaningful and useful information” about the price differential between what a
broker-dealer pays for a security and what it charges the customer for that same security.3
Specifically, it responds to concerns raised in 2012 by the Securities and Exchange Commission
(“SEC”) regarding firms’ mark-ups and mark-downs on securities.4 We note that the Municipal
Securities Rulemaking Board (“MSRB”) is proposing similar amendments to its Rule G-15,5 and
that FINRA and the MSRB are coordinating their respective rulemaking initiatives. Given the
nature of the proposed amendments to fixed income confirmation disclosures, FSR believes
regulatory coordination is essential, and we commend FINRA and MSRB for these efforts.
FSR’s members greatly appreciate efforts to create meaningful transparency in fixed
income markets; however, they do not believe that the Proposed Amendments are likely to
achieve that objective. Rather, the Proposed Amendments would provide retail customers with
information that is at best confusing and at worst misleading. In the process, the Proposed
Amendments would impose significant and unwarranted costs on broker-dealers, which would
be required to reprogram their confirmation and trading systems, redesign their confirmation
forms to squeeze the proposed new disclosure onto trade confirmation forms that lack—as a
practical matter—sufficient space to incorporate the proposed disclosure, and undertake costly
accounting measures. Many of the costs might be passed along to retail customers, who would
face higher fees without any real corresponding benefit. FSR believes the alternatives that it
recommends in this letter would better address the goals of the Proposed Amendments. As a
result, FSR urges FINRA to abandon the Proposed Amendments.
I.

Executive Summary
FSR urges FINRA to abandon the Proposed Amendments for the following reasons:








Implementation of the Proposed Amendments would not provide retail customers
with meaningful and useful information about transaction costs for fixed income
securities.
The Proposed Amendments would impose an unworkable burden on firms to sort
through thousands of transactions in real-time to capture, analyze, and report
information that, in many cases, would provide retail customers with an inaccurate
picture concerning execution costs for fixed income securities.
There is a significant risk that the proposed disclosure would mislead retail customers
about their broker-dealers’ mark-ups or mark-downs on their specific fixed income
securities trades, because the proposed disclosure would not reflect a complete and
accurate picture of all of the factors (including market events) that go into the price
paid or received by the retail customer.
FSR urges the SEC, FINRA, and MSRB to work with the industry and consumer
advocates to develop effective educational tools for retail customers that would be

3

Id. at 8.

4

Id. at 3.

5

See MSRB Regulatory Notice 2014-20, Request for Comment on Draft Rule Amendments to Require
Dealers to Provide Pricing Reference Information on Retail Customer Confirmations.
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designed to increase the retail customers’ understanding of the way that fixed income
securities transactions are effected.
Reprogramming customer confirmation forms to implement the disclosures required
by the Proposed Amendments would entail substantial costs for broker-dealers that
may ultimately be passed along to retail customers, thereby increasing retail
customers’ fees without any corresponding increase in meaningful disclosure to retail
customers.
The Proposed Amendments are overly inclusive and would apply regardless of
whether the firm makes or loses money on transactions it executes as principal and
even if the principal and retail customer transactions are executed at exactly the same
price.
Although FSR believes FINRA should abandon its Proposed Amendments, if FINRA
and the MSRB proceed to implement these or similar initiatives, FSR urges FINRA
and the MSRB to coordinate their efforts to ensure the uniformity and consistency of
the rules (and their interpretative guidance) in order to minimize disruption.


II.

Introduction

FSR’s members have a number of concerns relating to the feasibility of capturing the
information that would be required to be disclosed under the Proposed Amendments, the
usefulness of such information to customers, the overinclusiveness of the Proposed
Amendments, and the costs that would be imposed on firms without any corresponding benefits
for retail customers.
i. Difficulty capturing the information. It is not uncommon for firms to engage in
multiple principal transactions and multiple customer transactions in the same
fixed income security on the same day. The Proposed Amendments themselves
do not provide any guidance or standardization that would take into account these
realities. To fill that void, the Regulatory Notice proposes a complicated
patchwork of weighted averages (Example 7); last in, first out accounting
(“LIFO”) (Example 9); and temporal proximity (Example 10). Capturing this
information in real time is impractical and overly burdensome. It would also
make it difficult, if not impossible, for broker-dealers to meet their confirmation
delivery requirements pursuant to rule 10b-10 under the Securities Exchange Act
of 1934, as amended (“Exchange Act”).6
ii. Confusion. Because of the difficulty in capturing the relevant information, there
is a high likelihood that the reference prices that would be disclosed would be
inaccurate or misleading. Even setting aside the difficulty of capturing the
appropriate reference prices, there is also a significant risk that retail customers
would conflate price differentials with mark-ups and mark-downs. For instance,
if the principal transaction occurs at the beginning of the trading day and the
6

Under rule 10b-10, broker-dealers must provide written confirmations at or before completion of [a
covered] transaction.” See rule 10b-10(a) under the Exchange Act.
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customer transaction occurs at the end of the day, any number of unrelated market
events could be responsible for the price differential. However, the Proposed
Amendments do not provide retail customers with any basis for evaluating that
possibility. Finally, the Proposed Amendments would require the disclosure of
the reference pricing information too late in time for it to be useful and would not
provide any basis for retail customers to evaluate or contextualize the information.


iii. Cost. As FINRA is aware, reprogramming customer confirmation systems and
redesigning the confirmations themselves is a time-consuming and expensive
process. This large financial burden is not offset by any meaningful benefit to
retail customers in light of the likelihood of retail customer confusion that would
result from the somewhat ad hoc disclosure requirements.
iv. Overinclusiveness. The Proposed Amendments would apply regardless of
whether the firm makes or loses money on retail customer transactions it executes
as principal; they would even apply if the principal and retail customer
transactions were executed at exactly the same price. Moreover, they would
apply whether the principal and customer transactions are seconds or hours apart
and without regard to whether they are “riskless.” Such overbreadth imposes
unnecessary costs.
v. Uniformity. If FINRA and the MSRB ultimately adopt the respective proposals,
we urge FINRA and MSRB to ensure the uniformity and consistency of the rules
(and their interpretative guidance) in order to minimize disruption.
II.

Difficulty Capturing the Information

The Proposed Amendments would impose an unworkable burden on firms to sort through
thousands of transactions in real time to capture, analyze and report information that, in many
cases, would provide retail customers with an inaccurate picture concerning execution costs for
fixed income securities. The premise of the Proposed Amendments is that there should be a way
for retail customers to determine the difference between what they paid for fixed income
securities and what their broker-dealer paid for those same securities.
The Proposed Amendments might make sense in a market where the standard practice
worked along the following lines: Firm buys X ABC bonds from a dealer and immediately sells
X ABC bonds to a customer; Firm then buys Y DCE bonds from a dealer and immediately sells
Y DCE bonds to a customer; and so on. However, the realities of the markets are far more
complicated. Firms do not build and sell positions in fixed income securities on a paired
transaction basis. There is simply no meaningful way for a firm to match in an efficient and
price-effective manner the securities sold to customers with particular securities that it has in its
inventory or to match securities purchased from customers with securities that it sells in principal
transactions.
The Proposed Amendments are silent about the accounting methods that firms should use
in order to ensure compliance. Although the Regulatory Notice provides some guidance, it relies
4
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on a patchwork of weighted averages, LIFO accounting, and other approximations.7 These
methods, apart from being confusing and costly to implement, only begin to capture the potential
permutations that can exist in a market involving multiple customers and multiple transactions.
For example, FINRA does not address the scenario where a broker-dealer purchases bonds from
multiple dealers at the same time at different prices, and sells bonds to multiple customers at the
same price at the same time. While FINRA members could perhaps extrapolate from the
examples provided in FINRA’s scenarios a methodology that could be used to derive the
reference price to include on a retail customer’s confirmation, the information provided would be
somewhat of an arbitrary estimate and could mislead investors as to how their broker-dealers
actually trade and derive the price to their customers.
Additionally, capturing the information and incorporating it into the confirmation process
would make it difficult for broker-dealers to deliver confirmations in a timely manner as required
by rule 10b-10. For example, broker-dealers will need processes for identifying the relevant
principal transaction or transactions for each retail fixed income trade in accordance with
FINRA’s methodology, tagging each principal trade to prevent duplicative matches, calculating
the price differential, and submitting the data to their confirmation systems (which in many cases
are third-party service providers) for inclusion on each retail customer’s written trade
confirmation. FSR believes that this process will take hundreds of hours and be impossible to
complete in order to deliver confirmations to retail customers prior to trade settlement. Even if
FINRA continues to believe that reference pricing information should be available to retail
customers, FSR submits that requiring this disclosure on trade confirmations is not the
appropriate vehicle.8
III.

Confusion

The objectives of the Proposed Amendments are only served if investors receive useful
information. However, the Proposed Amendments, taken together with the accounting methods
suggested in the Regulatory Notice, are not reasonably calculated to achieve that goal.
Indeed, there is a significant risk that the information provided to retail customers would
mislead them about their broker-dealers’ mark-ups or mark-downs on their specific transactions
because it would not—and could not in a timely and cost-effective way—provide a complete and
accurate picture of all of the factors, including market events, that go into the price paid or
received by a retail customer.
As the Regulatory Notice helpfully observes, other factors, including market events,
might be responsible for price differentials.9 Nonetheless, the Regulatory Notice exclusively

7

See Regulatory Notice 14-52 at 4-7.

8

Some possible alternatives are discussed in Part III of this letter.

9

See Regulatory Notice 14-52 at 9. The Regulatory Notice says that this concern is minimized because
principal and customer trades tend to take place in close proximity to one another. However, even then, a price
differential is distinct from a mark-up or mark-down. Moreover, the Proposed Amendments are not limited to
transactions that happen close together in time.
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characterizes the Proposed Amendments as disclosure regarding mark-ups and mark-downs,10
which could mislead retail customers into thinking that a particular broker-dealer’s mark-up or
mark-down is the primary factor in determining a customer’s transaction price for a specific
fixed income security. For instance, mark-ups and mark-downs will be shown in a vacuum
without reference to whether it took the broker-dealer five seconds or five hours to execute the
trade. Nor will the Proposed Amendments facilitate accurate comparisons of transaction costs
for fixed income securities across firms.
A more useful alternative would be for the SEC, FINRA, MSRB, the industry, and
consumer advocates to develop effective educational tools for retail customers that would be
designed to increase retail customers’ understanding of the way that fixed income securities
transactions are effected. This could include efforts to increase retail customers’ awareness of
tools that already exist to determine much of the information that would be disclosed under the
Proposed Amendments.
For instance, the Regulatory Notice observes that under the status quo, “FINRA makes
TRACE data available to the public, and retail customers may have access to recent trading
histories through free finance Web portals, such as Yahoo Finance or FINRA’s own website.”11
Indeed, the promise of such publicly-available information was the very reason the SEC decided
not to move forward with proposals to increase confirmation disclosure requirements for
municipal and other fixed income securities the last time it considered the issue, which was in
1994.12 Since then, TRACE (along with EMMA for municipal securities) has made dramatic
strides in increasing transparency. To the extent that FINRA is concerned that not enough retail
customers are aware of these resources, this can be solved through increased education. To the
extent that the concern is that more information should be available online, that can be corrected
as well without requiring broker-dealers to undertake the burdensome process of updating
confirmation disclosures in the way that would be required under the Proposed Amendments.
Broker-dealers could supplement these efforts by providing a toll-free telephone number
that their retail customers can use to obtain information about how their broker-dealer handles
fixed income securities trades generally, including the mark-up or mark-down charged on any
particular transaction. Alternatively, if FINRA believes that it is necessary for additional
information to appear on confirmations, it could require firms to disclose the maximum markup/mark-down percentage that the firm permits and direct customers to the toll-free number if
they have any additional questions.
IV.

Cost

FSR estimates that the cost of implementing the Proposed Amendments would be
significant. The most significant cost would be reprogramming confirmation forms. As FINRA
10

Id. at 3.

11

Id. at 8.

12

See Confirmation of Transactions, Securities Exchange Act Rel. No. 34962, 1994 SEC LEXIS 3503, at *45 (Nov. 10, 1994) (basing decision to defer consideration of proposals based on MSRB’s commitment to develop
“significant new ways of making pricing information more widely available to investors”).
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is aware, this is a time-consuming and expensive process. For instance, as part of a 2010
proposal to change mutual fund disclosures, the SEC estimated that the changes to the
confirmation forms alone would take in excess of a million hours and would cost upwards of
$250 million.13 These are substantial costs that may ultimately be passed along to retail
customers, thereby increasing their fees without providing meaningful disclosure. The
alternatives proposed here would be far less costly, but would still achieve the goal of making
more information about fixed income securities available to retail investors.
V.

Overinclusiveness

The Proposed Amendments are overly inclusive in a number of ways. For instance, they
would apply regardless of whether the firm makes or loses money on transactions it executes as
principal; they would even apply if the principal and retail customer transactions are executed at
exactly the same price. This approach subjects firms to the burdens of the Proposed
Amendments without any analysis of whether the information disclosed is likely to be of any
utility to the customer.
Significantly, the SEC’s 2012 report only recommended disclosure for “riskless
principal” trades.14 However, the Proposed Amendments go beyond that recommendation and
encompass all trades that occur within the same day. The Regulatory Notice suggests that
limiting the proposal to riskless principal trades might be unworkable.15 The proposed approach,
however, overlooks the fact that broker-dealers are able to determine which trades are riskless
for purposes of complying with rule 10b-10(a)(2)(ii)(A) under the Exchange Act.
VI.

Uniformity

If FINRA and the MSRB ultimately move forward with their respective proposals, FSR
urges FINRA and the MSRB to ensure the uniformity and consistency of the rules (and their
interpretative guidance) in order to minimize disruption and confusion among retail customers
who may receive customer confirmations for corporate and municipal securities, each of which
would have different disclosure requirements.
For instance, both regulators should use the same terminology to refer to third-party
transactions. Currently, the MSRB uses the term “reference transactions.” It would be helpful
for FINRA to adopt the same term, or for both regulators to agree on some alternative that would
be the same for both of them.
More importantly, the regulators should work together to ensure that the standards are the
same for when disclosure is required, and that the methodologies and accounting methods are
standard and consistent. A failure to ensure uniformity would impose even greater costs on firms
13

See Mutual Fund Distribution Fees; Confirmations, 75 Fed. Reg. 47064, 47126 (Aug. 4, 2010).

14

See Regulatory Notice 14-52 at 3.

15

See id. at 10 (“In addition, FINRA believes that the proposed approach may allow for a more mechanical
approach by firms than the riskless principal or marking approaches, which may require firms to conduct a trade-bytrade analysis to determine whether a specific trade was riskless or not.”).

7

Page 219 of 474

by requiring them to reprogram their confirmations according to two separate protocols.
*****

FSR appreciates the opportunity to comment on FINRA’s Proposed Amendments. If it
would be helpful to discuss FSR’s specific comments or general views on this issue, please
contact Richard Foster at Richard.Foster@FSRoundtable.org or Felicia Smith at
Felicia.Smith@FSRoundtable.org.
Sincerely yours,

Vice President and Senior Counsel for
Regulatory and Legal Affairs
Financial Services Roundtable

With a copy to:
Financial Industry Regulatory Authority
Robert L.D. Colby, Chief Legal Officer
Patrick Geraghty, Vice President, Market Regulation
Cynthia Friedlander, Director, Fixed Income Regulation, Regulatory Operations
Andrew Madar, Associate General Counsel
Municipal Securities Rulemaking Board
Michael L. Post, Deputy General Counsel
Saliha Olgun, Counsel
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VWURQJVXSSRUWIRU),15$¶VDQG065%¶VSURSRVHGUXOHVWRUHTXLUHKHLJKWHQHGFRQILUPDWLRQ
GLVFORVXUHRISULFLQJLQIRUPDWLRQLQIL[HGLQFRPHVHFXULWLHVWUDQVDFWLRQV%\UHTXLULQJILUPVWR
GLVFORVHRQWKHLUFXVWRPHUFRQILUPDWLRQWKHSULFHWRWKHFXVWRPHUWKHSULFHWRWKHPHPEHURID
WUDQVDFWLRQLQWKHVDPHVHFXULW\DQGWKHGLIIHUHQWLDOEHWZHHQWKRVHWZRSULFHVWKHSURSRVHGUXOHV
ZLOOSURYLGHUHWDLOLQYHVWRUVZLWKFULWLFDOFRVWLQIRUPDWLRQ7KLVLQIRUPDWLRQZLOOSXWWKHPLQD
EHWWHUSRVLWLRQWRDVVHVVZKHWKHUWKH\DUHSD\LQJIDLUSULFHVDQGZKHWKHUWKHLUGHDOHUVDUH
IXOILOOLQJWKHLUEHVWH[HFXWLRQGXWLHV$VDUHVXOWWKLVLQIRUPDWLRQZLOODOORZUHWDLOLQYHVWRUVWR
PDNHPRUHLQIRUPHGLQYHVWPHQWGHFLVLRQV7KHVHUXOHVZLOODOVRIRVWHULQFUHDVHGSULFH
FRPSHWLWLRQLQIL[HGLQFRPHPDUNHWVZKLFKZLOOXOWLPDWHO\ORZHULQYHVWRUV¶WUDQVDFWLRQFRVWV

7KHERQGPDUNHWSOD\VDFULWLFDOUROHLQRXUQDWLRQ¶VHFRQRP\7KHFRUSRUDWHERQG
PDUNHWDOORZVFRPSDQLHVWRILQDQFHWKHLUPHGLXPDQGORQJWHUPFDSLWDOLQYHVWPHQWDQGJURZWK
DQGWKHPXQLFLSDOERQGPDUNHWDOORZVFLWLHVFRXQWLHVDQGVWDWHVWREXLOGVFKRROVEULGJHVURDGV
VHZHUV\VWHPVKRVSLWDOVDQGRWKHUYLWDOLQIUDVWUXFWXUH7KHERQGPDUNHW¶VVLJQLILFDQFHLV
PDWFKHGE\LWVVL]H$VRIWKHIRXUWKTXDUWHURIWKHUHZDVDSSUR[LPDWHO\WULOOLRQ



&)$LVDQRQSURILWDVVRFLDWLRQRIQHDUO\QDWLRQDOVWDWHDQGORFDOSURFRQVXPHURUJDQL]DWLRQV,WZDVIRUPHG
LQWRUHSUHVHQWWKHFRQVXPHULQWHUHVWWKURXJKUHVHDUFKDGYRFDF\DQGHGXFDWLRQ
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RXWVWDQGLQJLQFRUSRUDWHGHEWDQGWULOOLRQRXWVWDQGLQJLQPXQLFLSDOGHEWDFFRUGLQJWR
6,)0$

5HWDLOLQYHVWRUVSURYLGHFRUSRUDWLRQVDQGPXQLFLSDOLWLHVZLWKDVLJQLILFDQWDPRXQWRIWKDW
FDSLWDOE\EX\LQJWKHERQGVWKDWFRUSRUDWLRQVDQGPXQLFLSDOLWLHVRIIHU)RUH[DPSOHDVRI0DUFK
UHWDLOLQYHVWRUVKHOGGLUHFWO\RULQGLUHFWO\DSSUR[LPDWHO\SHUFHQWRIWKHWRWDORXWVWDQGLQJ
SULQFLSDOYDOXHRIWKHFRUSRUDWHERQGPDUNHWDQGDSSUR[LPDWHO\SHUFHQWRIWKHWRWDO
RXWVWDQGLQJSULQFLSDOYDOXHRIWKHPXQLFLSDOERQGPDUNHW5HWDLOLQYHVWRUV¶SDUWLFLSDWLRQLQWKH
PXQLFLSDOERQGPDUNHWLVHVSHFLDOO\VWULNLQJDVWKH\KHOGDSSUR[LPDWHO\SHUFHQWRI
RXWVWDQGLQJPXQLFLSDOERQGVGLUHFWO\

:KLOHUHWDLOLQYHVWRUVDUHLPSRUWDQWSDUWLFLSDQWVLQIL[HGLQFRPHPDUNHWVWKH\DUH
GLVDGYDQWDJHGLQFRQFUHWHZD\VZKHQWKH\WUDQVDFWLQWKHVHPDUNHWV)LUVWUHWDLOLQYHVWRUVSD\
VXEVWDQWLDOO\PRUHWRWUDGHLQFRUSRUDWHDQGPXQLFLSDOERQGVWKDQWKH\SD\WRWUDGHLQHTXLWLHV
6HFRQGWKH\SD\VXEVWDQWLDOO\PRUHWRWUDGHLQFRUSRUDWHDQGPXQLFLSDOERQGWUDQVDFWLRQVWKDQ
VRSKLVWLFDWHGWUDGHUV7KHRUHWLFDODQGHPSLULFDOHYLGHQFHVXJJHVWVWKDWWKHVHSULFHGLVFUHSDQFLHV
DUHODUJHO\GXHWRWKHIDFWWKDWIL[HGLQFRPHPDUNHWVDUHRSDTXHDQGUHWDLOLQYHVWRUVDUHQRW
UHFHLYLQJLQIRUPDWLRQWKDWZRXOGDOORZWKHPWRPDNHEHWWHULQIRUPHGGHFLVLRQVDQGSD\ORZHU
WUDQVDFWLRQFRVWV,QVKRUWZLWKRXWHVVHQWLDOSULFHLQIRUPDWLRQILQDQFLDOLQWHUPHGLDULHVDUHDEOH
WRH[WUDFWUHQWVIURPWKHLUOHVVZHOOLQIRUPHGUHWDLOFXVWRPHUVE\FKDUJLQJWKHPKLJKHU
WUDQVDFWLRQFRVWV

6(&&RPPLVVLRQHU0LFKDHO3LZRZDUDUJXDEO\KDVGRQHPRUHWKDQDQ\RQHLQUHFHQW
\HDUVWRKLJKOLJKWWKHZD\VLQZKLFKUHWDLOLQYHVWRUVKDYHEHHQKDUPHGLQIL[HGLQFRPHPDUNHWV
,Q3LZRZDUDVWXWHO\REVHUYHG³%RQGPDUNHWVKDYHEHHQQRWRULRXVO\RSDTXH«7KHODFNRI
WUDQVSDUHQF\LQWKHERQGPDUNHWVKDVDOORZHGPDUNHWSURIHVVLRQDOV±LQFOXGLQJVRSKLVWLFDWHG
LQYHVWRUVEURNHUVDQGGHDOHUV±WRREWDLQYDVWVXPVRIPRQH\IURPXQVRSKLVWLFDWHGLQYHVWRUVand
WD[SD\HUV´

5HWDLO,QYHVWRUV¶7UDGLQJ&RVWV
5HVHDUFKRQUHWDLOLQYHVWRUV¶WUDGLQJFRVWVIRUPXQLFLSDODQGFRUSRUDWHERQGVFRQGXFWHG
E\3LZRZDU/DZUHQFH+DUULVDQG$P\(GZDUGVKDVIRXQGWKDWUHWDLOLQYHVWRUVSD\
VXEVWDQWLDOO\PRUHWRWUDGHPXQLFLSDODQGFRUSRUDWHERQGVWKDQWKH\SD\WRWUDGHVLPLODUVL]H
FRPPRQVWRFNV,Q-XQH3LZRZDUDQG+DUULVSXEOLVKHGDSDSHUWKDWH[DPLQHGPXQLFLSDO
ERQGWUDQVDFWLRQVWKURXJK2FWREHUDQGIRXQGIRUH[DPSOHWKDWWKHDYHUDJHHIIHFWLYH
VSUHDGRIDPXQLFLSDOERQGWUDGHZDVDOPRVWSHUFHQW SHUFHQW RIWKHSULFH7R
SXWWKDWFRVWLQSHUVSHFWLYHWKH\SRLQWHGRXWWKDWLWLVWKHHTXLYDOHQWRIDOPRVWIRXUPRQWKVRIWKH
WRWDODQQXDOUHWXUQIRUDERQGZLWKDSHUFHQW\LHOGWRPDWXULW\+RZHYHULQWRGD\¶VORZLQWHUHVW
UDWHHQYLURQPHQWWKDWFRVWLVHYHQPRUHSURQRXQFHGLWLVWKHHTXLYDOHQWRIDOPRVWHLJKWPRQWKV
RIWKHWRWDODQQXDOUHWXUQIRUDERQGZLWKDSHUFHQW\LHOGWRPDWXULW\,QFRPSDULVRQWRD


6,)0$6WDWLVWLFV86%RQG0DUNHW,VVXDQFHDQG2XWVWDQGLQJKWWSELWO\&/&']
See/XLV$JXLODU³.HHSLQJD5HWDLO,QYHVWRU)RFXVLQ2YHUVHHLQJWKH)L[HG,QFRPH0DUNHW´5HPDUNVDWWKH
5RXQGWDEOHRQ)L[HG,QFRPH0DUNHWV:DVKLQJWRQ'&$SULOKWWSXVDJRYZQ8M=U FLWLQJ)HGHUDO
5HVHUYH)ORZRI)XQGVGDWD 
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0LFKDHO63LZRZDU&RUSRUDWHDQG0XQLFLSDO%RQGV6HFXULWLHV/LWLJDWLRQDQG&RQVXOWLQJ*URXS,QF
KWWSELWO\&Z&19
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VLPLODUVL]HGHTXLW\WUDGHRIVKDUHVRIDVWRFN  3LZRZDUDQG+DUULVIRXQGWKDW
WKLVZRXOGEHHTXLYDOHQWWRDQHIIHFWLYHVSUHDGRIFHQWVSHUVKDUH(YHQWKHPRVWLOOLTXLG
VWRFNVUDUHO\KDYHVSUHDGVWKDWZLGH

$SDSHUE\3LZRZDU+DUULVDQG(GZDUGVH[DPLQHGFRUSRUDWHERQGWUDQVDFWLRQVLQ
DQGIRXQGWKDWWKHDYHUDJHHIIHFWLYHVSUHDGRIDFRUSRUDWHERQGWUDGHZDV
SHUFHQWRIWKHSULFHPDNLQJLWWKHHTXLYDOHQWRIRYHUWZRPRQWKVRIWKHWRWDODQQXDOUHWXUQIRUD
ERQGZLWKDSHUFHQW\LHOGWRPDWXULW\3XWWLQJWKDWFRVWLQSHUVSHFWLYHUHODWLYHWRWRGD\¶V
LQWHUHVWUDWHVLWLVHTXLYDOHQWWRDOPRVWPRQWKVRIWKHWRWDODQQXDOUHWXUQIRUDERQGZLWKD
SHUFHQW\LHOGWRPDWXULW\,QFRPSDULVRQWRDVLPLODUVL]HGHTXLW\WUDGH3LZRZDU+DUULVDQG
(GZDUGVIRXQGWKDWWKLVFRVWZRXOGEHHTXLYDOHQWWRDQHIIHFWLYHVSUHDGRIFHQWVSHUVKDUH

,QERWKVWXGLHVUHVHDUFKHUVIRXQGWKDWWUDGLQJFRVWVGHFUHDVHGUDPDWLFDOO\ZLWKWUDGHVL]H
PHDQLQJWKDWUHWDLOLQYHVWRUVJHQHUDOO\SD\VXEVWDQWLDOO\PRUHWKDQLQVWLWXWLRQDOLQYHVWRUVWRWUDGH
DERQG7KLVLVLQVWDUNFRQWUDVWWRHTXLW\PDUNHWVLQZKLFKUHWDLOLQYHVWRUVJHQHUDOO\SD\ORZHU
WUDQVDFWLRQFRVWVWKDQLQVWLWXWLRQDOLQYHVWRUVWREX\DQGVHOOVWRFNVGXHWRWKHORZHUSULFHLPSDFW
RIWUDGLQJVPDOOHUDPRXQWV7KHVHUHVXOWVDUHFRQVLVWHQWZLWKWKHWKHRU\WKDWGHDOHUVFKDUJHWKHLU
OHVVVRSKLVWLFDWHGOHVVZHOOLQIRUPHGFXVWRPHUVPXFKPRUHWKDQWKHLUPRUHVRSKLVWLFDWHGPRUH
ZHOOLQIRUPHGFXVWRPHUV

5HVHDUFKE\(ULN6LUULRQWUDGLQJFRVWVLQWKHPXQLFLSDOVHFXULWLHVPDUNHWIRXQGDVLPLODU
SULFHLPSDFWEDVHGRQWUDGHVL]H6LUULIRXQGWKDWWKHDYHUDJHWRWDOSULFHGLIIHUHQWLDORIPRYLQJ
PXQLFLSDOVHFXULWLHVIURPRQHQRQGHDOHULQYHVWRUWRDQRWKHUGURSSHGGHPRQVWUDEO\DVWUDGHVL]H
LQFUHDVHG)RUH[DPSOH6LUULIRXQGWKDWWUDGHVL]HVRIXSWRKDGDQDYHUDJHWRWDO
FXVWRPHUWRFXVWRPHUGLIIHUHQWLDORIESV SHUFHQW ZKHUHDVWUDGHVL]HVRI
ZKLFKZDVWKHPHGLDQWUDGHVL]HKDGDQDYHUDJHWRWDOFXVWRPHUWRFXVWRPHUGLIIHUHQWLDORI
ESV SHUFHQW /DUJHUWUDGHVL]HVH[SHULHQFHGHYHQJUHDWHUUHGXFWLRQVLQDYHUDJHWRWDO
FXVWRPHUWRFXVWRPHUGLIIHUHQWLDOVZLWKWUDGHVUHVXOWLQJLQDSHUFHQWORZHU
DYHUDJHWRWDOFXVWRPHUWRFXVWRPHUGLIIHUHQWLDOFRPSDUHGWRWUDGHVDQGPLOOLRQ
WUDGHVUHVXOWLQJLQDSHUFHQWORZHUDYHUDJHWRWDOFXVWRPHUWRFXVWRPHUGLIIHUHQWLDOFRPSDUHG
WRWUDGHV

,QDGGLWLRQ6LUULIRXQGWKDWSHUFHQWRIDOOFXVWRPHUWRFXVWRPHUWUDQVDFWLRQVUHVXOWHG
LQDWRWDOFXVWRPHUWRFXVWRPHUGLIIHUHQWLDORIPRUHWKDQESV SHUFHQW DQGSHUFHQW
UHVXOWHGLQDWRWDOFXVWRPHUWRFXVWRPHUGLIIHUHQWLDORIPRUHWKDQESV SHUFHQW :KLOH
WKHVHWUDQVDFWLRQFKDLQVGLGQRWIDFWRULQWKHQXPEHURIGHDOHUVLQYROYHGWKHWUDGHVL]HRUWKH
WRWDOOHQJWKRIWLPHQHFHVVDU\WRH[HFXWHWKHVHQXPEHUVVXJJHVWWKDWLWPD\QRWEHRXWRIWKH
RUGLQDU\IRUPDQ\UHWDLOLQYHVWRUVWRSD\H[WUHPHO\KLJKWUDQVDFWLRQFRVWVIRUWKHLUPXQLFLSDO
ERQGWUDQVDFWLRQV



/DZUHQFH+DUULVDQG0LFKDHO3LZRZDU6HFRQGDU\7UDGLQJ&RVWVLQWKH0XQLFLSDO%RQG0DUNHWJournal of
Finance  KWWSELWO\-RZS&

$P\(GZDUGV/DZUHQFH+DUULVDQG0LFKDHO3LZRZDU³&RUSRUDWH%RQG0DUNHW7UDQVDFWLRQ&RVWVDQG
7UDQVSDUHQF\´Journal of Finance  KWWSELWO\%E\\

(ULN56LUUL5HSRUWRQ6HFRQGDU\0DUNHW7UDGLQJLQWKH0XQLFLSDO6HFXULWLHV0DUNHW-XO\
KWWSELWO\[XVOZ&
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6LUULDOVRIRXQGWKDWSDLUHGWUDGHGLIIHUHQWLDOVDUHQRWLFHDEO\KLJKHUZKHQWUDGHVLQYROYHD
FXVWRPHUDVRSSRVHGWRDQRWKHUGHDOHU)RUH[DPSOHWKHDYHUDJHFXVWRPHUWRFXVWRPHU
GLIIHUHQWLDOZDVESV SHUFHQW ZKHUHDVWKHDYHUDJHGLIIHUHQWLDORIPRYLQJPXQLFLSDO
VHFXULWLHVIURPDQRWKHUGHDOHUWRDFXVWRPHUZKRERXJKWPXQLFLSDOVHFXULWLHVZDVESV 
SHUFHQW DQGWKHDYHUDJHGLIIHUHQWLDORIPRYLQJPXQLFLSDOVHFXULWLHVIURPDFXVWRPHUZKRVROG
PXQLFLSDOVHFXULWLHVWRDQRWKHUGHDOHUZDVESV SHUFHQW $VH[SHFWHGWKHDYHUDJH
GLIIHUHQWLDORIPRYLQJVHFXULWLHVIURPRQHGHDOHUWRDQRWKHUGHDOHUZDVWKHORZHVWDWESV 
SHUFHQW 7KLVHYLGHQFHVXSSRUWVWKHFRQFOXVLRQWKDWGHDOHUVPD\EHWDNLQJDGYDQWDJHRIOHVV
LQIRUPHGFXVWRPHUVE\FKDUJLQJWKHPKLJKHUWUDQVDFWLRQFRVWVZKLOHFKDUJLQJHDFKRWKHU
PLQLPDOFRVWVWRWUDGHVHFXULWLHV

%RQG0DUNHW2SDFLW\
)RUDOOWKHUHFHQWDWWHQWLRQ86HTXLW\PDUNHWVWUXFWXUHKDVUHFHLYHGUHFHQWO\WKHUHLV
PXFKJUHDWHUSULFHWUDQVSDUHQF\LQRXUHTXLW\PDUNHWVWKDQWKHUHLVLQRXUIL[HGLQFRPHPDUNHWV
)RUH[DPSOHUHWDLOVWRFNLQYHVWRUVFDQVHHDFRQWLQXRXVVWUHDPRISXEOLFO\DYDLODEOHLQIRUPDWLRQ
DERXWWKHSULFHVDWZKLFKRWKHUPDUNHWSDUWLFLSDQWVPD\EHZLOOLQJWREX\RUVHOOVWRFNV1R
SXEOLFO\DYDLODEOHSUHWUDGHSULFHLQIRUPDWLRQH[LVWVLQWKHERQGPDUNHW

,QDGGLWLRQILUPVDUHUHTXLUHGWRSURYLGHRQWKHLUFXVWRPHU¶VFRQILUPDWLRQWKHWUDQVDFWLRQ
FRVWVWKHFXVWRPHUSDLGIRUDOOVWRFNWUDQVDFWLRQVUHJDUGOHVVRIZKHWKHUWKHILUPVH[HFXWHGWKH
WUDQVDFWLRQLQDQDJHQF\RUSULQFLSDOFDSDFLW\,QERQGWUDQVDFWLRQVILUPVDUHRQO\UHTXLUHGWR
SURYLGHRQWKHLUFXVWRPHU¶VFRQILUPDWLRQWKHFXVWRPHU¶VWUDQVDFWLRQFRVWVLIWKHILUPH[HFXWHG
WKHWUDQVDFWLRQLQDQDJHQF\FDSDFLW\7KXVLIDQLQWHUPHGLDU\DUUDQJHVDWUDGHIRUDFXVWRPHURQ
DQDJHQF\EDVLVWKHLQWHUPHGLDU\PXVWGLVFORVHRQWKHFXVWRPHU¶VWUDGHFRQILUPDWLRQWKH
WUDQVDFWLRQFRVWVKHRUVKHSDLGUHIOHFWHGDVDFRPPLVVLRQ+RZHYHULIDQLQWHUPHGLDU\DUUDQJHV
DWUDGHIRUDFXVWRPHURQDSULQFLSDOEDVLVWKHLQWHUPHGLDU\KDVQRGXW\WRGLVFORVHRQWKH
FXVWRPHU¶VWUDGHFRQILUPDWLRQWKHWUDQVDFWLRQFRVWVKHRUVKHSDLGUHIOHFWHGDVDPDUNXSRU
PDUNGRZQ7KLVLVHVVHQWLDOO\DUHJXODWRU\ORRSKROHWKDWDOORZVERQGLQWHUPHGLDULHVWRWUHDW
IXQFWLRQDOO\HTXLYDOHQWWUDQVDFWLRQVGLIIHUHQWO\IRUGLVFORVXUHSXUSRVHVEDVHGRQKRZWKH\
FKRRVHWRFKDUDFWHUL]HWKHLUWUDQVDFWLRQV

*LYHQWKLVUHJXODWRU\LQFRQVLVWHQF\ZKLFKDOORZVILUPVWRFKRRVHZKHWKHUWKHLUFOLHQWV
UHFHLYHFRQILUPDWLRQGLVFORVXUHRIWKHFRVWVWKH\DUHSD\LQJLWLVKDUGO\VXUSULVLQJWKDWILUPV
H[HFXWHYLUWXDOO\DOOFXVWRPHUWUDQVDFWLRQVLQDSULQFLSDOFDSDFLW\7KLVDOORZVILUPVWR
HIIHFWLYHO\ZLWKKROGLQIRUPDWLRQIURPWKHLUFOLHQWVWKDWWKHLUFOLHQWVZRXOGILQGXVHIXO$VD
UHVXOWILUPVDUHDEOHWRFKDUJHPRUHWKDQWKH\RWKHUZLVHZRXOGLIWKH\SURYLGHGWKDWFRVW
LQIRUPDWLRQWRWKHLUFOLHQWV,URQLFDOO\EHFDXVHFXVWRPHUVGRQRWVHHDQ\WUDQVDFWLRQFRVWVRQ
WKHLUFRQILUPDWLRQVWKH\PD\PLVWDNHQO\EHOLHYHWKDWWKH\DUHQ¶WSD\LQJDQ\WUDGLQJFRVWVRQ
WKHLUERQGWUDQVDFWLRQV,QUHDOLW\WKH\DUHOLNHO\SD\LQJVRPHRIWKHKLJKHVWWUDGLQJFRVWVLQWKH
PDUNHW

:HUHFRJQL]HWKDWWKHUHKDYHEHHQQRWDEOHHIIRUWVWRLQFUHDVHSRVWWUDGHWUDQVSDUHQF\LQ
WKHERQGPDUNHWLQUHFHQW\HDUV,Q-XO\7UDQVDFWLRQ5HSRUWLQJDQG&RPSOLDQFH(QJLQH
75$&( EHJDQUHTXLULQJERQGGHDOHUVWRUHSRUWWUDQVDFWLRQGDWDLQ86FRUSRUDWHERQGVLQQHDU
UHDOWLPHWRZKDWZDVWKHQWKH1DWLRQDO$VVRFLDWLRQRI6HFXULW\'HDOHUV QRZ),15$ ZKLFK
PDGHWKDWWUDQVDFWLRQGDWDDYDLODEOHWRWKHSXEOLFIRUIUHH6LPLODUO\LQ-DQXDU\WKH065%
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EHJDQGLVVHPLQDWLQJ86PXQLFLSDOERQGSULFLQJGDWDWRWKHSXEOLFLQUHDOWLPHDQGIRUIUHH
0DUNHWLQIRUPDWLRQZDVILUVWSRVWHGRQWKH%RQG0DUNHW$VVRFLDWLRQ¶VLQYHVWRUHGXFDWLRQ
ZHEVLWHEXWZDVUHORFDWHGLQ0DUFKWR065%¶V(OHFWURQLF0XQLFLSDO0DUNHW$FFHVV
(00$ ZHEVLWH7KHUHLVHYLGHQFHWKDWRYHUDOOWUDQVDFWLRQFRVWVKDYHGHFUHDVHGERWKIRU
FRUSRUDWHDQGPXQLFLSDOERQGWUDQVDFWLRQVVLQFHWUDQVDFWLRQGDWDKDVEHHQPDGHDYDLODEOH

+RZHYHUZKLOHRYHUDOOERQGWUDGLQJFRVWVKDYHIDOOHQDVDUHVXOWRILQFUHDVHGSULFH
WUDQVSDUHQF\WKHHYLGHQFHVXJJHVWVWKDWWKRVHEHQHILWVKDYHQRWEHHQQRWLFHDEOHIRUDOOLQYHVWRUV
$FFRUGLQJWR&RPPLVVLRQHU3LZRZDUIRUH[DPSOHZKLOHLQVWLWXWLRQDODQGVRSKLVWLFDWHG
LQYHVWRUVKDYHVHHQWKHLUERQGWUDGLQJFRVWVIDOOUHWDLOLQYHVWRUV¶WUDGLQJFRVWVUHPDLQKLJK7KLV
LVOLNHO\EHFDXVHLQVWLWXWLRQDODQGVRSKLVWLFDWHGLQYHVWRUVNQRZWKDW75$&(DQG(00$H[LVW
NQRZKRZWRDFFHVVWKHLQIRUPDWLRQRQWKRVHVLWHVDQGNQRZKRZWRLQWHUSUHWWKHWUDQVDFWLRQ
LQIRUPDWLRQWKDWWKH\ILQGLQRUGHUWRJDXJHZKHWKHUWKH\DUHSD\LQJIDLUSULFHV0RVWUHWDLO
LQYHVWRUVRQWKHRWKHUKDQGOLNHO\GRQRWNQRZWKHZHEVLWHVH[LVWDQGHYHQLIWKH\GLGDUHQRW
LQDSRVLWLRQWRXVHWKRVHZHEVLWHVZLWKDQ\UHDVRQDEOHGHJUHHRIH[SHUWLVH$VDUHVXOWWKH\
OLNHO\DUHQRWDEOHWRUHDOL]HWKHEHQHILWVWKDWWKHVHZHEVLWHVFDQRIIHU

8QUHDOLVWLF([SHFWDWLRQVRI5HWDLO,QYHVWRUV
,W¶VQRWUHDOLVWLFWRH[SHFWUHWDLOLQYHVWRUVWRXVH75$&(DQG(00$ZLWKDQ\UHDVRQDEOH
GHJUHHRIH[SHUWLVH,QRUGHUWRXVH75$&(DQG(00$RQHKDVWRNQRZHDFKZHEVLWHH[LVWV
DQGZKDWVSHFLILFDOO\HDFKZHEVLWHRIIHUV,WZRXOGOLNHO\FRQIXVHDQLQYHVWRUWKDWKHRUVKHKDV
WRJRWRGLIIHUHQWZHEVLWHVWRVHHGLIIHUHQWW\SHVRIUHFHQWERQGWUDQVDFWLRQV(YHQDVVXPLQJWKDW
DUHWDLOLQYHVWRUNQRZVWKDWWKRVHZHEVLWHVH[LVWRQHZRXOGKDYHWRNQRZWKHSUHFLVHLQIRUPDWLRQ
RQHLVORRNLQJIRUWKHQRQHZRXOGKDYHWRDFWXDOO\ILQGWKDWLQIRUPDWLRQ)LQDOO\DVVXPLQJWKDW
DUHWDLOLQYHVWRUNQRZVZKDWLQIRUPDWLRQWRORRNIRUDQGILQGVLWRQHZRXOGQHHGWREHDEOHWR
XQGHUVWDQGDQGPDNHXVHRIWKDWLQIRUPDWLRQIRURQH¶VEHQHILW

$VVXPLQJDQLQYHVWRU*RRJOHV³),15$75$&(´DQGFOLFNVRQWKHILUVWRSWLRQWKH
LQYHVWRUZRXOGVRPHKRZQHHGWRNQRZ²RUILQGWKURXJKWULDODQGHUURU²WKDWRXWRIWKHURXJKO\
VHYHQWHHQRSWLRQVKHRUVKHVKRXOGFOLFNRQ³FRUSRUDWHERQGGDWD´7KHQWKHLQYHVWRUZRXOG
KDYHWRFOLFNRQZZZILQUDRUJPDUNHWGDWDWRILQGLQIRUPDWLRQRQLQGLYLGXDOERQGVWKHQHQWHU
UHOHYDQWVHDUFKWHUPVIROORZHGE\DJUHHLQJWRWKHXVHUDJUHHPHQWEHIRUHFRPLQJWRWKHUHOHYDQW
UHFHQWWUDGHGDWD2QFHDQLQYHVWRUILQDOO\QDYLJDWHGWRWKHUHOHYDQWGDWDKHRUVKHZRXOGKDYHWR
PDNHVHQVHRILWDOO7KDWZRXOGUHTXLUHDQXQGHUVWDQGLQJRIZKDWDOORIWKHGLIIHUHQWFROXPQV
PHDQ WUDGHTXDQWLW\SULFH\LHOGFRXSRQPDWXULW\WLPHRIH[HFXWLRQWUDGHGDWD ZKDWWKH
YDULRXVURZVPHDQLQUHODWLRQWRRQHDQRWKHUDQGKRZWKHURZVDQGFROXPQVUHODWHWRWKHSULFH
WKHLQYHVWRUSDLG([SHFWLQJDQXQVRSKLVWLFDWHGUHWDLOLQYHVWRUWRQDYLJDWHWKURXJKWKLV
EXUGHQVRPHPD]HDQGWKHQXQGHUVWDQGDOORIWKHGDWDSUHVHQWHGVRWKDWLWLVXVHIXOLVWRRWDOODQ
RUGHU



%HVVHPELQGHU0D[ZHOODQG9HQNDWDUDPDQ  (GZDUGV+DUULVDQG3LZRZDU  DQG*ROGVWHLQ
+RWFKNLVVDQG6LUUL  FRQFOXGHWKDWWKHLQFUHDVHGWUDQVSDUHQF\DVVRFLDWHGZLWK75$&(WUDQVDFWLRQUHSRUWLQJ
ZDVDVVRFLDWHGZLWKDGHFOLQHLQLQYHVWRUV¶DYHUDJHWUDGLQJFRVWVLQFRUSRUDWHERQGVSee+HQGULN%HVVHPELQGHUDQG
:LOOLDP0D[ZHOO0DUNHWV7UDQVSDUHQF\DQGWKH&RUSRUDWH%RQG0DUNHW-RXUQDORI(FRQRPLF3HUVSHFWLYHV
9ROXPH1XPEHU6SULQJ'HQJ  DQG6LUUL  FRQFOXGHWKDWWKH065%¶V5HDO7LPH5HSRUWLQJ
6\VWHPDQG(00$ZHUHDVVRFLDWHGZLWKDGHFOLQHLQLQYHVWRUV¶DYHUDJHWUDGLQJFRVWVLQPXQLFLSDOERQGVSee*HQH
'HQJ8VLQJ(PPDWR$VVHVV0XQLFLSDO%RQG0DUNXSV6HFXULWLHV/LWLJDWLRQ*URXS
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(00$LVVLJQLILFDQWO\HDVLHUWRXVHWKDQ75$&(ZLWKYLGHRWXWRULDOVDQGYLVXDO
GHSLFWLRQVRIUHFHQWWUDGHLQIRUPDWLRQ+RZHYHUHYHQ(00$UHTXLUHVDFHUWDLQDPRXQWRI
VRSKLVWLFDWLRQWRPDNHXVHRIWKHGDWDWKDWLVSUHVHQWHG'HVSLWH(00$¶VPRUHXVHUIULHQGO\
GHVLJQLWLVXQUHDOLVWLFWRH[SHFWDQXQVRSKLVWLFDWHGUHWDLOLQYHVWRUWRXQGHUVWDQGDOORIWKHGDWD
WKDWLVSUHVHQWHGDQGWKHQWRPDNHSURGXFWLYHXVHRIWKDWGDWD

7RXQGHUVWDQGZK\LWLVXQUHDOLVWLFWRH[SHFWUHWDLOLQYHVWRUVWRXVH75$&(DQG(00$
SURGXFWLYHO\RQHPXVWFRQVLGHUDW\SLFDOUHWDLOLQYHVWRU¶VILQDQFLDOOLWHUDF\([WHQVLYHUHVHDUFK
KDVGRFXPHQWHGWKHGLVWXUELQJO\ORZOHYHOVRIILQDQFLDOOLWHUDF\DPRQJ$PHULFDQLQYHVWRUV)RU
H[DPSOHWKH6(&¶V$XJXVWVWXG\UHJDUGLQJILQDQFLDOOLWHUDF\DPRQJLQYHVWRUVIRXQGWKDW
UHWDLOLQYHVWRUV³GRQRWSRVVHVVEDVLFNQRZOHGJHRILQWHUHVWUDWHVLQIODWLRQRUULVNDOORIZKLFK
DUHHVVHQWLDOWRPDNLQJZHOOLQIRUPHGLQYHVWPHQWGHFLVLRQV´0RUHVSHFLILFDOO\WKH\DUH
HVVHQWLDOWRPDNLQJZHOOLQIRUPHGERQGWUDQVDFWLRQGHFLVLRQV,IUHWDLOLQYHVWRUVGRQRWSRVVHVV
WKHVHEDVLVOHYHOVRINQRZOHGJHWKHUHLVOLWWOHOLNHOLKRRGWKH\ZLOOEHDEOHWRXVH75$&(DQG
(00$ZLWKDQ\GHJUHHRIVNLOORUH[SHUWLVHRUHYHQWKDWWKH\ZLOONQRZRIWKHLUH[LVWHQFH

,WPD\EHSDUWLFXODUO\XQUHDOLVWLFWRH[SHFWIL[HGLQFRPHUHWDLOLQYHVWRUVWRXVH75$&(
DQG(00$)L[HGLQFRPHPDUNHWVDUHJHQHUDOO\WLOWHGWRWKHHOGHUO\DQGWKHHOGHUO\KDYHEHHQ
VKRZQWRXVHWKHLQWHUQHWLQORZHUSHUFHQWDJHVWKDQWKHJHQHUDOSRSXODWLRQ)RUH[DPSOHZKLOH
URXJKO\SHUFHQWRI$PHULFDQDGXOWVXVHWKHLQWHUQHWRQO\SHUFHQWDERYHWKHDJHRIXVH
WKHLQWHUQHW7KXVWKHUHWDLOLQYHVWRUVZKRZRXOGPRVWEHQHILWIURPFHUWDLQSULFLQJLQIRUPDWLRQ
PD\QRWKDYHDFFHVVWRLW

0HWKRGRI'HOLYHU\0DWWHUV
7KHRQO\ZD\WRHQVXUHWKDWUHWDLOLQYHVWRUVDUHUHFHLYLQJQHFHVVDU\FRVWLQIRUPDWLRQLVWR
SURYLGHLWGLUHFWO\WRWKHP5HVHDUFKVKRZVWKDWWKHPHWKRGWKDWLQIRUPDWLRQLVGHOLYHUHGPDWWHUV
,QIRUPDWLRQPXVWEHSURYLGHGLQDQHDVLO\DFFHVVLEOHPDQQHUZLWKDVIHZEDUULHUVDVSRVVLEOHWR
KDYHWKHKLJKHVWLPSDFWDQGEHPRVWHIIHFWLYH-XVWEHFDXVHWKHLQIRUPDWLRQLVDYDLODEOH
VRPHZKHUHGRHVQRWPHDQWKDWLWZLOOEHDFFHVVHG$QGLQIDFWZKHQ&)$VXUYH\HGLQYHVWRUV
IRUDUHSRUWRQLQWHUQHWGLVFORVXUHVLQYHVWRUVZHUHYHU\VNHSWLFDORIGLVFORVXUHVEHLQJPDGH
DYDLODEOHEXWQRWEHLQJSURYLGHGGLUHFWO\

7KHUHIRUHIRUERQGSULFHGLVFORVXUHVWREHWKHPRVWHIIHFWLYHDQGWRIXOILOOLQYHVWRU
SUHIHUHQFHVZHVWURQJO\VXSSRUWGLUHFWO\SURYLGLQJUHWDLOLQYHVWRUVRQWKHLUFRQILUPDWLRQVWKH
FRVWVWKH\DUHSD\LQJWKHFRVWVWKHLUGHDOHUVDUHSD\LQJDQGWKHGLIIHUHQWLDOVEHWZHHQWKRVHWZR
SULFHV'LUHFWO\SURYLGLQJUHWDLOLQYHVWRUVZLWKWKLVLQIRUPDWLRQUDWKHUWKDQUHTXLULQJWKHPWR
VHDUFKLWRXWRQWKHLURZQZLOOORZHUWKHEDUULHUVWRDFFHVVWKDWUHWDLOLQYHVWRUVFXUUHQWO\FRQIURQW
LQFUHDVLQJWKHOLNHOLKRRGWKDWWKH\VHHDQGXQGHUVWDQGWKHWUDQVDFWLRQFRVWVWKH\DUHSD\LQJ:LWK
WKLVLQIRUPDWLRQSUHVHQWHGWRWKHPWKH\ZLOOEHLQDEHWWHUSRVLWLRQWRDVVHVVZKHWKHUWKH\DUH



6WXG\5HJDUGLQJ)LQDQFLDO/LWHUDF\$PRQJ,QYHVWRUV$V5HTXLUHGE\6HFWLRQRIWKH'RGG)UDQN:DOO6WUHHW
5HIRUPDQG&RQVXPHU3URWHFWLRQ$FW6WDIIRIWKH2IILFHRI,QYHVWRU(GXFDWLRQDQG$GYRFDF\RIWKH866HFXULWLHV
DQG([FKDQJH&RPPLVVLRQDWYLLYLLL$XJXVWKWWSXVDJRYI0$%9=

See%DUEDUD5RSHU&DQWKH,QWHUQHW7UDQVIRUP'LVFORVXUHVIRUWKH%HWWHU"&RQVXPHU)HGHUDWLRQRI$PHULFD
-DQXDU\KWWSELWO\&Z(E-6

Id

Page 226 of 474

UHFHLYLQJDIDLUGHDODQGZKHWKHUWKHLUGHDOHUVDUHIXOILOOLQJWKHLUEHVWH[HFXWLRQGXWLHV$VD
UHVXOWWKLVLQIRUPDWLRQZLOODOORZUHWDLOLQYHVWRUVWRPDNHPRUHLQIRUPHGLQYHVWPHQWGHFLVLRQV

:LWKUHJDUGWRWKHVSHFLILFSURSRVDOZHEHOLHYH),15$DQG065%KDYHGRQHDVHQVLEOH
MRELQFUDIWLQJDZRUNDEOHUXOHWKDWLVOLNHO\WREHQHILWUHWDLOLQYHVWRUVVLJQLILFDQWO\5HJDUGLQJD
IHZVSHFLILFSRLQWV
x 'HILQLQJ³TXDOLI\LQJVL]H´DVDSXUFKDVHRUVDOHWUDQVDFWLRQRIERQGVRUOHVVRUERQGV
ZLWKDIDFHYDOXHRIRUOHVVVWULNHVXVDVDUHDVRQDEOHDWWHPSWWRFDSWXUHWKRVH
WUDGHVWKDWDUHUHWDLOLQQDWXUH$FFRUGLQJWR6LUUL¶VUHVHDUFKLQWKHPXQLFLSDOVHFXULWLHV
PDUNHWSHUFHQWRIDOOWUDGHVZHUHLQSDUDPRXQWVRYHU$VVXPLQJWKRVH
QXPEHUVDUHVLPLODULQWKHFRUSRUDWHFRQWH[WLWLVOLNHO\WKDWWKRVHWUDGHVDUHEHLQJ
XQGHUWDNHQE\PRUHVRSKLVWLFDWHGZHDOWKLHULQYHVWRUVSRVVLEO\HYHQVPDOOLQVWLWXWLRQV
+RZHYHULWLVVWLOOSRVVLEOHIRUXQVRSKLVWLFDWHGUHWDLOLQYHVWRUVWREHWUDGLQJPRUHWKDQ
ZKDWLVFRQVLGHUHGDTXDOLI\LQJVL]HXQGHUWKHUXOH0RUHRYHULWPLJKWEHSRVVLEOHIRU
GHDOHUVWRJDPHWKHV\VWHPE\FRQGXFWLQJWUDQVDFWLRQVWKDWIDOOMXVWRXWVLGHWKHVL]HOLPLWV
RIWKHUXOH7KHUHIRUHZHXUJH),15$DQG056%WRFRQWLQXHWRPRQLWRUWKHFRVWVRI
WUDQVDFWLRQVWKDWIDOORXWVLGHWKHGHILQLWLRQ,ILWDSSHDUVWKDWFHUWDLQLQYHVWRUVDUH
WUDQVDFWLQJLQODUJHUTXDQWLWLHVDQGSDUDPRXQWVDQGDUHEHLQJWDNHQDGYDQWDJHRIE\
SD\LQJH[FHVVLYHO\KLJKWUDQVDFWLRQFRVWVDQG),15$DQG065%EHOLHYHWKDWWKH\DUH
SD\LQJWKRVHFRVWVEHFDXVHWKHGHILQLWLRQRITXDOLI\LQJVL]HLVWRRQDUURZRUWRRULJLG
),15$DQG065%VKRXOGVHHNWRH[SDQGWKHGHILQLWLRQRIWKHUXOH
x /LPLWLQJWKHSURSRVDOWRVDPHWUDGLQJGD\DSSHDUVWREHDUHDVRQDEOHFRQVWUDLQWRQWKH
DSSOLFDWLRQRIWKHUXOH),15$KDVREVHUYHGWKDWRYHUSHUFHQWRIUHWDLOVL]HFXVWRPHU
WUDGHVUHFHQWO\KDGFRUUHVSRQGLQJSULQFLSDOWUDGHVRQWKHVDPHWUDGLQJGD\,QRYHU
SHUFHQWRIWKHVHWUDGHVWKHSULQFLSDODQGWKHFXVWRPHUWUDGHVRFFXUUHGZLWKLQWKLUW\
PLQXWHVRIHDFKRWKHU6LPLODUO\6LUULIRXQGWKDWSHUFHQWRIWKHWRWDOQXPEHURIWUDGH
SDLUVRFFXUUHGRQWKHVDPHGD\DQGWKDWDOPRVWSHUFHQWRIVDPHGD\SDLUWUDGHV
RFFXUUHGZLWKLQWKLUW\PLQXWHVRIHDFKRWKHU,IFXUUHQWWUDGLQJSDWWHUQVFRQWLQXHWKHVH
WUDGHVZLOOEHFDSWXUHGXQGHUWKHUXOH+RZHYHULWLVSRVVLEOHWKDWGHDOHUV¶WUDGLQJ
SDWWHUQVPLJKWFKDQJHWRDYRLGKDYLQJWRFRPSO\ZLWKWKHUXOH)RUH[DPSOHWKH\FRXOG
KROGSRVLWLRQVRYHUQLJKWWRDYRLGEHLQJVXEMHFWWRWKHGLVFORVXUHUHTXLUHPHQWVRIWKHUXOH
:KLOHZHGRQ¶WWKLQNILUPVDUHOLNHO\WRVXEMHFWWKHPVHOYHVWRVXEVWDQWLDOLQFUHDVHVLQULVN
PHUHO\WRDYRLGFRPSO\LQJZLWKWKHUXOHZHFDQQRWUXOHRXWWKHSRVVLELOLW\WKDWWKH\
ZRXOGYLHZWKLVDVDUHDVRQDEOHULVN:HWKHUHIRUHXUJH),15$DQG065%WRFRQWLQXHWR
PRQLWRUWUDGLQJDFWLYLWLHVWRHQVXUHWKDWWKHLQWHQWRIWKHUXOHLVEHLQJIXOILOOHGWRWKH
PD[LPXPH[WHQWSRVVLEOH
x :HVWURQJO\VXSSRUWUHTXLULQJGLVFORVXUHRISULFLQJLQIRUPDWLRQIRUDOOWUDGHVLQWKHVDPH
VHFXULW\RQWKHVDPHGD\RIWUDGLQJUDWKHUWKDQOLPLWLQJGLVFORVXUHWRULVNOHVVSULQFLSDO
WUDQVDFWLRQV:HDJUHHWKDWLWZLOODOORZIRUDPRUHPHFKDQLFDODSSURDFKE\ILUPVWKDQD
ULVNOHVVSULQFLSDODSSURDFKZKLFKPD\UHTXLUHILUPVWRFRQGXFWDWUDGHE\WUDGHDQDO\VLV
WRGHWHUPLQHZKHWKHUDVSHFLILFWUDGHZDV³ULVNOHVV´7KLVDSSURDFKZLOODOVRDOORZIRUD
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PRUHPHFKDQLFDOUHJXODWRU\UHYLHZIRUFRPSOLDQFHE\),15$DQG065%7RZDUGWKLV
HQGZHDUHSOHDVHGWKDWYDJXHDQGGLIILFXOWWRDSSO\WHUPVVXFKDV³HVVHQWLDOO\ULVNOHVV´
DQG³QHDUO\FRQWHPSRUDQHRXV´ZHUHQRWLQFOXGHGLQWKHUXOHV¶ODQJXDJH
x 2QHFODULILFDWLRQLQWKHSURSRVDOLVDEVROXWHO\QHFHVVDU\UHJDUGLQJGLVFORVXUHRIWKH
GLIIHUHQFHEHWZHHQWKHFXVWRPHU¶VSULFHDQGWKHLQWHUPHGLDU\¶VSULFH:HVWURQJO\XUJH
),15$DQG065%WRUHTXLUHGHDOHUVWRGLVFORVHWKHDPRXQWRIWKHSULFHGLIIHUHQWLDO
%27+DVDSHUFHQWDJHRIWKHWRWDODPRXQW$1'DVDWRWDOGROODUDPRXQWEDVHGRQWKH
QXPEHURIERQGVSXUFKDVHGRUVROG$PSOHUHVHDUFKVKRZVWKDWUHWDLOLQYHVWRUVKDYH
WURXEOHFRPSDULQJSHUFHQWDJHVDQGWRWDODPRXQWVLQFRVWVDQGWKDWWRWDOGROODUDPRXQWV
DUHIDUPRUHFRPSHOOLQJWRLQYHVWRUVWKDQSHUFHQWDJHV)XUWKHUPRUHDVTXHVWLRQLQ
),15$¶VSURSRVDOGHPRQVWUDWHVHYHQLQWKHVLPSOHVWRIWUDQVDFWLRQVVHYHUDOVWHSVZRXOG
EHUHTXLUHGIRUDQLQYHVWRUWRFRPSXWHWKHWRWDOGROODUDPRXQWGLIIHUHQWLDO7KHOLNHOLKRRG
RIKXPDQHUURULVH[WUHPHO\KLJK$QGLIUHWDLOLQYHVWRUVGRLQIDFWPDNHFRPSXWDWLRQDO
HUURUVWKHXWLOLW\RIWKLVHQWLUHSURSRVDOZLOOEHVHULRXVO\GLOXWHG7KHUHIRUHLWLV
LPSHUDWLYHWKDWWKLVLQIRUPDWLRQEHSURYLGHGWRUHWDLOLQYHVWRUVLQWKHFOHDUHVWZD\
SRVVLEOH
&RXQWHULQJ,QGXVWU\¶V$UJXPHQWV

:HH[SHFWH[WHQVLYHLQGXVWU\RSSRVLWLRQWRWKLVSURSRVDOJLYHQWKDWGHDOHUVKDYHDYHVWHG
LQWHUHVWLQPDLQWDLQLQJDFHUWDLQOHYHORIRSDFLW\LQWKLVPDUNHWVRWKH\FDQFRQWLQXHWRH[WUDFW
UHQWVIURPOHVVLQIRUPHGFXVWRPHUV7KLVSURSRVDOLVOLNHO\WRWKUHDWHQGHDOHUVEHFDXVHIRVWHULQJ
LQFUHDVHGSULFHDZDUHQHVVDQGFRPSHWLWLRQZLOOXOWLPDWHO\ORZHULQYHVWRUV¶WUDQVDFWLRQFRVWV
WKHUHE\ORZHULQJGHDOHUV¶SURILWV:HZRXOGOLNHWRDGGUHVVVHYHUDOLQGXVWU\DUJXPHQWVZHKDYH
DOUHDG\VHHQ
x ³,QYHVWRUVPD\VHHWKHSULFHVDQGSULFHGLIIHUHQWLDOVWKH\DUHSD\LQJEXWQRWXQGHUVWDQG
WKHPLQWKHFRQWH[WLQZKLFKGHDOHUVRSHUDWH7KRVHSULFHVGRQ¶WUHIOHFWDOOWKHZRUN
GHDOHUVXQGHUWDNHWRDUUDQJHFXVWRPHUWUDQVDFWLRQV´7KDWPD\EHWUXH'HDOHUVDUH
HQWLWOHGWRUHDVRQDEOHFRPSHQVDWLRQIRUWKHLUVHUYLFHVDQGLIFHUWDLQVHUYLFHVVXFKDV
ORFDWLQJDQGDUUDQJLQJWUDQVDFWLRQVLQLOOLTXLGVHFXULWLHVDUHPRUHODERULQWHQVLYHGHDOHUV
VKRXOGEHSDLGDFFRUGLQJO\+RZHYHUWKDWGRHVQRWPHDQWKHLUFXVWRPHUVVKRXOGQRWEH
SURYLGHGQHFHVVDU\FRVWLQIRUPDWLRQ:KDWLWPHDQVLVGHDOHUVVKRXOGEHDEOHWRMXVWLI\
WKHFRVWVWKDWWKH\FKDUJHWKHLUFXVWRPHUV
x ³,QYHVWRUVZLOOEHDQQR\HGDQGFRQIXVHGWRVHHWKHFRVWVWKH\DUHSD\LQJ´7KH
LPSOLFDWLRQRIWKLVDUJXPHQWLVWKDWLQYHVWRUVDUHQRWDZDUHRIWKHFRVWVWKH\DUHSD\LQJ
QRZDQGOHWWLQJWKHPLQRQWKHWUXWKRIZKDWWKH\¶UHDFWXDOO\SD\LQJZLOOPDNHWKHP
XSVHW3HUKDSVWKH\VKRXOGEHXSVHWWROHDUQWKHDPRXQWRIWUDQVDFWLRQFRVWVWKH\¶YHEHHQ
SD\LQJ$VDUHVXOWRISURYLGLQJFXVWRPHUVFRVWLQIRUPDWLRQGLUHFWO\LWPD\FUHDWHDQ
HQYLURQPHQWLQZKLFKWKH\DUHDEOHWREHPRUHFRVWVHQVLWLYH
x ³0RUHSULFHWUDQVSDUHQF\ZLOOKDUPERQGPDUNHWOLTXLGLW\´7KLVLVWKHVDPHDUJXPHQW
WKH%RQG0DUNHW$VVRFLDWLRQWKHWUDGHRUJDQL]DWLRQIRUERQGGHDOHUVPDGHZKHQ


Id

Page 228 of 474

75$&(EHFDPHRSHUDWLRQDO:KLOHLQGXVWU\FODLPHGWKDWFRUSRUDWHERQGWUDGLQJZRXOG
EHPRUHGLIILFXOWVHYHUDOVWXGLHVIRXQGWKDWWUDGLQJFRVWVGHFUHDVHGDQGOLTXLGLW\DQG
WUDGLQJDFWLYLW\LQFUHDVHG7KHUHLVQRUHDVRQWKDWSURYLGLQJPXFKRIWKHVDPH
LQIRUPDWLRQWKURXJKDPRUHHIIHFWLYHWUDQVPLVVLRQFKDQQHOZLOOKDYHDQ\GHOHWHULRXV
HIIHFWRQOLTXLGLW\

&RQFOXVLRQ
:KLOHZHGRQRWEHOLHYHWKDWGLVFORVXUHDORQHFDQDGGUHVVWKHPDQ\LVVXHVWKDWDIIHFW
UHWDLOLQYHVWRUVGLVFORVXUHLVDQHVVHQWLDOLQYHVWRUSURWHFWLRQWRROWKDWLIGRQHSURSHUO\FDQ
LQFUHDVHWKHOLNHOLKRRGWKDWLQYHVWRUVPDNHPRUHLQIRUPHGFKRLFHV(YHQPLQRULPSURYHPHQWVWR
WKHFRQWHQWDQGGHOLYHU\RIWKHGLVFORVXUHVWKDWUHWDLOLQYHVWRUVUHFHLYHFDQLQIOXHQFHLQYHVWRUV¶
XQGHUVWDQGLQJRILQIRUPDWLRQDQGWKHFKRLFHVWKH\PDNHDVDUHVXOW

5HWDLOLQYHVWRUVLQIL[HGLQFRPHPDUNHWVFXUUHQWO\DUHSD\LQJH[WUHPHO\KLJKWUDQVDFWLRQ
FRVWVDQGHYLGHQFHVXJJHVWVWKDWWKH\DUHSD\LQJWKRVHFRVWVEHFDXVHWKH\DUHQRWEHLQJSURYLGHG
HVVHQWLDOFRVWLQIRUPDWLRQ7KHVHSURSRVDOVZLOOSXWUHWDLOLQYHVWRUVLQDEHWWHUSRVLWLRQWR
XQGHUVWDQGWKHFRVWVWKH\DUHSD\LQJDQGWRDVVHVVZKHWKHUWKRVHFRVWVDUHUHDVRQDEOH7KH
LQIRUPDWLRQWKDWLVSURYLGHGZLOODOVRIRVWHULQFUHDVHGSULFHFRPSHWLWLRQLQIL[HGLQFRPHPDUNHWV
ZKLFKH[SHULHQFHVXJJHVWVZLOOXOWLPDWHO\ORZHULQYHVWRUV¶WUDQVDFWLRQFRVWV:HWKHUHIRUH
VWURQJO\VXSSRUW),15$¶VDQG065%¶VSURSRVDOVWRHQKDQFHIL[HGLQFRPHPDUNHWWUDQVSDUHQF\
IRUUHWDLOLQYHVWRUV

5HVSHFWIXOO\VXEPLWWHG

0LFDK+DXSWPDQ
)LQDQFLDO6HUYLFHV&RXQVHO
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Interactive Data
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&URVE\'ULYH
%HGIRUG0$

7HO
)D[

ZZZLQWHUDFWLYHGDWDFRP




6(179,$(/(&7521,&68%0,66,21
0DUFLD($VTXLWK
2IILFHRIWKH&RUSRUDWH6HFUHWDU\
)LQDQFLDO,QGXVWU\5HJXODWRU\$XWKRULW\
.6WUHHW1:
:DVKLQJWRQ'&
5RQDOG:6PLWK
&RUSRUDWH6HFUHWDU\
0XQLFLSDO6HFXULWLHV5XOHPDNLQJ%RDUG
'XNH6WUHHW6XLWH
$OH[DQGULD9$
5(),15$5HJXODWRU\1RWLFHDQG065%5HJXODWRU\1RWLFH

'HDU0U6PLWKDQG0V$VTXLWK

,QWHUDFWLYH'DWDDSSUHFLDWHVWKHRSSRUWXQLW\WRFRPPHQWRQWKHFRRUGLQDWHGUXOHSURSRVDOV
),15$DQG065%FRQFHUQLQJWKHGLVFORVXUHRISULFLQJLQIRUPDWLRQRQUHWDLO
IL[HGLQFRPHWUDQVDFWLRQVSXEOLVKHG1RYHPEHU:HVXSSRUWWKHRYHUDUFKLQJJRDORI
LQFUHDVHGWUDQVSDUHQF\IRUIL[HGLQFRPHLQYHVWRUVDQGWKHFRPPLWPHQWRIWKH)LQDQFLDO,QGXVWU\
5HJXODWRU\$XWKRULW\ ),15$ DQGWKH0XQLFLSDO6HFXULWLHV5XOHPDNLQJ%RDUG 065% LQWKLV
DUHD7KHJRDORILQFUHDVHGWUDQVSDUHQF\VKRXOGEDODQFHWKHFRVWVWRWKHLQGXVWU\ZLWKWKHXWLOLW\
RIWKHSURSRVHGGLVFORVXUHVWRLQYHVWRUVZKLOHPLQLPL]LQJDQ\GHOHWHULRXVHIIHFWVWRWKHIL[HG
LQFRPHPDUNHWV
,QWHUDFWLYH'DWDLVQRWDEURNHUGHDOHUDQGWKHUHIRUHLVQRWZHOOSRVLWLRQHGWRFRPPHQWRQPDQ\
RIWKHTXHVWLRQVSRVHGLQWKHUHOHDVHVVXFKDVWKRVHFRQFHUQLQJWKHPHFKDQLFVRIFRQILUPDWLRQ
VWDWHPHQWJHQHUDWLRQ5DWKHURXUFRPPHQWVIRFXVRQRXUREVHUYDWLRQVUHJDUGLQJWUDQVDFWLRQ
FRVWVLQIL[HGLQFRPHPDUNHWVDQGWKHXVDELOLW\RIWKHSURSRVHGGLVFORVXUHVWRUHWDLOLQYHVWRUV
:HILQGWKDWZKLOHWKHSURSRVDOVZRXOGJHQHUDWHDGGLWLRQDOLQIRUPDWLRQIRUUHWDLOLQYHVWRUVWKHVH
LQYHVWRUVZRXOGFRQWLQXHWRODFNWKHQHFHVVDU\FRQWH[WRULQVLJKWWREHDEOHWRLQWHUSUHWWKDW
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LQIRUPDWLRQ$VDUHVXOWZHVXJJHVWDOWHUQDWLYHGLVFORVXUHVDQGPHWKRGVRIFRPPXQLFDWLRQZLWK
UHWDLOLQYHVWRUVEHH[SORUHG
,QWHUDFWLYH'DWDSURYLGHVLQGHSHQGHQWHYDOXDWLRQVWRRYHUJOREDORUJDQL]DWLRQVLQFOXGLQJ
EDQNVEURNHUVLQVXUDQFHILUPVKHGJHIXQGVDQGPXWXDOIXQGV7KHVHHYDOXDWLRQVXQGHUSLQ
PDQ\IDFHWVRIWKHIL[HGLQFRPHLQYHVWPHQWOLIHF\FOHUDQJLQJIURPWUDGLQJ206DQGSRUWIROLR
DQDO\WLFVSODWIRUPV VXFKDVRXURZQ%RQG(GJHDQDO\WLFVVROXWLRQV WRSHUIRUPDQFHULVNDQG
FRPSOLDQFHV\VWHPVDVZHOODVSRUWIROLRDFFRXQWLQJDQG1$9FDOFXODWLRQSURFHVVHV7KH
IRXQGDWLRQRIRXUDSSURDFKWRHYDOXDWLQJPLOOLRQLQVWUXPHQWVOLHVLQWKHFRPELQDWLRQRIRXU
H[WHQVLYHVHWRIPDUNHWGDWD LQFOXGLQJ),15$¶V75$&(DQGWKH065%5HDOWLPH7UDQVDFWLRQ
5HSRUWLQJ6\VWHPDORQJZLWKDGGLWLRQDOSUHWUDGHLQIRUPDWLRQVRXUFHGIURPERWKWKHVHOOVLGH
DQGEX\VLGH RXUULFKVHWRIPRGHOVDQGWKHH[SHUWRYHUVLJKWSURYLGHGE\DQ(YDOXDWHG6HUYLFHV
WHDPRIDSSUR[LPDWHO\SURIHVVLRQDOV0RUHUHFHQWO\,QWHUDFWLYH'DWDKDVGHYHORSHG
&RQWLQXRXV)L[HG,QFRPH(YDOXDWLRQVSURGXFLQJDQLQWUDGD\VWUHDPLQJIL[HGLQFRPHHYDOXDWLRQ
VHUYLFHWKDWFDQDVVLVWZLWKSUHWUDGHSULFHGLVFRYHU\DQGSRVWWUDGHSHUIRUPDQFHDQDO\VLVDPRQJ
RWKHUDSSOLFDWLRQV
,QWHUDFWLYH'DWD¶VLPPHUVLYHHYDOXDWLRQVDSSURDFKPDNHVXVDNHHQREVHUYHURIIL[HGLQFRPH
PDUNHWWUHQGVLQFOXGLQJVKLIWLQJSDWWHUQVLQWUDGHVL]HDQGIUHTXHQF\7RKHOSFRPPXQLFDWHRXU
SHUVSHFWLYHEDVHGRQWKHVHPDUNHWVXUYHLOODQFHDFWLYLWLHVZHKDYHUHFHQWO\XQGHUWDNHQD
XSGDWHWRRXUSUHYLRXVH[WHUQDOWUDQVDFWLRQFRVWVZKLWHSDSHUIURP%RWKSDSHUVDUH
DYDLODEOHRQWKH,QWHUDFWLYH'DWDZHEVLWHDQGZLOOEHUHIHUHQFHGWKURXJKRXWWKLVOHWWHU2XU
FRPPHQWVLQWKLVOHWWHUGHULYHIURPRXUUROHDVDQLQGHSHQGHQWPDUNHWREVHUYHUDQGRXU
DVVRFLDWHGXQGHUVWDQGLQJRIWKHH[SHUWLVHWKDWLVUHTXLUHGWRDVVHVVDQGWUDQVODWHVXFKWUDQVDFWLRQ
FRVWGDWD
$VQRWHGDERYHWKHUHFHQWSDSHU³7UDQVDFWLRQ&RVWVLQWKH&RUSRUDWH0XQLFLSDODQG$JHQF\
%RQG0DUNHWV´XSGDWHV,QWHUDFWLYH'DWD¶VSULRUZKLWHSDSHU³&RUSRUDWHDQG0XQLFLSDO
%RQG7UDGLQJ&RVWV'XULQJWKH)LQDQFLDO&ULVLV´SXEOLVKHGLQ7KHSDSHUH[DPLQHV
SDWWHUQVRIWUDQVDFWLRQFRVWVRYHUWLPHIRUERWKSDLUHGDQGXQSDLUHGWUDGHVE\HPSOR\LQJWKUHH
GLIIHUHQWPHDVXUHPHQWDSSURDFKHV7KHSDSHUFRQFOXGHVWKDW


6HH³&RUSRUDWHDQG0XQLFLSDO%RQG7UDGLQJ&RVWV'XULQJWKH)LQDQFLDO&ULVLV´E\&LDPSLDQG=LW]HZLW]
DQG ³7UDQVDFWLRQ &RVWV LQ WKH &RUSRUDWH 0XQLFLSDO DQG $JHQF\ %RQG 0DUNHWV  E\ =LW]HZLW] 

http://go.interactivedata.com/rs/idglobalcrm/images/Corporate-and-Municipal-Bond-Trading-Costs-Duringthe-Financial-Crisis-Aug-2010.pdf
http://go.interactivedata.com/Transaction-Costs-Jan-2015-Web-WPR.html
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x 7UDQVDFWLRQFRVWVIRUWKHSHULRGRIZHUHERWKUHODWLYHO\VWDEOHDQGJHQHUDOO\
ORZHUWKDQWKH\ZHUHGXULQJWKHFUHGLWFULVLV
x 6PDOOLQWUDSHULRGLQFUHDVHVLQWUDQVDFWLRQFRVWVZHUHDOVRQRWHGGXULQJSHULRGVRI
YRODWLOLW\IRUSDUWLFXODUDVVHWFODVVHVVXFKDVLQODWHIRUFRUSRUDWHERQGV
x 3DLUHGERQGDFWLYLW\VXJJHVWLQJULVNOHVVSULQFLSDOWUDQVDFWLRQVZDVDOVRSUHYDOHQW
DOWKRXJKWUDQVDFWLRQFRVWVIRUERWKSDLUHGDQGXQSDLUHGGHDOHUFOLHQWWUDQVDFWLRQVZHUH
VLPLODU+RZHYHUDQH[DPLQDWLRQRIWKHGLVWULEXWLRQRIWUDQVDFWLRQFRVWVZLWKLQVL]H
EDQGVLOOXVWUDWHVFOHDUDV\PPHWU\ZLWKDODUJHUWKWKSHUFHQWLOHGLIIHUHQFHIRUFOLHQW
EX\VDQGDODUJHUWKWKSHUFHQWLOHGLIIHUHQFHIRUFOLHQWVHOOV
x ,QWHUGHDOHUWUDGHVWKDWDUHSDLUHGZLWKFOLHQWWUDGHVUHIOHFWWUDQVDFWLRQFRVWVWKDWDUH
DERXWKDOIRIWKRVHSDLGE\FOLHQWV
x 7UDQVDFWLRQFRVWVH[KLELWDGLUHFWUHODWLRQVKLSZLWKOHQJWKWRPDWXULW\DQGDQLQYHUVH
UHODWLRQVKLSZLWKFUHGLWTXDOLW\
x $YHUDJHWUDQVDFWLRQFRVWVIRUVPDOOHUWUDGHVFRQWLQXHWREHKLJKHUWKDQIRUODUJHU
WUDGHV+RZHYHULWZDVQRWHGWKDWWUDQVDFWLRQFRVWVIRUYHU\VPDOOWUDGHV OHVVWKDQ
 DUHQRODUJHUWKDQWKRVHLQWKHNNUDQJH
x 7KHSDSHUDOVRFRPSDUHVWKHGLIIHUHQFHVLQWUDQVDFWLRQFRVWVREVHUYHGZKHQ
XVLQJ&RQWLQXRXV)L[HG,QFRPH(YDOXDWLRQV XSGDWHGRQDVWUHDPLQJEDVLV
WKURXJKRXWWKHWUDGLQJGD\ DQGILQGVWKDWE\HOLPLQDWLQJWKHµQRLVH¶LQWURGXFHGE\
RYHUQLJKWERQGPRYHPHQWVWKHPHDVXUHPHQWHUURULVUHGXFHGVLJQLILFDQWO\DQGWKH
OHQJWKRIWKHWDLOVGHFUHDVH,QRWKHUZRUGVWUDQVDFWLRQFRVWVZKHQPHDVXUHGDJDLQVW
DYDOXDWLRQEHQFKPDUNRQDQLQWUDGD\EDVLVWHQGWRH[KLELWDWLJKWHUGLVWULEXWLRQ



2
See figures 11 and 12 from the 2014 paper.
3
Although the methodologies are not exactly the same, these patterns can be generally observed by comparing
2010 with 2008-9 in Tables 3A and 3B of the 2010 paper and comparing 2010 with 2011-14 in Figures 5A and 5B of
the 2014 paper
4
See page 8, and Figures 11 and 12 of the 2014 paper.
5
See Tables 2A, 2B and 2C as well as Figures 2A, 2B and 2C of the 2014 paper.
6
See Tables 4A-4D and Figures 4A-4D of the 2014 paper.
7
See Tables 2A-2C of the 2014 paper.
8
Interactive Data launched Continuous Fixed Income Evaluations in 2014. For additional information, please refer
to http://www.interactivedata.com/Assets/DevIDSite/PDF/InteractiveData_Continuous-Evaluated-Pricing.pdf
9
This reduction in distribution can be seen by comparing Figures 4A and 4D as well as Tables 4A and 4D from the
2014 paper.
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7DNHQWRJHWKHUZHEHOLHYHWKHILQGLQJVRXWOLQHGDERYHKLJKOLJKWWKHFRPSRXQGQDWXUHRIIL[HG
LQFRPHWUDQVDFWLRQFRVWYDULDELOLW\7KHVHFRVWVWHQGWRGLIIHUQRWRQO\DFFRUGLQJWRWKHVL]HRI
WKHWUDGHEXWE\ERQGFKDUDFWHULVWLF GLVWDQFHWRPDWXULW\FUHGLWTXDOLW\UHFHQF\RILVVXDQFH
UHODWLYHOLTXLGLW\ E\PDUNHWFRQGLWLRQV HVSHFLDOO\YRODWLOLW\ DVZHOODVE\WUDGLQJSDUWQHUDQG
H[HFXWLRQPHWKRG
7KHUXOHFKDQJHVGHWDLOHGLQ),15$UHOHDVHDQG065%UHOHDVHJHQHUDOO\SURSRVH
WKDWIRUFHUWDLQUHWDLOVL]HGWUDGHV PDLQO\NRUOHVV DGGLWLRQDOLQIRUPDWLRQFRQFHUQLQJ
VDPHGD\RIIVHWWLQJWUDGHVEHSURYLGHGWRWKHFOLHQWDVSDUWRIWKHFRQILUPDWLRQVWDWHPHQW7KH
XQGHUO\LQJUDWLRQDOHLVWKDWKDYLQJWKLVLQIRUPDWLRQZLOOHQDEOHWKHUHWDLOLQYHVWRUWRXQGHUVWDQG
WKHHIIHFWLYHPDUNXSRUPDUNGRZQUHDOL]HGE\WKHLUEURNHUGHDOHUDOORZLQJWKHFOLHQWWRGLVFHUQ
WKHUHDVRQDEOHQHVVRIWKHWUDQVDFWLRQFRVWDQGH[HFXWLRQSULFH+RZHYHUJLYHQWKHFRPSOH[LWLHV
RIWKHERQGPDUNHWDQGWKHYDULDELOLW\RIWUDQVDFWLRQFRVWVGHVFULEHGDERYHLWVHHPVXQOLNHO\WKDW
WKHDYHUDJHUHWDLOLQYHVWRU ZKRGRHVQRWWUDGHIUHTXHQWO\DQGLVQRWH[SHUWLQIL[HGLQFRPH
PDUNHWV ZLOOEHDEOHWRLQWHUSUHWWKHQHZPDUNXSRUPDUNGRZQLQIRUPDWLRQ)RUH[DPSOHRQD
WUDQVDFWLRQDQHIIHFWLYHRQHSRLQWPDUNXSPLJKWEHDYHU\ORZWUDQVDFWLRQFRVWIRUWKH
SXUFKDVHRID\HDUKLJK\LHOGFRUSRUDWHEXWWKHVDPHRQHSRLQWPDUNXSZRXOGEHUHODWLYHO\
H[SHQVLYHIRUWKHSXUFKDVHRID\HDUKLJKJUDGHPXQLFLSDO,WLVKDUGWRLPDJLQHDEVHQWVRPH
IRUPRIDGGLWLRQDOPDUNHWFRQWH[WWKDWDFDVXDOUHWDLOLQYHVWRUZRXOGKDYHWKHEDVHOLQH
NQRZOHGJHQHFHVVDU\WRXQGHUVWDQGWKLVWUDQVDFWLRQFRVWGDWD
:HEHOLHYHDOWHUQDWLYHDSSURDFKHVVKRXOGEHFRQVLGHUHGWKDWRIIHUPHDQLQJIXOFRQWH[WDQG
WKHUHIRUHSHUPLWWKHUHWDLOLQYHVWRUWREHWWHUXQGHUVWDQGWKHWUDQVDFWLRQFRVWDQGH[HFXWLRQSULFH
$VSURIIHUHGLQERWKWKH065%DQG),15$UHOHDVHVZHEHOLHYHWKDWWKLUGSDUW\SULFHVFDQEH
OHYHUDJHGWREHWWHULQIRUPUHWDLOLQYHVWRUV,QSDUWLFXODUDQDFFHSWHGLQWUDGD\EHQFKPDUN
YDOXDWLRQIRUDVSHFLILFVHFXULW\GLVSOD\HGZLWKDQLOOXVWUDWLRQRIWKHOLNHO\UDQJHRIH[SHFWHG
YDULDWLRQLQWUDGHV IDFWRULQJLQVL]HRIWUDQVDFWLRQ ZRXOGRIIHUWKHUHWDLOFOLHQWPHDQLQJIXO
LQIRUPDWLRQDERXWWKHLUWUDGH:LWKWKHVHDGGLWLRQDOGHWDLOVWKHDIRUHPHQWLRQHGLQYHVWRULQD
\HDUKLJK\LHOGFRUSRUDWHERQGZRXOGEHDEOHWRREVHUYHWKDWWKHLUH[HFXWLRQZDVFOHDUO\ZLWKLQ

10
See page 15 of MSRB’s 2014-20 release - “The MSRB could also require the inclusion of other market
information (e.g., prices provided by external pricing services) on the confirmation. The MSRB seeks comments on
whether any of these alternatives provide customers with more meaningful and useful information, whether that
value of additional information can be quantified, and the degree to which any of these alternatives would be more
or less costly to implement.”
11
See page 12 of FINRA’s 14-52 release - “Rather than using the price to the firm, would the best available
representation of current market price be more useful… If so, given the infrequent trading in many bonds, what
would be an acceptable reference price to use to measure the current price?”
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WKHH[SHFWHGUDQJHRISULFHVZKLOHWKHLQYHVWRULQD\HDUKLJKJUDGHPXQLFLSDOERQGFRXOGVHH
WKDWWKHLUH[HFXWLRQIHOORXWVLGHRIWKHH[SHFWHGUDQJH)XUWKHUPRUHLWLVSRVVLEOHWKDWVXFKDQ
DSSURDFK±LIDYDLODEOHDVDQDOWHUQDWLYHWRWKHSURSRVHGGLVSOD\RIRIIVHWWLQJWUDGHVFRXOGEH
OHVVFRVWO\IRUILUPVWRLPSOHPHQWSDUWLFXODUO\LILQGXVWU\SDUWLFLSDQWVZHUHWRSURYLGHWKH
LQIRUPDWLRQYLDDZHEVLWHOLQN
)XUWKHUGHWDLORQLQIRUPDWLRQWKDWFRXOGEHPDGHDYDLODEOHIRUUHWDLOFOLHQWVDVSDUWRIDQ
DOWHUQDWLYHDSSURDFKLVLQFOXGHGDVDQDSSHQGL[7KHVHVFUHHQVDUHQRWPHDQWWRVSHFLILFDOO\
UHSUHVHQWLQYHVWRUUHDG\LQIRUPDWLRQEXWDUHLQFOXGHGWRKHOSLOOXVWUDWHWKHSRVVLEOHGLUHFWLRQWKDW
VXFKDQDSSURDFKFRXOGWDNH7KHXQGHUO\LQJGDWDDQGGHOLYHU\PHFKDQLVPVQHFHVVDU\WRGHOLYHU
VXFKFODULILFDWLRQVH[LVWQRZDQGFRXOGEHUROOHGRXWWREURNHUGHDOHUV
,QWHUDFWLYH'DWDDSSUHFLDWHVWKHRSSRUWXQLW\WRFRPPHQWRQWKHVHUXOHSURSRVDOVDQGZHOFRPHV
IXUWKHUGLVFXVVLRQFRQFHUQLQJWKHLQIRUPDWLRQSURYLGHG


6LQFHUHO\


$QGUHZ+DXVPDQ
3UHVLGHQW3ULFLQJ 5HIHUHQFH'DWD
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Appendix:

Figure 1


Figure 1GLVSOD\VDQH[DPSOHRIREVHUYHGPDUNXSVE\WUDGHVL]HIRU%DQNRI$PHULFD¶V
ERQGPDWXULQJRQ7KHVL]HRIWKHPDUNXSZDVHVWLPDWHGDVWKHPHGLDQGLIIHUHQFH
EHWZHHQWKHWUDQVDFWLRQSULFHUHSRUWHGWR),15$¶V75$&(V\VWHPDQGWKHFRUUHVSRQGLQJELG
VLGHRI,QWHUDFWLYH'DWD¶V&RQWLQXRXV)L[HG,QFRPH(YDOXDWHG3ULFH &(3 7KHFRQVLVWHQWO\ORZ
GHYLDWLRQVIRUGHDOHUEX\VVXJJHVWVWKDWLQWKHDEVHQFHRIDQDFWXDOWUDQVDFWLRQWKHFRQWLQXRXV
HYDOXDWHGELGSULFHSURYLGHVDUHSUHVHQWDWLYHEHQFKPDUNIRUDGHDOHU¶VDFTXLVLWLRQFRVWDQGE\
H[WHQVLRQWKHWUDQVDFWLRQFRVWLQFXUUHGE\LQYHVWRUVZKHQWKH\EX\ERQGV
:HEHOLHYHUHWDLOLQYHVWRUVZRXOGEHPRUHOLNHO\WRXQGHUVWDQGWKHFRVWRIIL[HGLQFRPHWUDGHVLI
WKHUHIHUHQFHSULFHSUHVHQWHGZLWKHDFKWUDGHFDSWXUHGWKHFROOHFWLYHH[SHULHQFHRILQYHVWRUV)RU
WKLVSDUWLFXODUERQGKDOIRIWKHEX\HUVPDNLQJSXUFKDVHVEHWZHHQDQGZHUH
FKDUJHGQRPRUHWKDQDERYHWKHSULFHDWZKLFKGHDOHUVZRXOGEHDEOHWREX\WKHERQG
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Figure 2



Figure 2GLVSOD\VDQLOOXVWUDWLRQRI$SSOH¶VERQGPDWXULQJRQ7KHEOXHOLQH
GLVSOD\¶V,QWHUDFWLYH'DWD&RQWLQXRXV)L[HG,QFRPH(YDOXDWLRQVIRUWKLVSDUWLFXODUVHFXULW\
ZKLOHWKHUHGFLUFOHVLQGLFDWHGHDOHUWRFOLHQWVHOOV WKHFLUFOH¶VDUHDFRUUHVSRQGVWRWKHVL]HRI
WUDGH WKHJUHHQFLUFOHVLQGLFDWHGHDOHUIURPFOLHQWEX\VDQGWKH\HOORZFLUFOHVVKRZLQWUDGHDOHU
WUDGHV
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Wells Fargo Advisors, LLC
Regulatory Policy
One North Jefferson Avenue
St. Louis, MO 63103
HO004-095
314-955-2156 (t)
314-955-2928 (f)
Member FINRA/SIPC

January 20, 2015
Via e-mail:

pubcom@finra.org;
http://www.msrb.org/CommentForm.aspx

Ms. Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Mr. Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

RE:

Regulatory Notice 14-52: Pricing Disclosure in the Fixed Income Markets –
FINRA Requests Comment on a Proposed Rule Requiring Confirmation
Disclosure of Pricing Information in Fixed Income Securities Transactions;
MSRB Notice 2014-20 - Request for Comment on Draft Rule Amendments to
Require Dealers to Provide Pricing Reference Information on Retail Customer
Confirmations

Dear Ms. Asquith and Mr. Smith:
Wells Fargo Advisors, LLC (“WFA” or the “Firm”) appreciates the opportunity to
comment on the Financial Industry Regulatory Authority’s (“FINRA”) Proposed Rule
Requiring Confirmation Disclosure of Pricing Information in Fixed Income Securities
Transactions, set forth in Regulatory Notice 14-52 (“Reg. Notice 14-52”) and Municipal
Securities Rulemaking Board (“MSRB”) Notice 2014-20 (“MSRB Notice 2014-20”) Request
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for Comment on Draft Rule Amendments to Require Dealers to Provide Pricing Reference
Information on Retail Customer Confirmations (collectively, the “Proposal”). 1
WFA is a dually registered broker-dealer and investment advisor that administers
approximately $1.4 trillion in client assets. It employs approximately 15,189 full-service
financial advisors in branch offices in all 50 states and 3,472 licensed financial specialists in
6,610 retail bank branches in 29 states. 2 WFA is a non-bank affiliate of Wells Fargo &
Company (“Wells Fargo”), whose broker-dealer and asset management affiliates comprise
one of the largest retail wealth management, brokerage and retirement providers in the United
States. Wells Fargo’s brokerage affiliates also include Wells Fargo Advisors Financial
Network, LLC, (“WFAFN”) and First Clearing, LLC, which provides clearing services to 76
correspondent clients, WFA and WFAFN. For the ease of discussion, this letter will use
WFA to refer to all such brokerage operations.
WFA and its affiliates help millions of customers of varying means and investment
needs obtain the advice and guidance they need to achieve financial goals. Furthermore,
WFA offers access to a full range of investment products and services that retail investors
need to pursue these goals.
INTRODUCTION
WFA supports FINRA’s and MSRB’s objective of improving price transparency in
the fixed income markets and applauds efforts to enhance access to meaningful pricing data
for retail investors. As a broker-dealer vested with the responsibility of seeking best
execution on transactions for over 7.5 million customer accounts, WFA supports regulatory
initiatives that will improve the quality of securities and capital markets for retail investors.
While the Proposal’s stated aim is theoretically consistent with FINRA’s and MSRB’s
price transparency objectives, from an operational and implementation perspective, it is
irredeemably flawed. 3 The plan to provide retail investors with same day price differential
information for certain same-day fixed income transactions via dated confirmation
disclosures, while sounding deceptively simple to implement, would in fact require
overcoming significant technical hurdles. Moreover, the plan would undermine use of more
effective price dissemination tools and provide retail investors with confusing or, at worst,
1

Regulatory Notice 14-52, Pricing Disclosure in the Fixed Income Markets – FINRA Requests Comment on a
Proposed Rule Requiring Confirmation Disclosure of Pricing Information in Fixed Income Securities
Transactions, November 17, 2014, available at: http://www.finra.org/web/groups/industry/@ip/@reg/@notice/
documents/notices/p601685.pdf. MSRB Notice 2014-20 - Request for Comment on Draft Rule Amendments to
Require Dealers to Provide Pricing Reference Information on Retail Customer Confirmations, November 17,
2014, available at:http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2014-20.ashx?n=1.
2
Wells Fargo & Company (“Wells Fargo”) is a diversified financial services company providing banking,
insurance, investments, mortgage and consumer and commercial finance throughout the United States of
America and internationally. Wells Fargo has 275,000 team members across more than 80 businesses.
3
Reg. Notice 14-52, at p. 3.
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misleading information. 4 Furthermore, the Proposal represents a paradigm shift away from
years of regulatory focus on transparency of contemporaneous market conditions at the time
of transaction execution. WFA believes investors are best served by continuing to focus on
providing meaningful information about contemporaneous market conditions via more
advanced near real-time price dissemination tools. Consequently, WFA respectfully
recommends the Proposal be withdrawn.
The Proposal’s principal flaws include:
¾ The Proposal’s reporting obligations are cost prohibitive and present operational
and technical challenges that would be difficult, if not impossible, to effectively
implement.
¾ The Proposal goes far beyond the recommendations included in the Securities and
Exchange Commission’s (“SEC” or “the Commission”) Report on the Municipal
Securities Market 5 and is inconsistent with current Exchange Act Rule 10b-10
requirements.
¾ The Proposal contradicts years of SEC, FINRA and MSRB policy favoring
development of price dissemination platforms as a more effective alternative to
confirmation disclosure.
¾ The Proposal provides a distorted view of dealer compensation and diverts
attention away from whether a transaction is effected at a fair price relative to
contemporaneous market conditions.
Notwithstanding WFA’s objections to the Proposal as currently structured, should
FINRA and MSRB move forward, WFA stands ready to assist in developing a workable and
efficient means of providing greater price transparency for retail investors. WFA believes
there are more narrowly tailored alternatives that present an opportunity for FINRA and
MSRB to achieve their stated objectives while addressing many of the issues highlighted in
this letter, specifically:
¾ Continued development and expansion of the Trade Reporting and Compliance
Engine (“TRACE”) and the Electronic Municipal Market Access (“EMMA”®)
price dissemination platforms to provide additional near real-time market
information to investors.

4

The Proposal states that for same-day, retail-size transactions, firms must disclose on the customer
confirmation: (1) the price to the customer; (2) the price to the member of a transaction in the same security; and,
(3) the differential between those two prices. A “retail-sized transaction” is defined as 100 bonds or less or
bonds with a face value of $100,000 or less.
5
Securities and Exchange Commission Report on the Municipal Securities Market (July 31, 2012), p. 113,
available at: http://www.sec.gov/news/studies/2012/munireport073112.pdf
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¾ Increased client education to explain how to access and use TRACE and EMMA®
along with increased firm usage of links and references to these services in various
client communications.
¾ Confirmation disclosure of riskless principal transaction mark-ups consistent with
current Exchange Act Rule 10b-10 disclosure obligations for equity securities.
WFA discusses the challenges presented by the Proposal in greater detail below as
well as potential alternatives should FINRA and MSRB determine to move forward.
I.

Regulatory Efforts Should Be Focused on Enhancing the Most Effective
Methods of Providing Meaningful Price Transparency to Retail Investors.

The Proposal’s stated purpose is to enhance disclosure requirements for transactions in
fixed income securities that will permit retail investors to “better evaluate their transactions.” 6
The policy choices made to ensure retail clients are informed and treated fairly have
historically focused on evaluating fixed income transactions against contemporaneous market
conditions and establishing price dissemination platforms to promote greater price
transparency. WFA believes the Proposal changes the transaction evaluation dynamic and
undermines the use of price dissemination platforms by the introduction of a confirmation
disclosure that has repeatedly been deemed an inferior alternative. 7 Consequently, WFA
believes the Proposal should be withdrawn or, if moved forward, substantially revised.
(a) Focus Should Remain on Value Versus
Contemporaneous Market Conditions and Meaningful Disclosure.
As an initial matter, broker-dealers are currently obligated to generally seek the most
favorable terms reasonably available in current market conditions for their retail customers’
fixed income securities transactions. 8
This has been a longstanding requirement under FINRA rules 9 and a more recent
development under MSRB rules. 10 Historically, MSRB rules required a dealer to provide
customers with a “fair and reasonable” price; however, in response to the SEC’s 2012 Report
on Municipal Securities which recommended certain actions to improve the municipal
6

Reg. Notice 14-52, at p.3.
See Exchange Act Release No. 33743 (Mar. 9, 1994), 59 FR 12767 (proposing a rule that would have included
disclosure of markups for municipal securities transactions); Exchange Act Release No. 15220 (Oct. 6, 1978), 43
FR 47538 (proposing mark-up disclosure for riskless principal trades in municipal securities); Exchange Act
Release No. 13661 (June 23, 1977), 42 FR 33348 (proposing mark-up disclosure by non-market makers in
riskless principal transactions involving equity and debt securities, but not municipal securities); and Exchange
Act Release No. 12806 (Sept. 16, 1976), 41 FR 41432 (proposing mark-up disclosure by non-market makers in
riskless principal transactions involving equity and debt securities).
8
See FINRA Rules 5310 and 2121; MSRB Rules G-18 and G-30.
9
See FINRA Rules 5310 and 2121.
10
See MSRB Rules G-18 and G-30.
7
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securities markets, 11 MSRB recently revised MSRB Rule G-18 to explicitly adopt a “best
execution” standard for transactions in municipal securities. Moreover, common law duties
of best execution have always applied to transactions in municipal fixed income securities. 12
Under common law, when accepting a customer order for execution, the broker-dealer has an
implied duty to execute the order in a manner that maximizes the customer’s position in the
transaction. 13 In all these instances, the regulatory requirements are focused on measuring
execution quality in light of contemporaneous market conditions.
WFA does not believe the proposed confirmation disclosure, which includes at-risk as
well as riskless transactions, furthers an understanding of contemporaneous market conditions
at the time of transaction execution. As currently set forth in the Proposal, however, there is
the real possibility a customer may believe the confirmation disclosure represents
contemporaneous market conditions or compensation received on riskless transactions. Under
this scenario the confirmation disclosure could be thought to portray the prevailing market for
the security at the time of execution, which could be inaccurate particularly when the
reference trade is not close in time to the customer transaction. Indeed, an intervening market
moving event may render the reference price envisioned in the Proposal completely
meaningless and misleading.
More customer confusion may result when this information is displayed for only some
fixed income transactions while not for others (only disclosed for qualifying transactions).
There is also the scenario of a resulting negative spread, which will cause more confusion,
particularly if an investor equates the price differential with dealer compensation. Finally,
there is a distinct possibility a client could execute a qualifying and a non-qualifying
transaction in the same security on the same day. In which case, a client would receive two
confirmations, only one of which would disclose a reference price. In other words, the
disclosures envisioned in the Proposal may confuse rather than enlighten retail investors.
Therefore, investors will be better served by expanding access to price dissemination
platforms that provide better insight, in a near real-time manner, into prevailing market
conditions than could any reference price.
11

See SEC Report on the Municipal Securities Market, p.149.
See Newton v. Merrill, Lynch, Pierce, Fenner & Smith, Inc., 135 F.3d 266, 273 (3d Cir.), cert. denied, 525
U.S. 811 (1998) (“[T]he basis for the duty of best execution is the mutual understanding that the client is
engaging in the trade – and retaining the services of the broker as his agent – solely for the purpose of
maximizing his own economic benefit, and that the broker receives her compensation because she assists the
client in reaching that goal.”). This case also recognized that the duty of best execution does not “dissolve”
when an intermediary acts in its capacity as a principal. Id. at 270 n.1 (citation omitted). See also Regulation
NMS, Exchange Act Release No. 51808 (June 9, 2005), 70 FR 37496, 37538 (June 29, 2005) (“A brokerdealer’s duty of best execution derives from common law agency principles and fiduciary obligations, and is
incorporated in SRO rules and, through judicial and Commission decisions, the antifraud provisions of the
federal securities laws.”); Exchange Act Release No. 43963 (Feb. 14, 2001) (citing Newton, but concluding that
respondent fulfilled his duty of best execution). See also Payment for Order Flow, Exchange Act Release No.
34902 (Oct. 27, 1994), 59 FR 55006, 55009 (Nov. 2, 1994) (discussing a broker-dealer’s duty of best execution
in relation to routing orders).
13
See Newton, supra note 12, pp. 269-70.
12
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Furthermore, from what can be gleaned from Reg. Notice 14-52 regarding same-day
“matched” transactions, at least with respect to corporate bonds, there generally appears to be
tight price dispersion for most transactions, with a minority of transactions experiencing wider
price spreads. Given existing execution obligations, the likelihood of customer confusion and
generally tight price dispersions, rather than imposing an incredibly complex and costly
disclosure requirement on all broker-dealers, FINRA and MSRB should first obtain a better
understanding of the reasons underlying these outlier price transactions. FINRA and MSRB
can then make a more data informed judgment regarding what, if any, new rulemaking may
be appropriate.
(b) Price Dissemination Platforms Have Been Deemed
A More Effective Alternative to Confirmation Disclosure.
Since at least 1994, the SEC, FINRA and MSRB have favored development of price
dissemination platforms as a more effective alternative to confirmation disclosure. WFA
believes these platforms have succeeded in making available a wealth of price information at
the click of a button and support the continued enhancement of TRACE and EMMA® as a
more efficient and effective alternative than the Proposal. Enhancements to these platforms
will put more real-time information in the hands of investors as opposed to the provision of
data buried in a dated transaction confirmation.
The Commission in the past considered requiring confirmation disclosure of mark-ups
for debt securities, yet in each instance determined not to adopt such a requirement. As early
as 1976 the Commission requested comment on whether to require disclosure of mark-ups on
riskless principal transactions in municipal and corporate debt securities, yet deferred in part
due to cost concerns. 14
In 1994, the last time this issue was considered, the SEC concluded the price
dissemination initiative platforms under development offered “more meaningful benefits to
investors in the long-term” than the proposed confirmation disclosure. 15 In the withdrawing
release the SEC stated “[t]he Commission has deferred adoption of the riskless principal
mark-up disclosure proposal in order to ascertain whether the proposed price information
systems can provide more meaningful benefits to investors in the long-term and to assess the
progress of the industry in developing the proposed systems. Price transparency, if fully
developed, will provide better market information to investors on a timely basis (e.g., before
the transaction).” 16 Consequently, WFA believes continued enhancements of TRACE and
EMMA® would make more information available to more investors and in a more timely
manner than the proposed confirmation disclosure.
14

Exchange Act Release No. 12806 (Sept. 16, 1976), 41 FR 41432 (proposing mark-up disclosure by nonmarket makers in riskless principal transactions involving equity and debt securities).
15
SEC Final Rule, Confirmation of Transactions, Release No. 34-34962; File No. S7-6-94, p. 12
16
Confirmation of Transactions, Exchange Act Rel. No. 34962, 59 Fed. Reg. 59,612, 59,616 (Nov. 17, 1994)
(withdrawing release).
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The period since 1994 has witnessed revolutionary technology innovation that has
made electronic access to information via the internet widely accessible. Internet usage has
become a normal part of everyday life for many investors with near universal mobile access
now available. Indeed, the SEC found over five years ago that a majority of investors rely on
the internet to help make investment decisions, 17 while more recent survey data found nearly
90% of adults use the internet. 18 FINRA and MSRB should be commended for using this
time to successfully build and implement price dissemination platforms that have dramatically
increased near real-time price transparency for retail investors to an extent that could hardly
have been imagined in 1994.
This development has not come without cost as the investments needed to build and
maintain these systems have been substantial. For example, in 2013 alone, FINRA deployed
substantially all of the $58 million it collected in transaction fees to support TRACE. 19
Similarly, MSRB expended close to $14 million in 2013 on operations and market
information systems, including EMMA®. 20 Moreover, FINRA and MSRB have plans to
enhance these systems to provide greater transparency into market prices.
Furthermore, the broker-dealer community has also separately invested tens of
millions of dollars to design, build and implement the infrastructure necessary to identify and
report the relevant transaction information and build supervisory and oversight systems to
support these activities. WFA will need to continue to spend substantial sums to maintain and
upgrade its supporting infrastructure as FINRA and MSRB propose new reporting obligations
in addition to the Proposal.
Given existing execution obligations coupled with policy choices and investments in
price dissemination platforms that have been deemed superior to confirmation disclosures,
WFA believes the most appropriate course is to continue to invest in upgrading TRACE and
EMMA® to provide more near-real time information to retail investors free of charge. To
implement a costly confirmation disclosure method that has previously been deemed inferior,
even prior to the rise of the internet age and the implementation of TRACE and EMMA®, is
not the best way to put more information in the hands of investors today.
II.

The Proposal Is Cost Prohibitive and
Difficult, If Not Impossible, to Effectively Implement.

As discussed above, the proposed confirmation disclosure, while appearing benign, in
practice would require overcoming significant technical hurdles and a redesign of the
confirmation process.
17

Investment Company Act, Rel. No. 28584, 74 Fed. Reg. 4,546, 4,560 n.195 (Jan. 26, 2009).
Pew Research Internet Project, Internet Use Over Time, available at: http://www.pewinternet.org/datatrend/internet-use/internet-use-over-time/.
19
FINRA 2013 Year in Review and Annual Financial Report
20
MSRB 2013 Annual Report
18
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The confirmation process is already a complicated activity that relies on inputs from
multiple systems to generate a transaction confirmation that complies with the various
regulatory requirements. These inputs include, but are not limited to, trade files, security
master files and customer files. Additional data points include accrued interest, price and
yield information and total funds. All the information needed to produce a confirmation is
captured at the time of transaction execution, thus permitting firm systems to efficiently
process the necessary information for inclusion on a transaction confirmation. 21
In addition, transaction confirmations have strayed far beyond the original purpose of
providing investors with the terms of the transactions. So much so that simply identifying
space to provide additional information is becoming problematic. To add more information
as set forth in the Proposal without context has the potential for misinterpretation, is a recipe
for confusion and is not the most efficient use of resources.
Pursuant to the Proposal, firms would be required to obtain additional information
about a reference security and to conduct calculations on the price difference between the
reference trade and the customer trade, and display the reference trade price and the difference
between the trade price and the customer trade price on the confirmation, along with the
customer trade price. To complicate matters, varying amounts of this information may not be
available at the time of the transaction. Redesigning confirmation systems to accurately
identify and incorporate relevant post execution information, while theoretically possible,
would be technically challenging and require time consuming and expensive system upgrades.
Moreover, the potential for a shortened trade settlement process would only further exacerbate
technical and programming challenges. 22
To further complicate matters, the Proposal attempts to incorporate into the
confirmation generation process various matching methodologies for determining a reference
price. Under certain circumstances a firm is obligated to use a “last in first out methodology”
while under different circumstances a firm needs to use an average pricing methodology (or
first in, first out (FIFO)). To illustrate the issue, Example 7 in Reg. Notice 14-52, states that
where there are multiple firm trades which equal the amount of the customer trade, the firm
would be required to disclose on the customer confirmation the weighted average price of the
Firm trades to the Firm, the price to the customer and the differential between the two prices.
In Examples 9 and 10, the Firm engages in multiple transactions as principal that form
the basis of its transactions with customers but exceed the number of bonds of the customer
trade, FINRA expects that the Firm would apply a last in, first out (LIFO) methodology or the
closest time proximity depending on whether the client transaction was before or after the
21

There is also a potential impact to the ID confirmation process, wherein it is possible to have transactions
effected for 100 bonds or $100,000 or less via delivery versus payment. The ID confirmation process is a realtime process and if trade information is not available until end-of-day, confirmations may need to be canceled
and rebilled to include the price reference information. This could result in downstream impacts.
22
Depository Trust & Clearing Corporation, DTCC Recommends Shortening the U.S. Trade
Settlement Cycle (Apr. 2014) (advocating for a move to a two-day settlement period).
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Firm’s transaction. The Firm would also be required to disclose on the customer confirmation
the price to the Firm of the last or closest transaction, the price to the customer, and the
differential between the two prices. These examples only begin to cover various permutations
when there are multiple customers and multiple transactions involved and do not consider
intervening market events that may make the reference price meaningless. Firms generally do
not build and offer positions in fixed income securities on a paired transaction basis. It is also
unclear how cancellation and correction would be handled, particularly if the underlying
cause is a change in the reference security. In any event, systems would need to be able to
digest numerous contingencies that together can cause the design and implementation costs to
skyrocket. WFA believes that smaller correspondent firms who do not have automated
systems will have an even more difficult time in attempting to meet the Proposal’s additional
requirements on a manual basis.
WFA’s early and quick estimate of the costs to design and implementation of system
modifications to comply with the Proposal’s requirements is approximately $1.5 million
dollars.
WFA believes a fulsome cost benefit analysis needs to consider not only the direct
technology upgrade costs associated with the Proposal, but also the context of an industry that
is subject to multiple competing regulatory initiatives such as the recent expansion of the
Order Audit Trail System, the Consolidated Audit Trail, Blue Sheets, Large Trader,
Supplemental Statement of Income and potentially FINRA’s proposed Comprehensive
Automated Risk Data System. In addition, any cost benefit analysis needs to include the tens
of millions of dollars already spent developing TRACE and EMMA® as well as planned
improvements to these systems that makes near real-time market pricing information available
to nearly all investors free of charge.
The cumulative effect of the Proposal combined with other ongoing regulatory efforts
is to unnecessarily siphon a firm’s finite resources, squeezing out investments that could
otherwise be used to enhance broker-dealer operations, surveillance capabilities and the
customer experience. 23
III.

The Proposal Undermines Prior/Current Efforts to Provide Greater
Price Transparency for Retail Investors, such as TRACE and EMMA®.

WFA believes there are more narrowly tailored alternatives that present an opportunity
for FINRA and MSRB to achieve their stated objectives while mitigating many of the issues
highlighted in this letter.

23

A cost analysis should not ignore the contextual backdrop of an industry with multiple regulatory reporting
efforts underway (e.g., Consolidated Audit Trail). See also SEC Commissioner Daniel Gallagher, Interview at
Security Traders Association Market Structure Conference (Oct. 1, 2014) (supporting a holistic review of market
structure).
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(a) Expand Current Price Dissemination Systems.
WFA believes TRACE and EMMA® are far more useful to retail bond investors than
the disclosures outlined in the Proposal because TRACE and EMMA® data is available pretrade and post-trade, where the information in the Proposal would not reach the retail investor
until roughly three days after the trade. As discussed earlier, the SEC, FINRA and MSRB
have favored price dissemination platforms over confirmation disclosure for cost and benefit
purposes. At a time when internet use is ubiquitous, the most effective use of resources is to
focus on enhancing those systems deemed to provide investors with the most timely and
useful information.
TRACE was approved by the SEC and implemented in 2002 to specifically address
issues of transparency in the bond market. TRACE contains: (1) rules that describe which
bond transactions must be publicly reported and when; and, (2) a technology platform that
gathers transaction data and makes it available to the public. According to FINRA, TRACE
“helps create a level playing field for all market participants by providing comprehensive,
real-time access to public bond price information.” 24 As noted previously, on a number of
occasions prior to TRACE enactment, the SEC considered and rejected confirmation
disclosure mark-ups, stating that price transparency initiatives underway by FINRA,
specifically referencing TRACE, promised “more meaningful benefits to investors in the
long-term” than the proposed confirmation disclosure. 25
EMMA® is the official repository for information on virtually all municipal securities.
EMMA® provides public access to official disclosures, trade data, credit ranges, educational
materials and other information about the municipal securities market free of charge. This
system houses municipal disclosure documents that provide information for investors about
municipal securities, including offering documents for most new offerings of municipal
bonds, notes, 529 college savings plans and other municipal securities issued since 1990.
With respect to market transparency, EMMA® provides retail customers with real-time prices
and yields at which bonds and notes are bought and sold, for most trades occurring on or after
January 31, 2005.
WFA is unaware of any current or ongoing issues with lack of information for retail
investors in fixed income markets. Further, FINRA has not provided any statistical
information that retail investors are unable to obtain relevant pricing information prior to
trading fixed income products.

24

FINRA,TRACE Fact Book 2013 at 2. Items disclosed in TRACE include, but are not limited to: all
transactions in a particular CUSIP by date and time, the price of every transaction, information about the
quantity of transactions, whether a transaction was with a dealer or customer, information about the bond’s yield,
and information about the bond and issuer itself that may bear on prices and likely yields.
25
SEC Final Rule, Confirmation of Transactions, Release No. 34-34962; File No. S7-6-94, p. 12.
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WFA believes continued enhancement of TRACE and EMMA®, at a time of near
universal access to and use of the internet, is the best means of providing meaningful
transparency regarding contemporaneous market conditions to more investors and in a more
timely manner than the Proposal’s confirmation disclosure of artificial reference price data.
(b) Direct Confirmation Disclosure to Riskless Transactions.
Both FINRA and MSRB have cited the SEC’s Report on the Municipal Securities
Market and the June 20, 2014, speech given by SEC Chair Mary Jo White as a basis for the
Proposal. 26 The Proposal however goes far beyond the recommendations contained in the
Report on the Municipal Securities Market and discussed by Chair White. While not ideal,
WFA believes a proposal that conforms to the recommendations regarding additional
disclosure in “riskless principal” transactions as set forth in the Report and in Chair White’s
speech would at least be a workable alternative.
Confirmation disclosure of price differentials on riskless principal transactions would
simplify the confirmation generation process and provide investors with information
unimpeded by hedging or market factors that could lead to misinterpretation of the mark-up
information. The confirmation disclosures should be applicable to “riskless principal”
transactions as previously set forth by the Commission, 27 wherein the broker-dealer has an
“order in hand” at the time of execution. The broker-dealer would have all the necessary
information at the time of trade to initiate the confirmation generation process, somewhat
simplifying the technical and programming challenges for implementing system upgrades.
The SEC, 28 FINRA 29 and MSRB 30 have all historically recognized the predicate
qualification of having an order in hand to appropriately be deemed a riskless principal
26

Securities and Exchange Commission Report on the Municipal Securities Market (July 31, 2012), p. 113,
available at: http://www.sec.gov/news/studies/2012/munireport073112.pdf. In a June 20, 2014 speech, SEC
Chair Mary Jo White announced support for additional disclosures to help investors better understand the costs
of their fixed income transactions. See Intermediation in the Modern Securities Markets: Putting Technology
and Competition to Work for Investors, Economic Club of New York, New York, New York, available at:
http://www.sec.gov/News/Speech/Detail/Speech/1370542122012.
27
Securities Confirmations, Exchange Act Rel. No. 13661, 42 Fed. Reg. 33,348 (June 30, 1077) (proposing
release).
28
Exchange Act Rule 10b-10(a)(2)(ii)(A) applies to circumstances in which a “broker or dealer [that] is not a
market maker in an equity security and, if, after having received an order to buy from a customer, the broker or
dealer purchased the equity security from another person to offset a contemporaneous sale to such customer, the
broker or dealer sold the security to another person to offset a contemporaneous purchase from such customer.”
29
FINRA Rule 6282(d)(3)(B) (“A ‘riskless’ principal transaction in which a member after having received an
order to buy a security, purchases the security as principal at the same price to satisfy the order to buy or, after
having received an order to sell, sells the security as principal at the same price to satisfy the order to sell.”).
30
MSRB Notice 2010-10 (Apr. 21, 2010). MSRB defined a “riskless principal transaction” as “a transaction in
which, after receiving an order from a customer, the dealer purchased the security from another person to offset a
contemporaneous sale to such customer or, having received an order to sell from a customer, the dealer sold the
security to another person to offset a contemporaneous purchase from such customer.”
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transaction. Moreover, this definition of riskless principal transaction would provide
consistency with Exchange Act Rule 10b-10 requirements as applied to equity transactions.
WFA does not believe confirmation disclosure on riskless principal transactions is the
ideal solution. Such proposals have been withdrawn in the past because of cost and benefit
considerations and still needs to be subjected to a cost-benefit analysis. Even moving forward
with confirmation disclosures on riskless principal transactions will still require process
changes and, although of lesser cost than the process contemplated under the Proposal,
relatively expensive system changes.
Consequently, should FINRA and MSRB move forward with their respective
proposals, WFA requests that any further publications are issued via a joint release that
contains the same information and use of terms to ensure a standard and consistent approach.
This would contain costs, minimize system changes and ensure uniformity in application.
CONCLUSION
WFA appreciates the opportunity to respond to the Proposals issued by FINRA and
MSRB. Although WFA believes the Proposal as currently structured should be withdrawn,
WFA remains willing to aid FINRA and MSRB in achieving greater price transparency for
retail investors. WFA welcomes additional opportunities to respond as the Proposal evolves.
If you would like to further discuss this issue, please contact the undersigned at 314-9552156, or robert.j.mccarthy@wellsfargoadvisors.com.
Sincerely,

Robert J. McCarthy
Director of Regulatory Policy
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January 16, 2015
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Ms. Asquith:
Thank you for the opportunity to comment on proposed amendments to Rule 2232 that would require
mark-up disclosure for retail size transactions where the purchase and sale of the security occur on the
same day. Despite repeated denials and claims to the contrary, regulators truly believe that retail
investors are paying too much for fixed income securities. Consequently, in an effort to provide
investors information similar to that received on agency equity transactions, regulators have long sought
a method of requiring disclosure related to what have heretofore been described as “riskless” principal
transactions in fixed income securities. This desire usually manifested itself in proposals requiring
markup disclosures for “riskless” principal transactions, which were always defined as transactions that
clearly contained risk. The current proposal is an improvement in at least that regard as it does not
attempt to define a lynchpin term as something it is not.
I would be tilting at windmills if I were to devote any more time to besmirching the idea of requiring
dealers to disclose the price at which inventory was acquired. That ship has sailed. Nevertheless, there
are still a number of issues with the current proposal that need to be addressed in order to ensure that
the information provided to investors is accurate and educational, and does not represent a burden that
falls unequally on certain broker-dealers.
First, the proposed amendments do not address issues raised by the sale of securities out of new issues
at the public offering price. If a security is purchased at the public offering price on the day of issue, the
amount of profit earned by the syndicate or selling group member should be irrelevant to the client
acquiring the security. By rule, the public offering price is no respecter of the nature of a particular
purchaser, unless the purchaser is a broker-dealer. Furthermore, calculating the exact amount of profit
attributable to the sale is complicated by the nature of syndicate roles and the amount of the members’
profits attributable to investment banking activity. The Board should consider including an exemption
in the proposed amendments that would not require a broker-dealer to disclose “mark-up” on
transactions in new issues executed at the public offering price on the date of the issue’s sale.
Also, in order to achieve the Board’s stated intentions, the proposed amendments should address
transactions that represent principal value of $100,000 or less in addition to those that involve 100
bonds or $100,000 par value or less. Transactions in zero coupon bonds with par value well in excess of
$100,000 have principal amounts traded well below $100,000. A transaction involving $250,000 par
value of a zero coupon bond maturing in 30 years, priced to yield 6.00 percent would only involve about
$42,000. I believe that the Board would consider this to be a retail size transaction. Far be it from me
to advocate expansion of the applicability of an undesirable regulation; however, I believe that this was
drafting oversight that the Board would want to correct. Additionally, if not corrected there would
likely be a considerable increase in activity in zero coupon bonds in an effort to avoid the new
requirements.
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The proposal could result in an increase in prices paid by retail investors in general, since there will be
more than a small chance that more than a few dealers will require that retail size sales to customers
will not be permitted until the opening of business on the day following the purchase of the bonds. In
instances where the dealer has acquired a block larger than “retail size”, institutional clients will have
access to inventory prior to the inventory being offered to retail clients. The result being that retail
clients will only see inventory that did not represent value to institutional clients that were offered the
security on the previous day. This might not be solely the result of larger dealers utilizing capital to
avoid disclosure requirements. There will be some small dealers that may be forced to adopt this policy
because they cannot afford the expense involved in programming the information necessary to
accurately disclose the required information.
The request for comment inquires as to whether or not an alternate definition of reference price would
be preferable to the definition proposed. Any definition of the reference price that would require a
dealer to go outside the universe of its own trades would unnecessarily increase the cost associated
with what will already be a burdensome task. Furthermore, the definition needs to be very clear in how
price and mark-up are defined, so that an investor knows exactly what is represented by the amount of
mark-up disclosed and can be confident that that amount is calculated in the same manner regardless of
the client’s counterparty. The idea of a de minimis exception holds promise, particularly if the de
minimis amount is a flat dollar amount rather than a per bond figure.
Research has certainly revealed that the average retail customer is being charged fixed income mark-ups
that regulators find unpalatable. It is difficult to determine which of a number of factors including
investor apathy, which this proposal is designed to address, is centrally responsible. However, it is quite
likely that firms that are charging mark-ups that regulators find generally unpalatable (although certainly
not excessive) will not be deterred by the proposal. There are steps that could have been taken to
improve investor education without requiring sellers to disclose the cost of their inventory on a
confirmation.
I do not believe that the proposal will accomplish the goal that the Board has established. However, I
am reminded of an old friend who would not eat mushrooms because he refused to eat anything the
sun killed: it is difficult to oppose bringing sunlight to anything. Unfortunately, I do not believe that
light of this nature will open many eyes, and will create unnecessary confusion and unintended
consequences if some of the issues I have raised are not addressed.
Sincerely,

Chris Melton
Executive Vice President
Coastal Securities
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January 20, 2015
VIA ELECTRONIC MAIL
Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506
RE:

FINRA Regulatory Notice 14-52: FINRA Requests Comment on a Proposed
Rule Requiring Confirmation Disclosure of Pricing Information in Fixed
Income Securities Transactions

Dear Ms. Asquith:
On behalf of the Bond Dealers of America (“BDA”), I am pleased to submit this
letter in response to the Financial Industry Regulatory Authority’s (“FINRA”) Regulatory
Notice 14-52 (the “Notice”), requesting comment on a proposed rule to require the
disclosure of pricing reference information on trade confirmations for certain ‘retail-size’
fixed-income securities transactions. BDA is the only DC based group representing the
interests of middle-market securities dealers and banks focused on the United States
fixed-income markets and we welcome this opportunity to present our comments on the
Notice.
BDA is concerned that regulators may move forward with this pricing reference
disclosure rule without fully appreciating the complexity of the proposal from an
operational and systems standpoint and without first engaging in a study that would
inform regulators about the potential for this proposal to cause harm and confusion to
investors, dealers, and the marketplace. Therefore, BDA urges regulators to engage in a
feasibility study in order to begin to explore the inherent complexities of the proposed
rule. Importantly, the feasibility study will create a valuable opportunity for regulators,
dealers, and investors to explore enhancements to EMMA and TRACE that would serve
as a cost-effective alternative to the disclosure described in the proposed rule.
BDA supports measures to increase pricing transparency for retail fixed-income
investors. However, BDA is extremely concerned by the fact that the Notice lacks any
discussion of how the proposed rule will actually function in the context of the systems
currently used by dealers. While the description of the rationale that governs the
disclosure methodology is clear what is not explored in the Notice is how difficult and
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costly it will be for dealers to integrate this logic into their various trading and
operational systems. Dealers will have to make alterations to operations, technology,
clearing, and trading systems, in addition to third-party-vendor-provided services. The
cost burdens associated with these changes will be significant for dealers, especially
small-to-medium sized dealers. The Notice fails to fully contemplate these changes or
their associated costs.
Without a full discovery of these complexities and the rule’s possible negative
investor impacts, preparing a comprehensive economic and operational analysis of the
rule’s impact is impossible. If, after completing a full discovery process, regulators chose
to re-propose the pricing reference disclosure rule rather than working to create
alternative solutions through enhancements to the functionality of EMMA and TRACE,
regulators should allow for an additional comment period.
The proposed rule lacks a discussion of the various operational and technology
obstacles for accurately capturing specific trade details for a specialized universe of
trades, listing that information on a confirmation, and delivering that confirmation to
the customer.
The Notice describes the logic that will be used to identify a universe of trades
that will require a special confirmation disclosure. However, the rule does not discuss
how FINRA and MSRB—based on their understanding of the trading, operational, and
clearing systems currently used by dealers—believe it is feasible for dealers to seamlessly
integrate the proposed rule’s logic into their current systems in order to accomplish what
is described in the Notice or what the associated cost burdens of doing so could be.
Listed below are some of the most significant and costly changes dealers will
have to make in order to comply.
x
x

x



Dealers will have to build new systems designed to capture the rule’s required
data elements in front and back-end systems.
Dealers will be required to re-design front-end trading systems and back-office
Service Bureau systems to operate with new matching logic. This system will
need to be designed to run in real-time and will link dealer activity with customer
trading activity. (This aspect of the rule will be especially problematic for firms,
especially when applying the logic in real-time while executing significant buying
and selling of securities at a variety of sizes and prices. For smaller firms, that
may have to perform these types of tasks manually this could present a
devastating technology and compliance burden. In some cases, smaller firms
depend on vendors who may not even be willing to perform the tasks.)
Dealers will have to design systems that work with batched trade files to
identify—on a CUSIP-by-CUSIP basis—principal trades and associated retail
trades. Then, at the end of the trading day, the system will have to apply the
proper LIFO, closest in time, or average price methodology (based on FINRA’s
currently proposed rule) depending on how the principal position was accrued and
the aggregate quantities of the retail-size trades. This is a system that does not
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x

x
x

currently exist.
Dealers may have to completely re-design their trade confirmations in order to
comply with the rule’s requirements. Trade confirmations have limited physical
space to display the disclosures currently required under existing, applicable
confirmation disclosure rules. Adding yet another required disclosure element will
further challenge the finite confirm space availability, and at some point will yield
diminishing returns to the investor as a disclosure piece due to the volume of
information presented and the manner in which it must be presented to fit in the
physical space.
Trade files and reports will have to be enhanced in order to supervise compliance
with the proposed rule change.
Dealers will have to engage various third-party vendors to design solutions that
will work in tandem with the various third-party-provided services and systems
dealers currently use.

BDA believes that the proposed rule’s universe of associated principal and
retail trades is too broad and is not based on any empirical, market-based analysis.
BDA believes that, as currently designed, the rule would require disclosures that
may not convey useful or complete information to retail investors. BDA believes that
retail investors will ultimately ignore a disclosure that is confusing and applied without
understandable consistency.
As Example 3 on page 4 of FINRA’s Notice describes the reporting obligation for
a firm that enters into a trade, in a principal capacity, to buy 500 bonds for 100 per bond.
Then, on the same trading day, the dealer sells 30 of those bonds in a retail-sized
transaction for 102.5 per bond. As the example states, the proposed rule would require a
price differential disclosure of 2.50 on the retail trade confirmation.
This proposed disclosure requirement would inform the retail investor of the
same-day price reference associated with the 30-bond purchase. But, this disclosure
would not create a complete picture of the risks associated with this trade. The disclosure
fails to provide the retail investor with a comprehensive disclosure because it does not
adequately capture a holistic picture of the market risks and costs to the dealer for
continuing to carry $469,250 of bonds in inventory for an undetermined period of time.
In this instance, if the retail customer scrutinized their dealer-provided trade
confirm they would see the 2.50 ($750) pricing differential. However, the retail investor
would be unaware that the dealer still held 94% of the original principal transaction in
inventory. Carrying inventory carries significant risks. Profits are not guaranteed for the
dealer. Dealers accept these risks in order to earn reasonable compensation in the service
of their retail customers. BDA rejects the notion that principal trades entered into by
dealers who chose to use their limited balance sheet capacity to service potential
customer demand in the future are “riskless.” These trades are not the functional
equivalent of agency trades and should not be treated as such. BDA is concerned that this
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disclosure could give investors the false impression that these trades are “riskless”
thereby reducing investor confidence in the marketplace.
Furthermore, compensation, earned in compliance with the dealer’s best
execution responsibilities, helps to pay for the costs including but not limited to
operations, sales, compliance, and trading personnel, credit analysts, providing retail
investors with trade confirmations, monthly, quarterly, and annual statements, CUSIP
fees, and the cost of trading technology services. These risks and costs are not disclosed
to the retail investor, which creates an incomplete and misleading reference for the retail
customer and the dealer, especially when the dealer holds inventory for any period of
time.
As FINRA’s rule states, “FINRA has observed that over 60 percent of retail-size
trades had corresponding principal trades on the same trading day. In over 88 percent of
these events, the principal and customer trades occurred within thirty minutes of each
other.” If this timescale captures the vast majority of the universe of trades that regulators
seek an enhanced disclosure in relation to, BDA urges regulators to provide an empirical,
market-based rationale for why designing the disclosure to apply in a full-day trading
range is their preferred methodology.
BDA believes the proposed rule will provide a disclosure that may confuse
investors and will not enhance investor understanding of the market generally.
The Overview to MSRB’s rule states: “This potential disclosure, made in
connection with the investor’s transaction, may be significantly beneficial for the
purposes of the investor’s understanding of the market for the traded security.”
The Background and Discussion of FINRA’s rule states: “FINRA has also
observed that while many of these trades have apparent mark-ups within a close range,
significant outliers exist, indicating customers in those trades paid considerably more
than customers in other similar trades.”
The quotes above both allude to a comparative value analysis not between dealer
cost basis and investor cost but, rather, between investor cost and the costs of other
investors entering into “similar trades” in the market during a similar timeframe—“the
market for the traded security.”
Prices in the fixed income market are dynamic. A dealer may purchase bonds at
99 in a principal capacity prior to a market-moving event and then enter into a sale,
possibly hours after the initial transaction, at a 102 in full compliance with the dealer’s
best execution responsibilities. At that point, another dealer could be executing
comparable retail-size sales at 102.5 or 103 with a cost-basis (for disclosure purposes) of
101.
BDA notes that the disclosure—by definition—is based on where the market was
rather than on the actual market conditions at the time of the executed trade. This creates
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the opportunity for a highly misleading disclosure. In this instance, the dealer that filled
the customer order at the superior market price will be required to disclose a larger
markup than the dealer that filled the customer order at the inferior price. The potential
impact on the market that could be caused by providing this misleading information to
investors is currently unknown and should be studied fully for the benefit of investors and
the marketplace.
Furthermore, BDA notes, that if the disclosure were required to be based on
LIFO, average price, or the closest in time standard depending on trade size and how the
dealer accrues the principal position, three identical retail-size investor trades would
receive three completely different pricing reference disclosures which adds an additional
layer of potential confusion for investors.
BDA strongly recommends that FINRA and MSRB engage in a feasibility study to
discover and evaluate the various practical challenges this highly complex rule
presents.
Due to the fact that the proposed rule does not contain a discussion of what the
proposed rule would entail from a technology and operational standpoint, BDA
recommends FINRA and MSRB develop a feasibility study to explore what the optimal
method for providing investors with greater market transparency could be. BDA is
especially concerned with how this proposed rule will impact the competitive position of
small-to-medium sized dealers. As stated above, BDA urges regulators to resubmit the
pricing reference disclosure rule for comment after engaging in a comprehensive
feasibility study.
Furthermore, as part of the study, BDA urges FINRA and MSRB to seek the input
of the third-party vendors that dealers rely on to provide trading, technology, accounting,
operations, and clearing services. While FINRA and MSRB are not required to perform
outreach to these critical providers of services to dealers, the success of this rule will
ultimately depend on the ability of these service providers to work with dealers and to
configure their systems to allow efficient implementation and compliance to occur.
As BDA discussed above, FINRA and MSRB have not fully explored what this
rule means for dealers on a practical day-to-day basis. The discovery process engendered
by a feasibility study will allow for an assessment of what this rule would actually mean
from an operational, technology, and trading systems standpoint. This will allow
regulators to have greater insight into the systems on which they have proposed dealers
make significant alterations. Additionally, BDA suggests FINRA and MSRB to actively
seek the expertise of clearing firms and third party technology vendors to assess the
feasibility of the rule and to discuss the operational and technological obstacles to
expeditious dealer compliance.
This study should also provide an opportunity to explore ways to enhance
TRACE and EMMA and explore why investors are not accessing these websites to
evaluate the comparative value of their trades compared to similar-sized trades executed
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in the market during similar timeframes. This study presents an opportunity for regulators
to engage with investors and dealers in order to enhance EMMA and TRACE rather than
requiring an additional disclosure prior to understanding why investors routinely ignore,
or fail to seek, the market data that would naturally enhance their understanding of the
market.
BDA suggests allowing dealers to employ whichever pricing disclosure
methodology is the most efficient, least-cost method that fully complies with the
dealer’s responsibilities under the proposed rule.
If, after competing a comprehensive feasibility study, FINRA and MSRB present
a detailed, market-based justification for why implementing a rule similar to the proposed
rule is optimal for investors and the market, BDA recommends that FINRA allow dealers
to choose the disclosure methodology of their choice. This will allow dealers to utilize
the disclosure methodology that works most effectively with their existing systems.
Dealers should be allowed to disclose the price differential in percentage spread, dollar
terms, price differential, or yield terms. From a cost accounting standpoint, dealers should
likewise be able to assess the functionality of their current systems and chose to make the
reference disclosure using a weighted average, LIFO, FIFO, or closest in time proximity
depending on what method works with their existing system capabilities.
The rule should contain some exclusions.
The rule should not apply to institutional investors. The rule operates to protect
mainly retail investors through its application only to small trade sizes. The rule, though,
should specifically exclude coverage to institutional investors so that dealers are able to
categorically exclude those trades from coverage.
The rule should specifically exclude trades in connection with primary offerings.
Distributions in connection with primary offerings benefit from offering memoranda that
offer ample disclosure concerning the offering. Accordingly, trades by dealers in
connection with distributions of securities in connection with primary offerings should be
excluded from the coverage of the rule.
Thank you again for the opportunity to submit these comments.
Sincerely,

Michael Nicholas
Chief Executive Officer
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In what other industry do we demand to see the seller’s cost of every item we purchase? Must we know
the grocery store’s cost to make an informed decision as to whether we want to buy milk? Must we
know the gas station’s cost to make an informed decision as to whether we want to buy gas? No, we
make those decisions based on perceived value. The milk buyer bases their decision not on the cost to
the grocer, but on numerous other factors, perhaps the most important being the stores’ convenient
location. The muni bond investor has plenty of information on which to base a buy decision – yield,
issuer, rating, years to maturity, quality of research provided by the registered rep, frequency of trades,
etc. If they feel they are not getting a good deal they can take their business elsewhere, just as the buyer
of a gallon of milk. To argue that a purchaser cannot possibly make an informed buying decision unless
they know the seller’s cost is to imply that an exact cost breakdown needs to be provided for every
single product that is sold. More disclosure ALWAYS sounds like a good thing. Who could be against
more disclosure unless they are doing something nefarious which must be hidden from the public? But if
more disclosure leads to unnecessary adversarial confrontations does the client benefit? If clients are so
inundated with disclosure that they ignore it all and truly are taken advantage of, is the unethical
behavior “all good” because it was disclosed somewhere in the fine print? If the registered rep says that
selling individual bonds is not worth the hassle, and offers bond mutual funds as the only fixed income
option, did the investor come out ahead? Ever more disclosure is not a panacea for the ills of society
and can lead to some very negative unintended consequences. There are plenty of bad players and bad
practices for regulators to focus on. There is no need to create a problem where none existed simply to
earn credit for solving it.

Michael S. Nichols, Ph.D.
Principal / Financial Advisor
www.cutteradvisors.com[cutteradvisors.com]
Cutter Advisors Group
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We were part of the team that assisted in drafting SIFMA's response to FINRA's
proposal to require confirmation disclosure on pricing information in fixed income
securities transactions. We wish to give our full support of the positions stated in that
comment letter.

PAIGE W. PIERCE
President & CEO
E. PaigeP@rwsbroker.com
RW SMITH
The Power of Wall Street. The Promise of Main Street. TM
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),1$1&,$/,1)250$7,21)2580
5 Hanover Square
New York, New York 10004
___________
212-422-8568

Via Electronic Delivery 
January 20, 2015
Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re: MSRB Notice 2014-20 - Request for Comment on Draft Rule Amendments to Require Dealers to
Provide Pricing Reference Information on Retail Customer Confirmations; FINRA Notice 14-52 - Pricing
Disclosure in the Fixed Income Markets
Dear Mr. Smith and Ms. Asquith,
The Financial Information Forum (FIF)1 would like to take this opportunity to comment on MSRB Notice
2014-20 - Request for Comment on Draft Rule Amendments to Require Dealers to Provide Pricing
Reference Information on Retail Customer Confirmations and FINRA Notice 14-52 - Pricing Disclosure in
the Fixed Income Markets (“Requests for Comment”). We appreciate the willingness of the MSRB and
FINRA to seek feedback on these important issues in a coordinated manner and will respond to both
notices in this comment letter.
With respect to the Requests for Comment, FIF respectfully makes the following recommendations:
1. Fully align efforts of MSRB and FINRA regarding these proposals
2. In order to minimize implementation challenges, consider the alternative approach of
leveraging existing EMMA and TRACE data
a. Add a link to EMMA and TRACE data on the customer confirmation
b. Aggregate EMMA and TRACE data into a single website
c. Perform a survey of retail investors to identify enhancements to EMMA and TRACE
d. Further educate retail investors on EMMA and TRACE functionalities
FIF’s perspectives on the proposals in the Requests for Comment are discussed in more detail below.
1

FIF (www.fif.com) was formed in 1996 to provide a centralized source of information on the implementation
issues that impact the securities industry across the order lifecycle. Our participants include trading and back office
service bureaus, broker-dealers, market data vendors and exchanges. Through topic-oriented working groups, FIF
participants focus on critical issues and productive solutions to technology developments, regulatory initiatives,
and other industry changes.

1

Page 311 of 474
Aligning Efforts of MSRB and FINRA Imperative
FIF members appreciate that the MSRB and FINRA have taken a coordinated approach in proposals to
require dealers to provide pricing reference information on retail customer confirmations. While the
Requests for Comment issued by MSRB and FINRA are similar, there are differences in some of the
details. For instance, in Example 7 of the Proposed Disclosure Requirement section of the FINRA Notice,
the example requires the weighted average price of the firm’s trades to be disclosed on the customer
confirmation. In Example 9 of the same section, FINRA expects that the firm would consistently apply a
last in, first out (LIFO) methodology that would refer to the last principal trade(s) that preceded the
customer trade. These scenarios are not defined in the MSRB proposal and it remains unclear if the
MSRB would mirror the FINRA requirements. We believe costs to dealers would increase exponentially if
there are any variations between the FINRA and MSRB rules. FIF members urge MSRB and FINRA to be
fully harmonized in any resulting regulations.
Significant Implementation Challenges as Proposed
These proposals will lead to operational and technological challenges that will increase costs to dealers
as outlined below.
x Capturing trades to make sure dealers are tying principal trades to customer trades will be
challenging. The process will be even more challenging for batch trades. Programming systems
to match principal batch trades with customer trades would be a very complex process involving
trade by trade matching. Enhanced audit trails will need to be built to validate system processes.
Larger firms may have order management systems that can be modified to comply but smaller
firms may end up having to do this manually. Matching principal and customer trades will be
further complicated by trade cancels and rebills. This trade capture piece alone will lead to
significant costs.
x Customer confirmations are currently produced at the time of the trade. All customer
confirmations would need to be produced at the end of day in the proposed rule in case a
corresponding principal trade is executed. Programming trading systems to wait until the end of
the day to see if a corresponding trade is executed and adding information retroactively to the
confirmation will be a costly, time-consuming task.
x Another programming challenge would be crafting systems to suppress resubmission of trades
to regulators if a confirmation needs to be modified with pricing reference information at the
end of the day. Systems would need to be able to recognize that this is a trade information
modification affecting customer confirmations that does not require resubmission of the trade.
x The MSRB and FINRA proposals both apply to retail-sized transactions of 100 bonds or fewer or
bonds in a par amount of $100,000 or less. Since the proposals are not limited to transactions of
actual retail customers, institutional trades may fall within the parameters of these proposals.
For the majority of FIF members, institutional trades flow through Omgeo’s TradeSuite
Institutional Delivery (ID)2 via DTCC’s ID System. Each transaction is confirmed and
affirmed/matched through Omgeo’s TradeSuite system, which distributes the affirmed
confirmation to appropriate parties of the trade. If this rule applies to retail-sized institutional
trades, the ID System may be required to add additional fields to the confirmations it generates
to comply with the rule. The costs associated with implementing these fields at DTCC and
Omgeo should be evaluated in the cost-benefit analysis for these proposals. To address this
concern, FIF recommends limiting the parameters of these proposals to transactions of 99
bonds or fewer or bonds in a par amount of $99,000 or less. Doing so would eliminate potential
2

TradeSuite ID is a 10b-10-compliant solution which automates messaging and settlement for equity and fixed
income securities. It provides seamless connectivity from execution to settlement on domestic and cross-border
trades of U.S. securities.
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institutional trades or DVP/RVP transactions and therefore focus more on retail customer
trades. This would make trading systems’ programming logic to determine when pricing
reference information should be on a customer confirmation much less complex. The best way
to ensure that only retail trades are impacted is to clearly articulate in the proposal that the
requirements only apply to accounts of natural persons.
Other Considerations
FIF members understand that the MSRB and FINRA would like to better inform retail investors.
However, it is not certain that providing pricing reference information on retail customer confirmations
will achieve this goal. Providing the price of the corresponding principal trade in comparison to the
customer trade may be misleading. Overhead costs, such as compliance and technology, need to be
factored into pricing securities in customer transactions. Additional information may need to be
provided to customers explaining what their price represents and that there are other costs to broker
dealers that are not strictly represented in the execution of the principal and customer trades. Providing
this additional information to customers will continue to increase implementation costs. Furthermore,
pricing reference information on customer confirmations could lead to some irrelevant data being
reported to customers at the end of the day. While the fixed income markets fluctuate daily, customers
could be receiving confirmations that show stale pricing as a result of intraday market movement.
Overall, FIF members believe additional information on the confirmation may actually confuse
customers as they will be seeing multiple prices listed. Customers may also wonder why they see
additional information on only some of their trade confirmations and not on others.
FIF members would also like clarification on how to treat customer allocations of institutional-sized
trades in the current proposals. If a broker dealer buys 500 bonds early in the day and sells 400 of those
bonds to a customer later in the day, we understand that no pricing reference information would be
required on the customer confirmation. If that client now requests separate allocations to sub accounts
of 80 bonds to five different accounts, each of those allocation transactions would get a confirmation for
the purchase of 80 bonds. Under these proposals, would those transactions require pricing reference
information to be disclosed on the customer confirmations? There will always be a distinction between
institutional and retail-sized pricing. Disclosing these markups to customers on confirmations may
mislead customers as they won’t be provided the context that the principal trade was an institutionalsized lot. FIF members request clarification on this scenario.
Recommendations
If the MSRB and FINRA decide to proceed with the proposals in the Requests for Comment, FIF members
have the following recommendations:
x As mentioned above, ensure the MSRB and FINRA align efforts in any final regulations
x Eliminate institutional trades from the scope of these proposals
o Add the definition of natural persons when determining which investors this rule will
apply to. This will ensure the rules apply to retail customers only and will eliminate
institutional trades from these regulations.
o Apply the rule to retail customer trades of 99 bonds or fewer or bonds in a par amount
of $99,000 or less, instead of the proposed 100 bonds or fewer or bonds in a par
amount of $100,000 or less.
FIF members believe the MSRB and FINRA should consider alternate approaches to achieve their goal.
One step MSRB and FINRA could take is to require that broker dealers provide links or reference to
EMMA and TRACE on customer confirmations. This would leverage the work that the MSRB and FINRA
have already done to provide pricing reference information to retail investors and may expand the
3
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awareness of these sources of data. Retail investors can utilize EMMA and TRACE data to acquire market
information and evaluate the costs associated with their transactions. The MSRB and FINRA currently
provide the ability for retail investors to identify same-day principal trades of the same security as their
individual trades. We don’t believe investors that utilize this information and actively seek it out would
benefit from similar information on their customer confirmations. Realistically, customers would benefit
much greater by using EMMA and TRACE in real-time compared to pricing reference on confirmations as
they can obtain reference pricing information prior to submitting their trade. In this manner, we believe
a link on customer confirmations to EMMA and TRACE data would satisfy the same goal as these
proposals to better inform retail investors with much less implementation impact.
Additionally, MSRB or FINRA could aggregate all trade data available on EMMA and TRACE to provide a
single website so customers can visit one place for all of this information. Dealers could then put a single
link on customer confirmations further simplifying implementation.
The MSRB and FINRA could also survey retail investors to gauge their knowledge and usage of EMMA
and TRACE. This could serve to inform retail investors of EMMA and TRACE benefits and functionalities,
and bring to light ways to improve upon the accessibility of the data.
Finally, the MSRB and FINRA could further educate retail investors on EMMA and TRACE functionalities.
Pricing reference information is already available on EMMA and TRACE. Creating summary documents
or holding webinars that detail how to access information in EMMA and TRACE would allow for broader
customer usage. Education combined with a survey and references to EMMA and TRACE on customer
confirmations would lead to better informed retail investors.
In conclusion, FIF would like to thank the MSRB and FINRA for providing the opportunity to comment on
the proposed changes. We look forward to a future meeting with DTCC, MSRB and FINRA in order to
discuss the issues raised in the letter.

Regards,

Darren Wasney
Program Manager
Financial Information Forum
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Regulatory Notice

15-36

Pricing Disclosure in the Fixed
Income Markets

October 2015

FINRA Requests Comment on a Revised Proposal
Requiring Confirmation Disclosure of Pricing
Information in Corporate and Agency Debt Securities
Transactions



Comment Period Expires: December 11, 2015

Notice Type

Suggested Routing






Executive Summary
FINRA is requesting comment on a proposed rule that would require member
firms to disclose additional information on customer confirmations for
transactions in corporate and agency debt securities. FINRA initially sought
comment on the proposed rule in Regulatory Notice 14-52. In response to the
comments received, FINRA is proposing several changes to the proposed rule.
These changes include replacing the size-based disclosure threshold with a
retail customer standard; permitting firms to use alternate methodologies for
calculating the reference price for more complex trade scenarios; requiring
firms to add a link to TRACE on the confirmation; and proposing additional
exceptions from the requirements.
FINRA and the Municipal Securities Rulemaking Board (MSRB) have discussed
a coordinated approach to potential rulemaking in this area. The MSRB has
published Regulatory Notice 2015-16 soliciting comment on a revised proposal
that differs from FINRA’s proposal described herein. This Notice also invites
comment on the MSRB’s revised approach.

Request for Comment

Compliance
Legal
Operations
Senior Management
Trading

Key Topics




Fixed Income Securities
Pricing Information
Transaction Confirmations

Referenced Rules & Notices






FINRA Rule 2232
MSRB Regulatory Notice 2014-20
MSRB Regulatory Notice 2015-16
Regulatory Notice 14-52
SEA Rule 10b-10

The text of the proposed rules can be found in Attachment A.
Questions concerning this Notice should be directed to:


Patrick Geraghty, Vice President, Market Regulation, at (240) 386-4973;



Cynthia Friedlander, Director, Fixed Income Regulation, Regulatory
Operations, at (202) 728-8133; or



Andrew Madar, Associate General Counsel, Office of General Counsel
(OGC), at (202) 728-8056.
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15-36

October 2015

Action Requested
FINRA encourages all interested parties to comment on the proposal. Comments must be
received by December 11, 2015.
Comments must be submitted through one of the following methods:


Emailing comments to pubcom@finra.org; or



Mailing comments in hard copy to:
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506

To help FINRA process comments more efficiently, persons should use only one method to
comment on the proposal.
Important Notes: All comments received in response to this Notice will be made available to
the public on the FINRA website. In general, FINRA will post comments as they are received.1
Before becoming effective, a proposed rule change must be authorized for filing with the
Securities and Exchange Commission (SEC) by the FINRA Board of Governors, and then
must be filed with the SEC pursuant to Section 19(b) of the Securities Exchange Act of 1934
(SEA or Exchange Act).2

Background and Discussion
Initial Proposal
In Regulatory Notice 14-52, FINRA sought comment on a proposal to require firms to
disclose additional pricing information for retail-size customer trades in corporate and
agency debt securities.3 Specifically, the proposal would require that, if a firm sells to
a customer as principal and on the same day buys the same security as principal from
another party, the firm would have to disclose on the customer confirmation (i) the price
to the customer; (ii) the price to the firm of the same-day trade (reference price); and
(iii) the difference between those two prices.4 Under the initial proposal, the disclosure
requirement would apply where the transaction with the customer was of a “qualifying
size” of 100 bonds or less or bonds with a face value of $100,000 or less, which was
designed to capture those trades that are retail in nature.

2
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Revised Proposal in Response to Comments
FINRA received 30 comment letters in response to its initial proposal.5 FINRA now seeks
comments on a revised proposal. The significant differences between the initial proposal
and the revised proposal include:


replacing the “qualifying size” threshold with a retail customer account standard;



permitting firms to use alternative methodologies for calculating the reference price
for more complex trade scenarios;



permitting firms, in the event of a material change in the price of the security between
the time of the firm principal trade and the customer trade, to omit the reference price;



requiring a link to TRACE data on confirmations that are subject to the disclosure
requirement;



providing an exemption to the proposed disclosure requirements for transactions that
are part of a fixed price new issue and are sold at the fixed price offering price;



excluding firm principal trades that are executed on a trading desk functionally
separate from the retail trading desk for purposes of calculating a reference price; and



excluding firm principal trades with affiliates for positions that were acquired by the
affiliate on a previous trading day.

A. Criteria For Triggering Disclosure
In the initial proposal, FINRA proposed that the disclosure requirement would apply where
the transaction with the customer was of a “qualifying size” of 100 bonds or less or bonds
with a face value of $100,000 or less. This qualifying size standard was designed to capture
those trades that are retail in nature. Commenters indicated that the 100-bond standard
may be difficult to implement, whereas a retail/institutional account identification is
already used in firms’ business processing and therefore would be simpler to apply.
Accordingly, FINRA proposes to replace the qualifying size requirement with an exclusion
for transactions that involve an institutional account, as defined in FINRA Rule 4512(c).6
This would ensure that all eligible transactions involving non-institutional customer
accounts, regardless of size or face amount, would be subject to the proposed disclosure.

B. Alternative Methodologies for More Complex Trades
The initial proposal set forth several methodologies that firms should apply when there
are multiple firm trades equaling or exceeding a customer trade, which could potentially
contribute to the determination of the reference price for purposes of the proposed
disclosure. These methodologies consisted of average weighted price, last in, first out, and
closest in time. Commenters raised concerns about the operational burdens associated
with determining the reference price for these “complex” trade scenarios and said that
determining the reference price would be difficult and costly.7 Commenters also indicated
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that differing methodologies would result in inconsistent disclosures for similar customer
trades on the same trading day. In response to these comments, FINRA is proposing to
provide flexibility to establish alternative methodologies in certain instances.
In non-complex scenarios, where there is a non-institutional customer transaction and
a firm principal transaction of the same or greater size without intervening principal
trades within the same trading day, determining the reference price to include on the
confirmation is straightforward. FINRA therefore is proposing that the price of the principal
trade should be used as the reference price for these scenarios.8
However, where there is not a same (or greater) size principal and customer trade scenario
or there are one or more intervening principal trades of a different size, the proposal
would allow firms flexibility in calculating the reference price.9 In such scenarios, firms
may employ a reasonable alternative methodology, such as the average weighted price of
the firm trades that equal or exceed the size of the customer trade, or the price of the last
same-day trade executed as principal by the firm prior to the customer trade (or closest
in time if executed after), irrespective of the size of that principal trade.10 The firm must
adequately document and consistently apply its chosen methodology.11
Attached as Attachment B is a more detailed description of the guidelines firms must
follow when establishing a reference price with specific examples.

C. Material Changes to the Price of the Security
Some commenters also raised concerns about scenarios where there is a material change
in the market price, due to, for example, a credit downgrade or breaking news regarding
the obligor. These commenters indicated that customers may be confused by reference
price information provided on trading days where there are large price swings between
the time of the trade with the customer and the firm’s own trade. These scenarios do not
necessarily involve operational difficulties in calculating the reference price; rather, firms
are concerned the reference price may be confusing or misleading.12
In response to these comments, the proposal would permit firms to either not disclose the
reference price, or disclose with the reference price clarifying information, where the firm
can demonstrate that there was an unusual and material change in the price of the bond
between the time of the firm principal and the customer transactions. This provision is
not intended to be used when the price of the security has changed due to normal price
fluctuations or general market volatility. Firms may use this provision when the material
change in the price of the security has occurred due to a material event such as a credit
downgrade or breaking news. A firm that elected not to disclose the reference price under
this provision would be required to demonstrate that there was a material change in the
price of the security between the time of the firm and the customer transactions.

4
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D. Link to TRACE Data
Several commenters advocated replacing this proposal with a variety of methods of
providing TRACE data to customers. However, FINRA believes that access to TRACE data
alone is insufficient because an investor may not be able to use TRACE to identify precisely
the principal trade that was made by that investor’s broker-dealer, and thus would not be
able to ascertain the exact amount of the price differential between the firm and customer
trade. FINRA agrees that TRACE data can help customers understand the market at the
time of the customer’s transaction, and that investors should be encouraged to access
this information. FINRA is therefore proposing that firms also be required to provide
a link to TRACE on the customer confirmation. FINRA also invites comment on other
ways, in addition to the proposed requirement that firms include a link to TRACE on the
confirmation, in which it could make TRACE data more accessible to investors.

E. Fixed Price New Issues
Some commenters indicated that new issues should be exempted from the proposal, as
primary offerings already provide significant disclosure through offering memoranda. In
response, FINRA proposes to exclude transactions that are part of fixed price offerings
and are sold at the fixed price offering price on their first trading day from the proposed
disclosure. However, in contrast, variable price offerings are reported as secondary trades,
may involve investors paying different prices, and may be difficult for firms to distinguish
from other kinds of secondary trades. Therefore, the revised proposal would continue to
apply the proposed disclosure requirements to transactions that are part of variable price
offerings.

F.

Trades That Occur on Functionally Separate Desks

The initial proposal required disclosure if a firm principal trade occurred on the same
day as a customer trade of Qualifying Size and did not distinguish between where the
firm principal trade originated within the firm for purposes of triggering the disclosure
requirements. Some commenters noted that having the disclosure requirements
triggered by trades that were made by separate trading departments or desks would
undermine the legal and operational separation of those desks, and may not be relevant
in determining the reference price. In response to comments, FINRA proposes to exclude
firm-side transactions from the proposed disclosure that are conducted by a department
or desk that is functionally separate from the retail-side desk, e.g., where the firm can
demonstrate through policies and procedures that the firm-side transaction was made
by an institutional desk for an institutional customer that is separate from the retail desk
and the retail customer. This exception would not apply, however, where the transaction
of the separate department or desk is related to the other desk, e.g., if the transactions
and positions of a separate department or desk are regularly used to source the retail
transactions at the other desk.
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G. Positions Acquired by an Affiliate on a Previous Trading Day
As discussed above, the initial proposal did not distinguish between the types of firm
principal trades that would trigger disclosure. Some commenters indicated that a brokerdealer affiliate may hold securities in inventory with any subsequent trades between
affiliates being more akin to a back-office transfer. In those situations, commenters
indicated that the original acquisition time period of the securities should be used to
determine whether the disclosure requirements are triggered. In response to this comment,
FINRA proposes to exclude trades where the member’s principal trade was executed with
an affiliate of the member and the affiliate’s position that satisfied this trade was not
acquired on the same trading day.

MSRB Proposal
As noted above, the MSRB also published a notice soliciting comment on a revised
proposal.13 As described in detail in the MSRB’s notice, the MSRB’s approach differs from
FINRA’s proposed approach described above and would require disclosure of the amount
of the firm’s mark-up (or mark-down) for certain retail customer transactions, rather than
the reference price paid by the firm and the differential between the reference price and
the price paid by the customer. Under the MSRB’s proposal, the firm would be required to
disclose its mark-up or mark-down from the prevailing market price of a security if the
firm traded as principal with a non-institutional customer within a discrete time window
(e.g., the firm purchased the security in the two hours preceding the sale to the customer,
or sold the security in the two hours following the purchase from the customer). 14 While
FINRA and the MSRB’s revised proposals currently differ, both entities favor a coordinated
approach. Accordingly, FINRA is inviting comments on the MSRB’s proposal in comparison
to FINRA’s revised proposal, and whether the MSRB’s proposal, or elements of the proposal,
may be an appropriate alternative to FINRA’s revised proposal.

Economic Impact Analysis
Need for the Rule
FINRA is concerned that investors in fixed income securities currently are limited in their
ability to understand and compare transaction costs associated with their purchases and
sales. FINRA’s analysis of TRACE data for the first quarter of 2015 finds a material difference
between the median mark-up/mark-down and the tail of the distribution, indicating that
some customers paid considerably more than others in similar trades.

6
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Economic Baseline
The revised proposal would impact broker-dealers in the retail market of corporate and
agency debt securities by imposing confirmation disclosure requirements on certain
customer transactions. FINRA has analyzed TRACE data for the first quarter of 2015 to
better understand the transactions and firms affected by the proposal. Since TRACE data
cannot differentiate between retail and institutional transactions, the staff focused on
customer trades of 100 bonds or less, which is intended to capture those trades that are
retail in nature.15
In the first quarter of 2015, the average daily number of retail-sized customer trades (100
or fewer bonds) was 20,510 in corporate debt securities and 768 in agency debt securities.
More than half of the corporate bond transactions were in investment grade securities.
For both corporate and agency debt securities, approximately 75 percent of the retail-sized
customer trades in the first quarter of 2015 were less than 40 bonds. The transactions of
interest were also concentrated among large firms. For example, the top 20 broker-dealers
with the highest volumes accounted for roughly 70 percent of the transactions for both
corporate and agency debt securities.16
FINRA also estimated mark-ups and mark-downs on customer trades in corporate and
agency debt securities during the first quarter of 2015.17 This analysis shows that there was
a material difference between the median mark-ups and mark-downs and the tail of the
distribution. For example, for retail-sized investment grade corporate debt transactions
the median estimated mark-up on customer buy orders was 0.51 percent whereas the
95th percentile was more than four times higher (2.22 percent), suggesting that while the
mark-up was half a percent or less on 50 percent of these orders, 5 percent of the orders
had mark-ups of more than two percent.18 These results indicate that some customers paid
considerably more than others in similar trades.19 These differences were also significant
for high-yield and unrated securities. For example, the median retail-sized corporate debt
transactions in high-yield and unrated securities was 0.71 percent and the 95th percentile
was 2.68 percent.20
FINRA also examined the time period separating the customer trades and the
corresponding principal trades during the first quarter of 2015. This analysis reveals that
approximately 93 percent of retail-sized customer trades in corporate debt securities with
same-sized corresponding principal trades occurred within 10 minutes. Similarly, customer
and principal trades occurred within 30 minutes of each other for approximately 96 percent
and within 2 hours for more than 98 percent of the trades.21 For trades involving two or
more different sized offsetting transactions, the maximum time interval separating the
trades was within 10 minutes for approximately 58 percent, and within 2 hours for 82
percent of the trades.
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Economic Impact
As discussed above, the proposal would impact broker-dealers in the retail segment of the
corporate and agency debt securities market. To assess the economic impacts associated
with the proposed rule change, FINRA reviewed retail-sized customer trades (100 bonds
or less) during the first quarter of 2015 to analyze trades that would trigger the disclosure
requirement.22 During this period, there were a total of 826,965 customer trades in
corporate debt securities. FINRA estimates that 481,726 (or 58.25 percent) of these trades
would be subject to the disclosure requirement. These disclosure-eligible trades were
reported by over 800 dealers but were concentrated among large dealers. For example,
consistent with the estimates based on all retail-sized customer trades discussed above, the
top 20 broker-dealers with the highest number of disclosure eligible retail-sized customer
trades accounted for more than 66 percent of these transactions in corporate debt
securities.23 The top 5 dealers alone accounted for more than 36 percent of the corporate
debt transactions.
FINRA also examined the trades that would fall under the complex and non-complex
trading scenarios discussed in this proposal. As discussed above, non-complex scenarios
comprised a customer transaction and a firm principal transaction of the same or greater
size without intervening trades within the same trading day. FINRA estimates that at
least 76 percent of the disclosure-eligible customer trades in corporate and agency debt
securities had corresponding principal trades without intervening trades. In such noncomplex scenarios, dealers would be required to disclose the price of the corresponding
principal trade as the reference price on the confirmation disclosures. FINRA also estimated
the differential between the prices on the customer trades and the corresponding reference
prices on principal trades for these non-complex trades. The average price differential in
corporate debt securities was 0.73 percent and in agency debt securities was 0.43 percent.24
Consistent with the mark-up and mark-down analysis discussed above, there was a
material difference between the median price differential and the tail of the distribution,
which suggests that some customers paid considerably more than others in similar
trades. For example, for retail-sized corporate debt transactions the median estimated
price differential was 0.48 percent whereas the 95th percentile was much higher at 2.19
percent.25 These non-complex corporate debt trades were reported by 806 dealers but were
concentrated among a few large dealers. For example, the top 20 dealers based on number
of disclosure eligible trades accounted for approximately 67 percent of the transactions in
corporate debt securities.
FINRA estimates that for approximately 24 percent of the customer transactions in
corporate debt securities that would be subject to the disclosure requirement, there were
one or more intervening trades of different size. As discussed above, in these complex
trading scenarios firms would have flexibility in calculating the reference price. Firms may
use a reasonable methodology, such as the average weighted price of the firm trades
that equal or exceed the size of the customer trade or the price of the last same-day trade

8
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executed as principal by the firm prior to the customer trade (or closest in time if executed
after). FINRA estimates that the average price differential between the prices on the
customer trades and the corresponding reference prices for these complex trades was 1.06
percent in corporate debt securities and 0.34 percent in agency debt securities.26 As with
non-complex trading scenarios, there was a material difference between the median price
differential and the tail of the distribution for these complex trades as well.27 Similarly,
while the complex trades in corporate debt securities were reported by 443 dealers, they
were concentrated among large dealers, with the top 20 broker-dealers (based on number
of disclosure eligible trades) accounting for approximately 64 percent of the eligible
corporate debt transactions.28

Benefits
As with the initial proposal, FINRA believes this additional pricing information will better
enable customers to evaluate the cost and quality of the services firms provide by assisting
customers in monitoring current same-day prices a firm and a customer pays or receives
in connection with a transaction. The proposal will provide customers with pricing
information that customers cannot currently obtain through TRACE data. FINRA further
believes this type of information will promote transparency into firms’ pricing practices and
encourage communications between firms and their customers about pricing of their fixed
income transactions. This proposal also may provide customers with additional information
that may assist them in detecting practices that are possibly improper, which would
supplement FINRA’s own surveillance and enforcement program.29 By providing additional
pricing information to customers, this proposal may encourage customers to seek out other
dealers that might offer more competitive prices. Accordingly, dealers may be incentivized
to offer more competitive prices to their retail customers. Any resulting reduction in the
differential between the reference price and the price paid by the customer would reduce
transaction costs paid by investors and enhance investor confidence. Increase in investor
confidence may also encourage wider participation by investors in the retail segments of
the corporate and agency debt market.

Costs
As with the initial proposal, FINRA recognizes that the proposal would impose burdens
and costs on firms. Specifically, FINRA expects that the proposal would require firms to
modify their systems to identify instances where firm and customer trades in the same
security occur on the same trading day and to adopt a methodology to satisfy the disclosure
requirement. Firms may need to record and monitor the decisions on the disclosure
methodology. Firms would have to adopt compliance policies and procedures to ensure
consistent and appropriate application of the methodology. Firms would also be required
to calculate the price difference between the customer and firm trade, and to convey the
firm price and differential to the customer price on the customer confirmation. FINRA
understands some firms may use legacy systems for confirmations which may be costly to
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reprogram. Accordingly, firms would likely incur costs associated with updating operational
systems and procedures to identify customer transactions that would be subject to
disclosure, costs associated with conveying the disclosure on the customer confirmation,
cost of including a link to TRACE on the customer confirmation, and costs associated with
adopting policies and procedures to ensure continued compliance with this proposal.
FINRA specifically requests comments on the sources and quantified estimates of these
costs and will estimate these costs based on the information obtained through the public
comment process.
FINRA understands that some firms generate confirmation statements directly following
trade execution while others generate confirmations in batches at the end of the day.
The costs associated with this proposal may be different depending on the processes
that firms rely upon to generate confirmations. FINRA specifically seeks comment on
the types of processes firms use to generate confirmations and how the proposal might
have differential impacts based on these processes. FINRA requests data and quantified
comments where possible.
However, FINRA believes that changing the scope of the proposal to require disclosure for
non-institutional accounts may lessen some of the costs and complexity associated with
this proposal by allowing firms to use an existing distinction that already is integrated into
their operations. Similarly, FINRA believes that providing flexibility to use an alternative
methodology for more complex trading scenarios also will lessen the costs and burdens on
firms. FINRA does not believe that requiring firms to add a link to TRACE on the customer
confirmation will create a significant business or operational impact for firms, but requests
comment on the potential impact.
While permitting firms to use alternative methodologies for more complex trading
scenarios will lessen the costs and burdens on firms, FINRA notes that it will also make it
more difficult for potential consumers of this information to evaluate transactions within
and across firms, reducing comparability to customers. In addition, the flexibility may
increase FINRA’s market surveillance and rule enforcement costs.
FINRA is requesting comment on the potential costs that the revised proposal may impose
on firms. FINRA is also requesting comment as to whether the revised proposal may have
an unintended negative impact on dealer behavior. FINRA requests data and quantified
comments where possible.

10

Regulatory Notice

Page 332 of 474

October 2015

Regulatory Alternatives
FINRA recognizes that there are alternatives to the proposed approach of requiring
disclosure of pricing information for trades in the same security where the firm principal
and the customer trades occur on the same trading day. As discussed above, the MSRB is
proposing to require disclosure of the amount of the firm’s mark-up (or mark-down) for
certain retail customer transactions, rather than the reference price paid by the firm and
the differential between the reference price and the price paid by the customer. Under the
MSRB’s proposal, the firm would be required to disclose its mark-up or mark-down from the
prevailing market price of a security if the firm traded as principal with a non-institutional
account within a discrete time window (e.g., the firm purchased the security in the two
hours preceding the sale to the customer, or sold the security in the two hours following
the purchase from the customer).
While FINRA believes its revised approach is likely to result in more consistent disclosures
for a greater number of retail customers,30 FINRA notes that, in many circumstances, the
revised FINRA approach and the MSRB’s mark-up disclosure approach would produce
similar outcomes. For example, where there is a 1:1 match in a short duration of time with
no intervening trades or material price movement, the mark-up/differential disclosed
would be the same under the mark-up disclosure approach and the revised proposals.
Similarly, if a firm was using a last-in-time methodology for calculating its reference price
in a more complex trading scenario, and the price for that bond did not change significantly
between the time of the firm’s last purchase and the time of the trade with the customer,
the differential between the price to the firm and the price to the customer would likely be
comparable to the firm’s mark-up calculation.
Some commenters also suggested a shorter timeframe for purpose of triggering the
disclosure requirement, such as 15 or 30 minutes. While the TRACE data indicated that
a majority of firm and customer trades occur within 30 minutes of each other, FINRA
continues to believe that requiring disclosure for a broader time span of within the same
trading day will capture additional customer trades that would benefit from the proposed
disclosure and should not be excluded. FINRA also believes that a same-trading day
standard will help reduce the concern that a firm might delay trading activity to avoid
triggering the disclosure requirements, as it would be less likely that a firm would hold a
position overnight solely to avoid the proposed disclosure requirement.
Some commenters also suggested that the proposed disclosure only be triggered where
the customer trade is part of a riskless principal firm trade. FINRA believes using the riskless
principal standard is too narrow31 and often may be difficult to objectively define and
implement for fixed income securities. As noted above, TRACE data indicates that there is a
variance in the price differential in both riskless principal trades and trades that would not
be considered riskless principal, therefore again supporting the notion that disclosure in all
cases will be valuable.
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FINRA recognizes that there are alternative forms and data points of pricing information
that may be disclosed to retail customers, and specifically requests comment on the
mark-up disclosure alternatives. Of the options that were considered, however, FINRA
believes that, in trades in the same security where the firm and the customer trades occur
on the same trading day, requiring firms to disclose the price to the firm, the price to the
customer, and the corresponding differential will provide customers with comprehensive
and beneficial information, while balancing the costs and burdens to firms of providing
the disclosure.

Request for Comments
FINRA seeks comments on all aspects of the revised proposal as outlined above. In addition
to general comments, FINRA specifically requests comments on the following questions.
FINRA requests data and quantified comments where possible.
1.

2.

3.

12

In comparison to the initial proposal, does the revised proposal alter the anticipated
benefits to investors?


Does the revised proposal alter the ability of investors to evaluate the cost and
quality of the services that firms provide, and help ensure that customers receive
fair and reasonable prices?



Does the revised proposal alter investors’ ability to obtain greater transparency
into the compensation of their broker-dealers or the costs associated with the
execution of their fixed income trades?

What kinds of costs would the revised proposal impose on firms?


What are the anticipated costs to firms in developing and implementing systems
to comply with the revised proposal? What are the anticipated on-going costs
associated with this revised proposal?



What are the estimates of these costs, including costs associated with updating
operational systems and procedures to identify customer transactions that
would be subject to disclosure, costs associated with conveying the disclosure
on the customer confirmation, cost of including a link to TRACE on the customer
confirmation, and costs associated with adopting policies and procedures to ensure
continued compliance with the revised proposal? What are the assumptions that
underlie these estimates? To what extent do these estimates differ across firms of
different sizes and different business models?

In addition to systems modifications, are there other potential changes to firms’
infrastructure that would be necessary to comply with the revised proposal? What
are those modifications?
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4.

What factors might explain differences in mark-ups and mark-downs realized by retail
transactions within the same security in the corporate and agency debt market? FINRA
requests data and quantified comments.

5.

Do dealers have adequate guidance to distinguish between “complex” and
“non-complex” trading scenarios discussed in this proposal? If not, specifically
what additional guidance would be helpful?


What methodologies are the dealers anticipated to employ for calculating
reference prices in the complex trading scenarios?

6.

Does providing flexibility to the dealers in calculating reference prices for complex
trades diminish the value of these disclosures to the investors?

7.

In eliminating the Qualifying Size requirement in favor of a retail customer standard,
does the revised proposal better address the universe of transactions that should
require confirmation disclosure?


Is the definition of an institutional account as set forth in Rule 4512(c) appropriate
for purposes of the revised proposal?



Should the proposal use the term institutional investor as set forth in Rule
2110(a)(4)32 either instead of, or in addition to, the institutional account
standard that is currently proposed?



Should the proposal apply to investment advisory accounts or participant-directed
plans that would otherwise be excluded?

8.

Are the proposed exceptions for fixed price new issues, trades involving functionally
separate desks or departments, and transactions between affiliates for positions that
were acquired on a previous trading day appropriate?

9.

Is it appropriate to allow firms to not disclose the reference price in the event of a
material change in the market price for the security?

10. Real time TRACE data is available free of charge on the FINRA site for personal,
non-commercial use. In addition, FINRA policy, as per Rule 7730, allow for redistribution of real time TRACE data for personal, non-commercial use free of charge.


In addition to, or instead of requiring firms to provide a link to TRACE on the
confirmation, are there are other ways to increase investors’ awareness of, and
ability to access, TRACE data? For example, should FINRA allow firms the option
of making TRACE data available to their customers via their own customer
portal (website)?
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11. In its revised proposal, the MSRB is proposing that firms disclose the mark-up both as
a total dollar amount and as a percentage of the principal amount of the customer
transaction. Should FINRA also consider requiring firms to disclose additional
information about the reference price, such the percentage of the price differential
or a total dollar amount differential?
12. In its revised proposal, the MSRB is proposing to require firms to “look through” a
transaction with an affiliated broker-dealer and use that affiliated broker-dealer’s
transaction with a third party in determining whether disclosure is required, and the
mark-up to be disclosed. For purposes of determining whether disclosure is required,
and the reference price to be used, should FINRA also consider adopting a similar
affirmative requirement that would look through a firm’s same-day transaction with
an affiliated broker-dealer to the price of that affiliate’s trade with a third party?
13. In its revised proposal, the MSRB is proposing to require firms to provide a link to
EMMA on all trades with non-institutional accounts, not just those trades that are
subject to the proposed disclosure requirement. Should FINRA also consider adopting
this requirement?
14. In its revised proposal, the MSRB is proposing, on all trades with non-institutional
accounts, to require firms to disclose the time of execution, accurate to the
nearest minute, of the customer’s trade. Should FINRA also consider adopting this
requirement? What are the potential benefits and drawbacks of this requirement?
15. If a firm elects to use an alternative methodology for purposes of calculating the
reference price, should the firm be required to describe the methodology that was
used? If so, would it be appropriate for a firm to make this disclosure on its website,
or through some other means?
16. The revised proposal would require firms, for purposes of establishing the reference
price, to consider trades where the firm principal trade was with another customer.
Would an alternative methodology be appropriate for calculating the reference price
in these cases?
17. Are there alternative forms of disclosure or methods to achieve the objectives of the
revised proposal and are they better suited than the revised proposal?


14

As discussed above, the MSRB is proposing to require a firm to disclose its mark-up
(or mark-down) from the prevailing market price of a security if the firm traded as
principal with a non-institutional account within a discrete time window (e.g., the
firm purchased the security in the two hours preceding the sale to the customer,
or sold the security in the two hours following the purchase from the customer).
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Are there benefits to this alternative that are not present in the revised
proposal?



Are there limitations to this alternative that are no present in the revised
proposal?



What would be the costs to firms to implement such an alternative
disclosure? What are the assumptions that underlie those cost estimates?



Should FINRA require similar disclosure instead of the revised proposal?

Instead of requiring firms to calculate a reference price for every eligible trade,
should firms be permitted to state that the firm’s mark-up/mark-down will not
exceed a certain specified figure unless otherwise disclosed, e.g., 0.50 percent,
and require firms to disclose mark-ups/mark-downs in excess of that figure?

18. In comparison to the initial proposal, would the revised proposal differently impact
markets and market participants?


Would the revised proposal alter the incentives and dynamics of the brokercustomer relationship, result in decreased liquidity in the fixed income market,
cause firms to reduce service in retail-sized trades, or encourage firms to trade
with customers as principal from inventory?



How should FINRA measure and assess these potential effects against the benefits
the proposal might create?



In comparison to the initial proposal, would the revised proposal differently impact
markets and market participants?



Are there other potential economic impacts to market participants of the revised
proposal? Would the proposal alter the incentives and dynamics of the brokercustomer-relationship? FINRA requests data and quantified comments.
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Endnotes
1.

2.

FINRA will not edit personal identifying
information, such as names or email addresses,
from submissions. Persons should submit
only information that they wish to make
publicly available. See Notice to Members 03-73
(November 2003) (NASD Announces Online
Availability of Comments) for more information.
See SEA Section 19 and rules thereunder. After a
proposed rule change is filed with the SEC, the
proposed rule change generally is published for
public comment in the Federal Register. Certain
limited types of proposed rule changes, however,
take effect upon filing with the SEC. See SEA
Section 19(b)(3) and SEA Rule 19b-4.

3.

The MSRB issued a companion notice soliciting
comment on a substantially similar proposal
applicable to municipal securities. See MSRB
Regulatory Notice 14-20 (November 2014).

4.

In the case of a sale to a customer, the proposal
would apply to instances where the firm bought
bonds as principal both prior to, and after, it sold
bonds to the customer. The proposal would also
apply to instances where the firm buys bonds
from a customer and sells the same bonds as
principal to another party on the same trading
day. In that scenario, the proposal would apply to
instances where the firm sold bonds as principal
both prior to, and after, it bought bonds from the
customer.

5.

The comments received in response to Regulatory
Notice 14-52 are available on FINRA’s website at
www.finra.org/notices/14-52.

6.

Rule 4512(c) defines an institutional account
as an account of (1) a bank, savings and loan
association, insurance company or registered
investment company; (2) an investment adviser
registered either with the SEC under Section
203 of the Investment Advisers Act or with a

16

state securities commission (or any agency or
office performing like functions); or (3) any other
person (whether a natural person, corporation,
partnership, trust or otherwise) with total assets
of at least $50 million.
7.

The scenario was also raised where a firm trade
used to calculate the reference price is later
cancelled on a subsequent trade date. In such
a scenario, FINRA would not require the firm
to recalculate the reference price or re-issue a
confirmation, but the firm would be permitted to
do so at its discretion.

8.

Using data from the first quarter of 2015
for corporate bonds, FINRA observed that
approximately 42 percent of retail-size customer
trades (100 bonds or fewer) had same-size
corresponding principal trades on the same
trading day. In addition, for these trades, the
customer and principal trades occurred within
30 minutes of each other in approximately 96
percent of those trades.

9.

Using data from the first quarter of 2015 for
corporate bonds, the percentage of retail-sized
trades that have off-setting firm trades (both
same-size or that otherwise satisfy the customer
trades) increases to 58.25 percent. For this
universe of retail trades, the principal and the
customer trades occurred within thirty minutes
of each other in over 88 percent of those trades.

10. For the disclosure requirements to apply, there
still must be an offsetting principal trade on the
same day that meets or exceeds the size of the
retail customer trade.
11. While FINRA believes that firms should be
provided flexibility in calculating the reference
price in more complex scenarios, FINRA notes
that greater flexibility reduces the comparability
of such disclosure across firms.
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12. FINRA’s data indicated that, where retail-size
trades had a same-size match with a firm
trade on the same trading day, over 96 percent
of those matched trades occurred within 30
minutes of each other, meaning that concerns
about intervening volatility or news between
the firm and customer trade, while possible, are
not typical and that the close time proximity
of the trades further supports that the pricing
information would be valuable to investors.
13. See MSRB Regulatory Notice 2015-16.
14. As described in the MSRB’s notice, the prevailing
market price for the customer’s security would
presumptively be established by referring to
the dealer’s contemporaneous cost as incurred,
or contemporaneous proceeds as obtained,
consistent with applicable MSRB rules. See
MSRB Regulatory Notice 2015-16.
15. This analysis is both under-inclusive relative
to the proposal, as it does not include retail
transactions of larger size, as well as overinclusive, as it includes non-retail trades of
smaller size. Nonetheless, FINRA believes that the
analysis provides useful initial evidence around
an economic baseline.
16. The top 5 dealers alone accounted for more than
37 percent of the corporate bond transactions
and over 34 percent of the agency debt
transactions.
17. The mark-up and mark-down calculations
involved matching customer trades to offsetting
same-day principal trades by the same dealer in
the same CUSIP. This included matching samesized trades as well as trades of different sizes
where there was no same-sized match (e.g., a
customer buy of 100 corporate bonds matched to
two principal sells of 50 corporate bonds each).
The markups (mark-downs) on customer buys
(sells) correspond to the percentage difference

Regulatory Notice

in price in customer trades and the offsetting
principal trade. In cases when the offsetting
principal trade was also a customer trade, the
combined mark-up and mark-down (“spread”) on
these roundtrip transactions was calculated as
the percentage difference in price between the
customer buy and the customer sell.
18. The median mark-down on these retail-sized
investment grade corporate debt transactions
was 0.44 percent and the 95th percentile was
1.57 percent. The corresponding two-way median
spread (combined mark-up and mark-down
on these roundtrip transactions) and the 95th
percentile were 0.07 percent and 2.81 percent,
respectively. These estimates are consistent
with the academic literature on the impact
of transparency and transaction costs in the
corporate bond market. For example, Goldstein,
Hotchkiss & Sirri (2007) estimated average
two-way spreads on BBB corporate bond trades
within the same day. The authors’ estimates of
transaction costs for retail sized trades measured
in groupings from less than 10 bonds through
51-100 bonds range from 0.85 percent to 2.35
percent for a period pre- and post- introduction
of public TRACE reporting. Consistent with
FINRA’s analysis, the authors report a material
difference between the median transaction costs
and the tail of the distribution. For example, the
authors find that the median two-way spreads
range from 0.38 percent to 2.25 percent whereas
the corresponding 99th percentiles were
significantly higher, ranging from 4.88 percent
to 6.26 percent. Overall, the authors show that
the introduction of transparency in the corporate
bond market led to a decline in transaction costs.
This finding is consistent with other studies,
such as Edwards, Harris, and Piwowar (2007)
and Bessembinder, Maxwell, and Venkataram
(2006), who also find that transparency reduced
transaction costs in the corporate bond market.
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19. Similarly, the median mark-up and the 95th
percentile for agency debt transactions of 100
bonds or less were 0.11 percent and 1.78 percent,
respectively. These differences between the
median mark-up/mark-down and the tail of
the distribution also remain material across
transactions of varying sizes within retail-sized
corporate and agency debt transactions. For
example, the median mark-ups for corporate
debt transactions of less than 10 bonds, between
10 and 40 bonds, between 40 and 70 bonds, and
between 70 and 100 bonds were 0.32 percent,
0.75 percent, 0.73 percent and 0.61 percent,
respectively whereas the corresponding 95th
percentiles were significantly higher (2.11
percent, 2.40 percent, 2.54 percent and 2.54
percent).
20. The difference between the median mark-up or
mark-down and the tail of the distribution also
remains material after accounting for differences
in security characteristics. For example, the
staff calculated the difference between the
median and the 95th percentile mark-up and
mark-down by CUSIP for all securities that had
50 or more customer trades and corresponding
principal trades during the first quarter of 2015.
This analysis shows that the difference between
median markups and mark-downs and the tail
of the distribution continues to remain material
across a range of securities. For example, the
difference in mark-ups and mark-downs exceeds
1.04 percent for half of the individual corporate
debt securities and exceeds 1.47 percent for a
quarter of the corporate debt securities. These
findings suggest that the material difference
between median markups and mark-downs and
the tail of the distribution is not driven solely by
differences in characteristics of the underlying
securities.

18

21. These statistics were similar for trades in agency
debt securities. For example, customer trades
with same-sized corresponding principal trades
occurred within 10 minutes of each other for
approximately 91 percent and within 2 hours for
more than 98 percent of the trades.
22. As discussed above, since the underlying
data cannot differentiate between retail and
institutional transactions, FINRA focused on
customer trades of 100 bonds or less, which
is intended to capture trades that are retail in
nature.
23. For these calculations, dealers are identified
based on unique Market Participant Identifiers
(MPIDs).
24. These calculations include all customer trades
where the offsetting principal trade was not
a customer. For customer trades where the
offsetting principal trade was also a customer,
the two-way price differentials were higher. For
example, the average two-way price differential
was 0.85 percent for corporate debt securities
and 0.65 percent for agency debt securities.
25. These results suggest that while the price
differential was less than half a percent on
50 percent of these corporate debt transactions,
5 percent of the transactions had price
differential of more than two percent. Similarly,
for retail-sized agency debt transactions the
median estimated price differential was 0.43
percent whereas the 95th percentile was
1.78 percent.
26. Consistent with the calculations for the noncomplex trading scenarios, these calculations
include all customer trades where the offsetting
principal trades were not a customer.
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27. For example, the median estimated price
difference in retail-sized corporate debt
transactions was 0.82 percent whereas the 95th
percentile was 2.72 percent.
28. Similarly agency debt trades identified as
complex scenarios were reported by 124 dealers
but were concentrated among large dealers. For
example, the top 20 dealers based on number
of disclosure eligible trades accounted for more
than 70 percent of the transactions in agency
debt securities.
29. See Securities Exchange Act Release No. 33743
(March 9, 1994), 59 FR 12767 (March 17,
1994) (noting the functions of the transaction
confirmation).
30. For example, under the mark-up disclosure
approach, a non-riskless principal transaction
effectuated greater than two hours apart would
not be eligible to receive pricing disclosure.
Similarly, firms may not use uniform approaches
in calculating their mark-ups, which would
reduce the comparability of this information
across firms.

32. Rule 2110(a)(4) defines an institutional investor
as any “(A) person described in Rule 4512(c),
regardless of whether the person has an account
with a member; (B) governmental entity or
subdivision thereof; (C) employee benefit plan,
or multiple employee benefit plans offered to
employees of the same employer, that meet the
requirements of Section 403(b) or Section 457 of
the Internal Revenue Code and in the aggregate
have at least 100 participants, but does not
include any participant of such plans; (D)
qualified plan, as defined in Section 3(a)(12)(C)
of the Exchange Act, or multiple qualified plans
offered to employees of the same employer, that
in the aggregate have at least 100 participants,
but does not include any participant of such
plans; (E) member or registered person of such a
member; and (F) person acting solely on behalf of
any such institutional investor.”

31. TRACE data from the first quarter of 2015
indicates that by not limiting the proposal to
riskless principal trades, 38 percent more retailsize trades would have received the proposed
reference price information.

© 2015 FINRA. All rights reserved. FINRA and other trademarks of the Financial Industry Regulatory Authority, Inc.
may not be used without permission. Regulatory Notices attempt to present information to readers in a format
that is easily understandable. However, please be aware that, in case of any misunderstanding, the rule language
prevails.
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Attachment A
Below is the text of the proposed rule change. Proposed new language is underlined; proposed deletions are in
brackets.

FINRA Rules
2230. Customer Account Statements and Confirmations
2232. Customer Confirmations
(a) A member shall, at or before the completion of any transaction in any security
effected for or with an account of a customer, give or send to such customer written
notification (“confirmation”) in conformity with the requirements of SEA Rule 10b-10.
(b) A confirmation given or sent pursuant to this Rule shall further disclose:
(1) with respect to any transaction in any NMS stock, as defined in Rule 600 of SEC
Regulation NMS, or any security subject to the reporting requirements of the FINRA
Rule 6600 Series, other than direct participation programs as defined in FINRA Rule
6420, the settlement date of the transaction; [and]
(2) with respect to any transaction in a callable equity security, that:
(A) the security is a callable equity security; and
(B) a customer may contact the member for more information concerning the
security[.];
(3) with respect to a sale to (purchase from) a non-institutional customer
in a corporate or agency debt security, if the member also executes a buy (sell)
transaction(s) as principal with one or multiple parties in the same security within
the same trading day that equals or exceeds the size of the customer transaction:
(A) the price to the customer;
(B) the member’s Reference Price;
(C) the differential between the price to the customer and the member’s
Reference Price; and
(D) a reference, and hyperlink if the confirmation is electronic, to the Trade
Reporting And Compliance Engine (TRACE) publicly available trading data.
(c) Definitions

20
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For purposes of this Rule, the term:
(1) “corporate debt security” shall mean a debt security that is United States
(“U.S.”) dollar-denominated and issued by a U.S. or foreign private issuer and, if a
“restricted security” as defined in Securities Act Rule 144(a)(3), sold pursuant to
Securities Act Rule 144A, but does not include a Money Market Instrument as defined
in Rule 6710(o) or an Asset-Backed Security as defined in Rule 6710(m);
(2) “agency debt security” shall have the same meaning as in Rule 6710(l); and
(3) “non-institutional customer” shall mean a customer account that is not an
institutional account, as defined in Rule 4512(c).
(4) “Reference Price” shall mean the price of a same-day principal trade by the
member in the same security. For purposes of establishing the Reference Price:
(A) A member is not required to consider a principal trade where:
(i) The member’s principal buy (sell) transaction was executed by a trading
desk that was functionally separate from the trading desk that executed the
non-institutional customer order, including that the transactions and positions
of the separate desk are not regularly used to source the retail transactions at
the other desk;
(ii) The member’s principal trade was executed with an affiliate of the
member, where the affiliate’s position that satisfied this trade was not
acquired on the same trading day; or
(iii) The member acquired the security in a fixed-price offering and sold the
security to non-institutional customers at the fixed price offering price on the
day the securities were acquired.
(B) Where the member executes a principal trade that is the same size or
greater than a customer trade within the same trading day in the same security,
the Reference Price shall be the price of the principal trade.
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(C) Where a single principal trade is not the same size or greater than the
customer trade or where there are one or more intervening principal trades
between the same or greater size trades within the same trading day, the
member may use an alternative methodology to determine the Reference Price.
Such methodology must be;
(i) an average weighted price of the member’s same-day principal trades
that either equal or exceed the size of the customer trade, or is derived from
the price(s) of the member’s same-day principal trades and communicates
comparable pricing information to the customer;
(ii) consistently applied across the member’s non-institutional customer
base; and
(iii) clearly documented in the member’s written policies and procedures.
(D) Where the member has documented and can demonstrate that there was a
material change in the price of the security between the time of the transaction(s)
that is (are) being used as the basis of the Reference Price and the time of the
customer transaction, the member may elect not to disclose the Reference Price
for that customer transaction, or may disclose the Reference Price together with a
statement explaining such price change.
*****
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Attachment B
Guidelines For Permissible Methodologies in Establishing a Reference Price
1.

Where there is a principal transaction and a customer transaction of the same size
within the same trading day, or the principal transaction exceeds the size of the
customer transaction and there are no intervening principal transactions, the price
of the principal trade must be used.
Example:
10:00:00 AM: Firm A purchases 60 XYZ bonds from a dealer at a price of 100 for
$60,000.
10:30:00 AM: Firm A sells 60 XYZ bonds to Customer 1 at a price of 101 for $60,600.
The firm must use the firm trade (100) as the reference price on the customer
confirmation.
If there is an intervening principal trade, irrespective of size, the firm may use an
alternative methodology for calculating the reference price.
Example: 1:1 Match with Intervening Trade
10:00:00 AM: Firm A purchases 100 XYZ bonds from a dealer at a price of 100 for
$100,000.
10:30:00 AM: Firm A purchases 30 XYZ bonds from a dealer at a price of 100.50 for
$30,150.
15:00:00 PM: Firm A sells 100 XYZ bonds to Customer 1 at a price of 101.50 for
$101,500.
The firm is permitted to use an alternative methodology as described below.

2.

Where there is not a 1:1 scenario, allow firms to calculate the reference price by a
reasonable alternative methodology. We believe that a reasonable methodology could
include either using the last same-day trade reported by the firm (or closest in time
if reported after), or by using an average weighted price. The firm must adequately
document, and consistently apply, its chosen methodology.
Example:
10:00:00 AM: Firm A purchases 200 XYZ bonds from a dealer at a price of 102.50 for
$205,000.
10:30:00 AM: Firm A purchases 100 XYZ bonds from a dealer at a price of 104 for
$104,000.
13:30:00 PM: Firm A purchases 500 XYZ bonds from a dealer at a price of 104.50 for
$522,500.
15:00:00 PM: Firm A sells 90 XYZ bonds to Customer 1 at a price of 105.50 for $94,950.
No trades occur after the trade at 15:00:00.
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The firm is permitted to use either the last firm trade (104.50), or the average weighted
price (103.94).
Example:
10:00:00 AM: Firm A purchases 200 XYZ bonds from a dealer at a price of 102.50 for
$205,000.
10:30:00 AM: Firm A purchases 100 XYZ bonds from a dealer at a price of 104 for
$104,000.
13:30:00 PM: Firm A purchases 500 XYZ bonds from a dealer at a price of 104.50 for
$522,500.
15:00:00 PM: Firm A sells 90 XYZ bonds to Customer 1 at a price of 105.50 for $94,950.
15:45:00 PM: Firm A purchases 150 XYZ bonds from a dealer a price of 105 for
$157,500.
The firm is permitted to use either the last firm trade (105), which occurred after the last
customer trade in this example, or the average weighted price (104.11).
3.

Allow firms to either not disclose, or disclose with a disclaimer, pricing information
for transactions where the firm has documented and can demonstrate that there
was a material change in the price of the bond between the time of the firm and the
customer transactions.
Example:
10:00:00 AM: Firm A purchases 200 XYZ bonds from a dealer at a price of 85 for
$170,000.
10:30:00 AM: Due to news of an impending positive rating change, the prevailing
market price for XYZ rises to 90.
13:30:00 PM: Firm A sells 100 XYZ bonds to Customer 1 at a price of 91 for $91,000.
Firms could either use the last firm trade (85) and provide explanatory language for the
ensuing price change, or could decline to make pricing disclosure in this instance.
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December 11, 2015
Submitted electronically

Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506

Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

FINRA Regulatory Notice 15-36,
Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2015-16,
Request for Comment on Draft Rule Amendments to Require
Confirmation Disclosure of Mark-Ups for Specified Principal
Transactions with Retail Customers

Dear Ms. Asquith and Mr. Smith:
Fidelity Investments1 (“Fidelity”) appreciates the opportunity to respond to the Financial
Industry Regulatory Authority’s (“FINRA’s”) Regulatory Notice 15-36 and the Municipal
Securities Rulemaking Board’s (“MSRB’s”) Regulatory Notice 2015-16 (together the
“Proposals”).2 The Proposals seek to enhance fixed income pricing transparency for retail
customers by generally requiring brokers, dealers and municipal security dealers (“brokerdealers”) to disclose, on retail customer confirmation statements, the price to the customer, the
price to the broker-dealer, and the differential between those two prices for certain principal
transactions in corporate, agency and municipal securities. FINRA and the MSRB obtained
initial views on the Proposals in FINRA Regulatory Notice 14-52 and MSRB Regulatory Notice
2014-203 (the “initial Proposals”) on which Fidelity provided comments.4
1

Fidelity is one of the world’s largest providers of financial services. Fidelity provides investment management,
retirement planning, portfolio guidance, brokerage, benefits outsourcing and many other financial products and
services to more than 20 million individuals and institutions, as well as through 10,000 financial intermediary firms.
2
See FINRA Regulatory Notice 15-36; Pricing Disclosure in the Fixed Income Markets (October 2015) available at:
http://www.finra.org/sites/default/files/notice_doc_file_ref/Regulatory-Notice-15-36.pdf (“FINRA Proposal”) See
MSRB Regulatory Notice 2015-16; Request for Comment on Draft Rule Amendments to Require Dealers to Provide
Pricing Reference Information on Retail Customer Confirmations (September, 2015) available at:
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2015-16.ashx?la=en (“MSRB Proposal”). Unless
otherwise defined in this letter, capitalized terms have the meanings ascribed to them in the Proposals.
3
See FINRA Regulatory Notice 14-52; Pricing Disclosure in the Fixed Income Markets (November 2014) available
at: http://www.finra.org/web/groups/industry/@ip/@reg/@notice/documents/notices/p601685.pdf and See MSRB
Regulatory Notice 2014-20; Request for Comment on Draft Rule Amendments to Require Dealers to Provide
Pricing Reference Information on Retail Customer Confirmations (November 2014) available at:
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2014-20.ashx?n=1
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Fidelity submits this letter on behalf of Fidelity Brokerage Services LLC (“FBS”), a
Securities and Exchange Commission (“SEC”) registered introducing retail broker-dealer and
FINRA member, and its affiliate, National Financial Services LLC (“NFS”), a SEC registered
clearing firm and FINRA member. Both FBS and NFS are registered with the MSRB as
municipal securities dealers. Fidelity’s comments reflect the views of both an introducing
broker-dealer and a clearing broker-dealer that will be affected by the Proposals.
As we discussed in our comments on the initial Proposals, Fidelity supports targeted,
market-driven, pricing transparency efforts in the fixed income markets. Pricing transparency
promotes robust competition among diverse market participants, which helps foster innovation
and allows for greater customer choice.
Fidelity’s pricing model for our self-directed retail brokerage customers demonstrates our
commitment to transparent, simple and low cost fixed income pricing. Fidelity provides its retail
brokerage customers access to a wide selection of secondary market fixed income inventory
sourced directly from third-party alternative trading systems (Tradeweb Direct, KCG Bondpoint
and TMC Bonds), other national broker-dealers, and from its affiliate, Fidelity Capital Markets
(FCM), a division of NFS. Bonds from FCM are treated on a par with fixed income security
offerings from unaffiliated third-party sources. When FCM is not the offering dealer, Fidelity’s
compensation is limited to a fully disclosed bond trading fee of $1 per bond online.5 We disclose
this fee prior to the trade, in our retail brokerage commission schedule, on order preview pages at
the point of trade on Fidelity.com, and via representatives in representative-assisted trades.
We believe that a reasonably disclosed, fixed, bond transaction fee is a more transparent
form of pricing for retail brokerage customers than mark-up based pricing and, in many cases, is
more cost efficient. Fidelity recently commissioned Corporate Insight to study bond pricing,
available online, for self-directed retail investors from five brokers that offer corporate and
municipal bonds. The study found on average that three competitors that bundled their markups
or fees into their online bond prices were asking an average of $13.97 more per bond than
Fidelity.6
4

Fidelity comment letter available at:
http://www.finra.org/sites/default/files/notice_comment_file_ref/Fidelity_Investments_FINRA_RN14-52.pdf and
http://www.msrb.org/RFC/2014-20/Fidelity.pdf
5
Minimum concessions apply: online secondary market transactions $8; if traded with a Fidelity representative,
$19.95. For U.S. Treasury auction purchases traded with a Fidelity representative, $19.95 per trade. Fixed income
trading requires a Fidelity brokerage account with a minimum opening balance of $2,500. Rates are for U.S. dollar–
denominated bonds; additional fees and minimums apply for non-dollar bond trades. Other conditions may apply.
See Fidelity.com/commissions for details.
6
The study compared online bond prices for over 20,000 municipal and corporate inventory matches between
September 2 and October 6, 2015. It compared municipal and corporate inventories offered online in quantities of at
least $10,000 face or par value. Corporate Insight determined the average cost differential by calculating the
difference between the costs of matching corporate and municipal bond inventory at Fidelity vs. the markup-based
firms in the study, then averaging the differences across all of the competitor firms. For further information
regarding this study, see Are Investors Getting the Biggest Bang for Their Brokerage Buck? Fidelity Investments
Value Survey Reveals Comparison Shopping Can Have a Major Impact on Investor’s Wallets (November 24, 2015)
available at: https://www.fidelity.com/about-fidelity/individual-investing/investors-getting-biggest-bang-for-buck
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Fidelity appreciates regulatory efforts to improve pricing transparency in the fixed
income markets. We acknowledge the deliberative approach FINRA and the MSRB have taken
with respect to the Proposals and their efforts to gather thoughtful and detailed feedback through
comment letters and interactive sessions with member firms. While FINRA and the MSRB have
made several modifications to the initial Proposals, we continue to have significant concerns
with the Proposals as currently drafted. These concerns focus on the following areas:
x

The Proposals are not harmonized. To increase retail customer understanding and to
acknowledge efficiencies in market regulation of similar products, FINRA and MSRB
confirmation mark-up requirements for principal transactions must be uniform in design
and operation;

x

The Proposals should apply to a broader group of principal transactions and focus on
the difference between the price the customer was charged and the prevailing market
price (“PMP”) of the security. PMP should be defined differently in different trading
scenarios. To increase retail customer understanding of the fairness and reasonableness
of fixed income pricing, mark-up disclosure requirements should 1) apply to all fixed
income transactions executed on a principal basis; 2) be determined contemporaneously
with trade execution; and 3) focus on the difference between the price the customer was
charged and the PMP of the security. PMP should be defined differently in different
trading situations; and

x

The current Proposals remain unworkable from a market participant standpoint.
Changes to the Proposals, as currently drafted, are critical because the Proposals would
introduce new operational risks into the already complex confirmation statement
generation process.

Each of these points in discussed in further detail below.
The FINRA and MSRB Proposals Must Be Harmonized.
As currently drafted, there are material and substantive differences between the
Proposals. For example, the Proposals contain different disclosure requirements7, differences in
the time window for evaluating trades8, different descriptions of transactions executed by a
“functionally separate trading desk”9, different requirements regarding how positions acquired
7

The MSRB Proposal requires, for retail and institutional accounts, the time of trade execution accurate to the
nearest minute and for retail accounts only, a hyperlink and URL address to the Securities’ Details page for the
customer’s security on EMMA along with a brief description of the type of information available on that page while
the FINRA Proposal requires for retail customer accounts only a reference, and hyperlink if the confirmation is
electric, to TRACE publically available data.
8
The MSRB Proposal contemplates a two hour look forward and look-back for applicable trades and seeks comment
on its initial Proposal that required a full day look-back, while the FINRA Proposal requires a full day look-back.
9
Under the MSRB Proposal, where multiple trading desks under a single dealer operate independently such that one
trading desk may have no knowledge of the transactions executed by another trading desk, mark-up disclosure
would not be required for a customer transaction if the dealer can establish that: the customer transaction was
executed by a principal trading desk that is functionally separate from the principal trading desk that executed the
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by an affiliate would be excluded from the proposed requirements10 as well as different
approaches to new issues11, and material changes in the price of a security.12 Most significantly,
there are fundamental differences in the Proposals with regard to how a dealer’s mark-up or
mark-down would be calculated and presented to retail customers on their confirmation
statement.13
We acknowledge FINRA and the MSRB’s challenge to design rules that are consistent
and address regulatory concerns across the corporate, agency and municipal securities fixedincome markets, but believe that retail investors and market participants would be well served by
a coordinated regulatory approach that results in requirements that are uniform in design and
operation. To this end, we anticipate that a coordinated approach to rulemaking would include
not only the resolution of material and substantive differences between the FINRA Proposal and
dealer’s same-side of the market transaction; and the functionally separate principal trading desk through which such
same-side of the market transaction was executed had no knowledge of the retail customer transaction. In contrast,
FINRA proposes to exclude firm-side transactions from the proposed disclosure that are conducted by a department
or desk that is functionally separate from the retail-side desk, e.g., where the firm can demonstrate through policies
and procedures that the firm-side transaction was made by an institutional desk for an institutional customer that is
separate from the retail desk and the retail customer. This exception would not apply, however, where the
transaction of the separate department or desk is related to the other desk, e.g., if the transactions and positions of a
separate department or desk are regularly used to source the retail transactions at the other desk.
10
Under the MSRB Proposal, if a municipal securities dealer, on an exclusive basis, acquires municipal securities
from [sells to] an affiliate that holds inventory in such securities and transacts with other market participants, the
dealer would be required to “look through” the transaction with the affiliated dealer and substitute the affiliates trade
with the third party from whom it purchased or to whom it sold the security to determine whether disclosure of the
mark-up would be required. FINRA proposes to exclude trades where the member’s principal trade was executed
with an affiliate of the member and the affiliate’s position that satisfied this trade was not acquired on the same
trading day.
11
The MSRB Proposal would not require disclosure for transactions in new issue securities affected at the list
offering price by members of the underwriters group. FINRA’s Proposal would not require disclosure where the
member acquired the security in a fixed-price offering and sold the security to non-institutional customers at the
fixed price offering price on the day the securities were acquired and the proposal would continue to apply to new
issue transactions that are part of variable price offerings.
12
FINRA proposes that in the event of a material change in the price of a security between the time of the firm
principal trade and the customer trade, the reference price may be omitted from the confirm. The MSRB Proposal
contains no similar exclusion, although a material change in the price of a security would presumably also affect the
prevailing market price.
13
The MSRB Proposal would require confirmation disclosure of mark-ups for certain principal transactions with
retail customers when the dealer makes a corresponding trade within two hours before or after the customer’s trade.
The MSRB has also requested comment on proposed modifications to a November 2014 proposal that would require
confirmation disclosure of same-day pricing information for specified principal transactions with retail customers.
Under the MSRB’ Proposal, a dealer’s mark-up would be disclosed as total dollar amount and as a percentage of the
principal amount of the customer transactions and the mark-up to be disclosed would be the difference between the
price to the customer and the prevailing market price of the security where presumptively the prevailing market
price would be established by looking at the dealer’s contemporaneous costs. The FINRA Proposal would require
confirmation disclosure of same-day pricing information for specified principal transactions with retail customers.
Under the FINRA Proposal, the dealer would be required to disclose the price to the customer, the members
Reference Price and the differential between the price the customer and the member’s Reference Price where the
Reference Price is defined as the price of the dealer’s principal trade. The FINRA Proposal also allows for firms to
use alternative methodologies to calculate the Reference Price in a complex Trade Scenario while the MSRB
Proposal contains no similar provision.
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MSRB Proposal but also the use of identical language where the regulatory requirements are
ostensibly the same.
The use of different wording to accomplish the same regulatory goal can lead to
reasonable assumptions that regulatory requirements differ. If different wording is used in the
FINRA Proposal and MSRB Proposal to meet identical requirements, we are concerned that
MSRB and FINRA examination and enforcement staff will interpret the different wording to
mean different things, otherwise, one might reasonably ask, why wasn’t the same wording used
across both Proposals? Moreover, if different wording is used to accomplish the same regulatory
goals, industry participants will be called upon to harmonize the FINRA and MSRB final rules in
practice, which is not an appropriate or efficient use of industry resources. To the extent that
FINRA and the MSRB are not able to harmonize their approach to final rulemaking on this topic,
we urge the SEC to take action.
Moreover, as FINRA and the MSRB are aware, the Department of Labor is currently
engaged in rulemaking that would require disclosure of dealer mark-ups, among other items, in
certain fixed income transactions executed as principal in connection with the provision of
investment advice to retirement accounts.14 Fidelity has urged the Department of Labor to allow
FINRA and the MSRB to take the lead in rulemaking on this topic, as FINRA and MSRB rules
will apply across retirement and non-retirement accounts.15
It appears that the Department of Labor’s final rule on disclosure of dealer mark-ups may
precede any FINRA and MSRB final rulemaking. While we are hopeful that the DOL will
recognize and leverage the work by FINRA and the MSRB, the potential conflict and investor
confusion from potentially three different sets of mark-up disclosure requirements highlights the
importance of FINRA and the MSRB adopting a uniform rule.
Fixed income mark-up disclosure should 1) apply to all fixed income transactions executed on a
principal basis; 2) be determined contemporaneously with trade execution; and 3) be based on
the prevailing market price (“PMP”) of the security, with the PMP determined by the
circumstances of the trade.
The Proposals seek to ensure fairness and transparency around mark-ups in fixed income
transactions by requiring broker-dealers to provide mark-up disclosure on a subset of retail
customer fixed income transactions executed on a principal basis. Depending on when a brokerdealer makes a corresponding principal trade to a customer’s trade (i.e. within two hours, before
or after, the customer’s trade or on the same day as the customer’s trade) the proposed mark-up
disclosure may --or may not-- appear on the customer’s confirmation statement. As a result,
14

Definition of the Term “Fiduciary”, Conflicts of Interest Rule – Retirement Investment Advice; Proposed Rule 80
FR 21928 (April 20, 2015); Proposed Class Exemption for Principal Transactions in Certain Debt Securities
between Investment Advice Fiduciaries and Employee Benefit Plans and IRAs 80 FR 21989 (April 20, 2015)
15
See Letter from Ralph Derbyshire, Senior Vice President & Deputy General Counsel, FMR LLC Legal
Department, to Office of Regulations and Interpretations, Employee Benefits Security Administration, (July 21,
2015) available at: http://www.dol.gov/ebsa/pdf/1210-AB32-2-00658.pdf

Page 352 of 474
Marcia E. Asquith and Ronald W. Smith
December 11, 2015
Page 6 of 13
within a single confirmation statement, mark-up disclosure may appear for some --but not other-fixed income securities where the firm has executed the transaction on a principal basis. We
believe that the limited scope of the Proposals will do little to clarify fixed income pricing for
retail customers.16 Moreover, a requirement for dealers to complete an end-of-day review of all
dealer transactions that occur within a two-hour window before or after the customer transaction,
or on the same day as the customer transaction, will pose risks to the process used by dealers to
generate customer confirmation statements.17
In place of the current Proposals, FINRA and the MSRB should require real-time markup disclosure across all fixed income transactions executed on a principal basis, subject to the
methodology we propose. A uniform disclosure requirement across all fixed income securities
executed on a principal basis would:
x

reduce retail customer confusion as to why this disclosure appears on some --but not all -of their fixed income transactions where the firm acts in a principal capacity;

x

avoid broker-dealers having to navigate an overly complex and at time conflicting trade
matching process that invites new operational risk in the already complex confirmation
statement generation process; and

x

eliminate regulatory concerns with gaming by removing an artificial boundary beyond
which disclosure is not required.

Additionally, we question the ultimate regulatory goal of mark-up disclosure in fixed income
transactions executed on a principal basis. If the ultimate regulatory goal is to require mark-up
disclosure across all fixed income transactions executed on a principal basis, an interim
requirement to apply disclosure to a limited subset of trades will re-direct and reduce industry
resources and confuse retail customers. Disclosure requirements that apply to all fixed income
transactions executed on a principal basis would make more efficient use of limited industry and
regulatory resources and promote retail investor understanding. We urge FINRA and the MSRB
to consider the strategic and long term view of this approach.
Proposed Mark-Up Disclosure Methodology.
FINRA and the MSRB’s mark-up disclosure requirements should focus on the difference
between the price the customer was charged for a fixed income security and the PMP of the fixed
income security. We acknowledge the regulatory challenge in defining PMP in the fixed income
markets. Unlike the equities markets that define PMP by the National Best Bid or Offer
(“NBBO”), the fixed income markets do not have a real time valuation or market wide best price
16

Retail customers currently receive dealer compensation information for trades executed on an agency basis. Under
the Proposals, retail customers would receive dealer compensation information for a subset of principal trades and
would receive no dealer compensation information for other principal trades. We believe that a third scenario (no
disclosure based on the time of the corresponding principal trade) will lead to customer confusion and not add to
customer understanding of the fairness and reasonableness of dealer compensation.
17
See discussion infra at page 9.
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for each fixed income security. This issue is compounded by the fact that many fixed income
securities do not have a ready market.
The Proposals seek to provide retail customers information on whether they received a
fair price on their fixed income trade by comparing the price the dealer paid for the fixed income
security with the price at which the dealer sold the fixed income security - that is the dealer’s
profit and loss on the trade - in transactions where a dealer’s trade occurs on the same side of the
market as the customer’s trade, either on the same day or within a two hour window. For
example, under the MSRB Proposal, a dealer would be required to show the difference between
the price to the customer and the PMP for the security, with the PMP established by referring to
the dealer’s contemporaneous costs incurred or contemporaneous proceeds obtained. For the
FINRA Proposal, the price to the customer would be compared to the Reference Price, defined as
the price of the principal trade.
We agree that there are situations in which a dealer’s actual contemporaneous costs or
proceeds are a reasonable proxy for PMP. For example, we believe that this approach would
work well in the case of certain “riskless principal” transactions where, after receiving an order
to buy from a customer, a dealer purchases a security from another person to offset a
contemporaneous sale to such customer, or, having received an order to sell from a customer, the
dealer sells the security to another person to offset a contemporaneous purchase from such
customer.
We also see many situations in which a dealer’s costs or proceeds are not a reasonable
proxy for PMP, such as where the dealer executes a trade from inventory or where there have
been significant events affecting the price of the security since it was bought or sold. In these
situations, the price a dealer paid for a fixed income security is a less reliable indication of fair
price for retail customers based on the many different factors that can affect a dealer’s profit and
loss on a fixed income transaction. These factors include, but are not limited to, market events,
security specific news events and length of time in inventory.
Moreover, dealer profit and loss is not how consumers typically judge fair pricing. Fair
pricing is generally determined to be the price paid for a product at a given vendor versus the
PMP across the industry. For example, if a consumer goes to a particular grocery store to
purchase a can of soup, the price the grocery store paid their vendor for the can of soup is not
relevant to the consumer’s decision to purchase the can of soup at that particular store. Instead,
the consumer generally determines the fairness of their purchase price by understanding the price
other grocery stores charge for the can of soup and making a determination to purchase the can
of soup at a particular store based off this comparison.
While a number of different alternative definitions are possible and warrant further
discussion, we propose PMP be defined as the dealer’s best available price for the subject
security under the best available market at the time of trade execution. Because there is no
single, objective standard for best available price for a particular security, regulators should
consider providing detailed interpretive guidance or best practices to assist dealers in
determining the PMP for a fixed income security in these situations. These industry best
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practices might include several different methodologies that dealers could apply when
determining PMP including but not limited to, looking at a trader’s mark-to-market at the end of
the day, contemporaneous cost, top of book, and/or vendor solutions that offer real time
valuations for certain securities.18 Firms would employ a reasonable methodology and clearly
document and consistently apply their chosen methodology. We believe that this real-time
approach to mark-up disclosure, combined with existing dealer obligations of best execution and
fair and reasonable compensation, will be understandable to retail investors and provide needed
flexibility to market participants.
A comparison of the cost of a customer’s fixed income transaction at a specific firm to
the PMP, combined with a link to real-time EMMA or TRACE data regarding the specific fixed
income security, would provide retail customers both dealer specific and industry information
concerning their individual trade. Moreover, this combined approach sends a strong regulatory
message that mark-up disclosure is an important component of a retail customers’ trade across
all fixed income transactions, not a limited subset of trades. We would anticipate that this
information would be provided by introducing firms to their clearing firm during the normal
trade process, minimizing disruption to the trade confirmation process. Because the disclosure
would be required across all retail fixed income trades, not a subset of trades, this approach
would also seek to minimize regulatory gaming concerns.
We believe that using a PMP to calculate a reference price on a fixed income security is a
more tailored and more transparent approach than certain alternative proposals such as a Volume
Weighted Daily Average Price (“VWAP”) or a Volume Weighted Daily Average Spread
(“VWAS”) calculated by regulators or individual dealers. FINRA’s analysis of estimated markups and mark-downs on customer trades in corporate and agency debt securities during the first
quarter of 2015 showed a material difference between the median mark-ups and mark-downs at
the tail of the distribution, indicating that some customers paid considerably more than others in
similar trades.19 A proposed VWAP or VWAS approach does not address the issue of fairness or
reasonableness of dealer compensation because it does not provide trade specific information to
investors which would highlight dealer prices significantly higher than others in the industry.
The approach also presents significant operational difficulties in that if regulators or dealers were
to calculate a VWAP or VWAS for each security after the end of each trading day, the process a
broker-dealer uses to generate confirmation statements for retail investors could be delayed.
If FINRA and the MSRB seek to improve fixed income price transparency for retail
investors, we believe that 1) a comparison of the cost of a fixed income transaction at a specific
firm to the PMP (under our proposed methodology) combined with 2) a link to real-time EMMA
or TRACE data regarding the specific fixed income security would address this regulatory goal.
Nevertheless, given the possibility that our views may not prevail, we are compelled to once
18

For example, MSRB Notice 2010-10 (April 21, 2010) requested comment on draft interpretive guidance on
prevailing market prices and mark-up for transactions in municipal securities. We believe that this draft guidance
provides a good starting point for future interpretive guidance on prevailing market price for purposes of mark-up
disclosures for both the MSRB and FINRA. MSRB Notice available at: http://www.msrb.org/Rules-andInterpretations/Regulatory-Notices/2010/2010-10.aspx
19
FINRA Proposal at page 7.
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again raise our significant concerns with the current Proposals from a market participant
standpoint.
The Proposals As Currently Drafted Are Not Workable For Market Participants.
The Proposals, as currently drafted, would add significant operational challenges to the
confirmation statement process by adding new layers and requirements onto already complex
systems. Moreover, to the extent that the Proposals require disclosure that cannot be added to
the trade record at the same time as the trade execution, the Proposals create risks to the
confirmation statement process.
Notably, the Proposals would require broker-dealers to build a significant new system, at
considerable cost, to match trades that meet certain time requirements transaction. By necessity,
this system, at the end of the business day, will need to identify all possible matching scenarios
for all principal fixed income transactions over the course of the specified time period and
navigate an overly complicated – and at times conflicting – matching methodology. The
application of these methodologies to situations where there is significant buying and selling
activity at varying prices, varying sizes, and across varying business channels can quickly
become quite complex.
The operational challenges of the Proposals are especially significant for clearing brokerdealers that would likely be required to coordinate and rely on third parties for data necessary for
compliance.
Fully-disclosed clearing broker-dealers clear and settle millions of securities transactions
each day for thousands of introducing broker-dealers.20 Clearing broker-dealers do not sell
securities to retail customers. Rather, a fully-disclosed clearing broker-dealer provides routine
and ministerial “back office” processing services -- clearance and settlement and custody
services -- to introducing broker-dealers. The relationship between the clearing broker-dealer
and the introducing broker-dealer and the division of responsibilities between them is set forth in
a fully disclosed clearing agreement, which is filed with and approved by FINRA before any
clearing services may begin.
Among other back-office functions, clearing broker-dealers settle fixed income trades
and print and mail end-customer confirmation statements for introducing broker-dealers. With
considerable effort involving the review of multiple principal accounts across all of its
introducing broker-dealers, a clearing broker-dealer could likely obtain access to the underlying
details of when, how, or for how much the introducing broker-dealer obtained the fixed income
security it ultimately sold to its end-customer. More likely, an introducing broker-dealer would
need to submit information on a particular trade to its clearing broker-dealer at the end of the
business day, after the introducing broker-dealer has determined this information itself.
20

Because many introducing broker-dealers (aka “correspondents”) do not have the net capital, resources,
technology, personnel or expertise to clear and settle their own trades, introducing broker-dealers often contract with
a third-party clearing broker-dealers to carry their proprietary accounts (if any) and its end-customer accounts and
perform back office functions on a fully-disclosed basis (i.e., disclosed to the introducing firm’s end customers).
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Requiring matched trade information with a full day “look back” conflicts with how trade
confirmation statements are processed today, increasing the risk that they will not be completed
within regulatory timeframes.21 Standard industry processing of retail customer trade
confirmations involves batching and pricing during the day, processing immediately after market
close, overnight composing, with printing and mailing the next business day. For example, at
most clearing broker-dealers:
x
x
x
x

During the business day, trading occurs in multiple channels throughout the organization
and information on these trades moves throughout the day, in real time, to a single “trade
prep” location;
At this location, among other items, calculations are performed and consolidation work is
done on the underlying data used to populate the trade confirmation;
At market close, a file is sent from the “trade prep” location to a trade confirmation
engine where the data is formatted and the trade confirmation is composed. This step
typically takes place in the 10pm to 2am time window; and
After the trade confirmation is composed, next steps include, but are not limited to,
monitoring, paper fulfillment, or electronic fulfillment.

If the Proposals are approved as currently drafted, at the end of each business day,
introducing broker-dealers will need to sift through all of their customer fixed income transaction
data for the day to identify and isolate (i) which trades, out of the larger universe of customers
trades executed that day, are subject to the disclosure requirements (ii) the price to the
introducing broker-dealer of the fixed income security under several different complex
methodologies and (iii) mark-up information on the trade, as applicable.
The introducing broker-dealer would then need to transmit this information to its clearing
broker-dealer, who would be required to (i) identify the relevant trade out of the broader universe
of trades for that day; (ii) pass this information to their trade confirmation engine; and (iii)
update the particular trade file in the trade confirmation engine. All of this work would need to
be performed, without error or delay, before the established deadlines for passing files to the
trade confirmation engine to allow the clearing broker-dealer to print and mail the statement to
the end-customer within established regulatory timeframes.
We believe that the current industry practice of processing of trades throughout the
business day serves important risk mitigation purposes. Straight-through processing of trade
confirmations provides transparency to fixed income trading that helps broker-dealers’ risk
management practices. The processing of trades throughout the business day also helps avoid
bottlenecks that may affect the timely, accurate, and complete processing of retail customer trade
confirmation statements.

21

From an operational standpoint, we do not see a two hour look-forward/look-back, as the MSRB has proposed, to
be different from a full day look back (as FINRA proposes and as the MSRB previously proposed). In both cases a
full trading day worth of data must be captured and reviewed at the end of the trading day in order to match certain
trades for disclosure purposes.
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The Proposals place significant time pressure on the confirmation statement process,
particularly in light of current initiatives to shorten the settlement cycle. Exchange Act Rule
10b-10, FINRA Rule 2230 and MSRB Rule G-15 generally require broker-dealers that effect
transactions in the account of a customer to provide a confirmation to the customer “at or before
the completion of” such transaction. Exchange Act Rule 15c1-1(b) defines “the completion of
the transaction” to be, generally, when the customer makes payment to the broker, or when the
broker delivers the security to the account of the customer.
As both FINRA and the MSRB are aware, the Depository Trust & Clearing Corporation
(“DTCC”) is currently leading an industry effort to shorten the U.S. trade settlement cycle for
equities, municipal and corporate fixed income bonds, and unit investment trusts (“UITs”) from
T+3 (trade date plus three days) to T+2 (trade date plus two days).22 SEC Commissioners
Piwowar and Stein have expressed support for the move to T+2 along with SEC Chair Mary Jo
White.23 Moreover, the MSRB has published a request for comment on changes to MSRB Rules
to facilitate shortening the securities settlement cycle.24
The tension between the Proposals’ greater disclosure requirements, which can only be
accessed and added to trade confirmation statements at the end of the day, and a shorter
settlement cycle, adds complexity and operational risk to the trade confirmation statement
process and is a further reason why we believe the Proposals should be withdrawn and
alternatives considered.
Certain Aspects of the Proposals Must Be Clarified.
If the Proposals proceed in their current form, certain aspects must be clarified prior to
final rulemaking.
Affiliates
Under the MSRB’s Proposal, if a municipal securities dealer, on an exclusive basis,
acquires municipal securities from [sells to] an affiliate that holds inventory in such securities
and transacts with other market participants, the dealer would be required to “look through” the
transaction with the affiliated dealer and substitute the affiliates trade with the third party from
whom it purchased or to whom it sold the security to determine whether disclosure of the markup would be required. In contrast, FINRA proposes to exclude trades where the member’s
22

Depository Trust & Clearing Corporation, DTCC Recommends Shortening the U.S. Trade Settlement Cycle, April
2014 (advocating for a move to a two-day settlement period).
23
Commissioners Michael S. Piwowar and Kara M. Stein, Public Statement Regarding Proposals to Shorten the
Trade Settlement Cycle (June 29, 2015) available at: http://www.sec.gov/news/statement/statement-on-proposals-toshorten-the-trade-settlement-cycle.html and Letter from Mary Jo White, Chair, Securities and Exchange
Commission, to Kenneth E. Bentsen, Jr., President and CEO, Securities Industry and Financial Markets Association,
and Paul Schott Stevens, President and CEO, Investment Company Institute (September 16, 2015).
24
MSRB Regulatory Notice 2015-22 Request for Comment on Changes to MSRB Rules to Facilitate Shortening the
Securities Settlement Cycle (November 10, 2015) available at: http://www.msrb.org/~/media/Files/RegulatoryNotices/RFCs/2015-22.ashx?la=en

Page 358 of 474
Marcia E. Asquith and Ronald W. Smith
December 11, 2015
Page 12 of 13
principal trade was executed with an affiliate of the member and the affiliate’s position that
satisfied this trade was not acquired on the same trading day.
To increase retail customer understanding and to acknowledge efficiencies in market
regulation for similar products, FINRA and MSRB confirmation mark-up requirements for
principal transactions must be uniform in design and operation. Of the two proposals, we
encourage FINRA and the MSRB to follow the MSRB’s approach to affiliated dealer trades,
which we consider a better approach for retail investors and market participants. If a dealer
provides its customers access to a wide selection of secondary market fixed income inventory
from multiple sources, the fact that an affiliated dealer is included and treated on par with these
sources should not raise regulatory concern. Moreover, as long as the affiliate pricing is
competitive with the other sources, the use of an affiliate to the dealer to source the trade should
not impact retail customers who ultimately would obtain the best price available for their
security.
Use of Standard Mark-up Schedules in lieu of Proposed Disclosure
Certain broker-dealers establish and make available to retail customers schedules of
standard charges for fixed income security transactions. To help encourage transparency in fixed
income pricing, FINRA and the MSRB should permit broker-dealers to use standard mark-up
schedules in place of the proposed mark-up disclosure requirements on retail customer
confirmation statements. Standard mark-up schedule disclosure could be conveyed to retail
customers via a link to the schedule on the confirmation statement or via annual mailed
disclosure in place of the confirmation statement disclosure contemplated by the Proposals. This
information would be helpful to retail investors and provide an alternative approach to market
participants. Moreover, this approach does not raise operational issues associated with the
current Proposals.
Changes to the PMP Should Not Require a New Confirmation Statement
FINRA and the MSRB should clearly state in any final rule that a dealer is permitted, but
not required, to resend confirmation statements due solely to a change in the PMP or the
differential between the customer price and the PMP. FINRA and the MSRB should also
clearly state in any final rule that dealers would expressly be permitted to include a disclaimer on
the customer confirmation that the PMP and related differential were determined as of the time
of confirmation generation. Among other reasons, from an operational standpoint, in order to
resend the confirmation statement, the broker-dealer may need to cancel and rebill the
customer’s trade to reflect the new reference price. This requirement may contribute to a firm’s
late trade reporting if such cancel and rebill of the customer trade would be required to be trade
reported.
Implementation Timeframe and Cost of Proposals
FINRA and the MSRB have proposed several different methods by which dealers could
calculate the proposed mark-up disclosure. Industry participants have similarly proposed
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alternative methods for this calculation. At this point in time, it is not clear to us which approach
will ultimately be taken. We are happy to provide cost estimates on specific aspects of the
Proposals once further granularity on the regulatory approach to be taken is available. Similarly,
because the time required to comply with the Proposals will depend on the complexity of any
final rule, as well as other rules that dealers are asked to implement contemporaneously, we ask
FINRA and the MSRB to work with the industry on a proposed implementation timeframe that is
responsive to industry needs.

*

*

*

*

*

Fidelity thanks FINRA and the MSRB for considering our comments. We would be pleased to
provide any further information and respond to any questions that you may have.

Sincerely,

Norman L. Ashkenas
Chief Compliance Officer
Fidelity Brokerage Services, LLC

Richard J. O’Brien
Chief Compliance Officer
National Financial Services, LLC

cc:
Mr. Richard Ketchum, Chairman and Chief Executive Officer, FINRA
Ms. Susan Axelrod, Executive Vice President, Regulatory Operations, FINRA
Mr. Robert Colby, Chief Legal Officer, FINRA
Ms. Lynette Kelly, Executive Director, MSRB
Mr. John A. Bagley, Chief Market Structure Officer, MSRB
Mr. Michael L. Post, Deputy General Counsel, MSRB
Mr. Stephen Luparello, Director, Division of Trading and Markets, SEC
Mr. Gary Goldsholle, Deputy Director, Division of Trading and Markets, SEC
Mr. David Shillman, Associate Director, Division of Trading and Markets, SEC
Ms. Jessica S. Kane, Deputy Director, Office of Municipal Securities, SEC
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VIA ELECTRONIC MAIL
December 11, 2015
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

FINRA Regulatory Notice 15-36: Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2015-16: Request for Comment on Draft Rule Amendments to
Require Confirmation Disclosure of Mark-ups for Specified Principal Transactions with
Retail Customers

Dear Ms. Asquith and Mr. Smith:
On September 24, 2015 the Municipal Securities Rulemaking Board (MSRB) published
Regulatory Notice 2015-16 requesting public comment on proposed recommendations to require
confirmation disclosure of mark-ups for specified principal transactions with retail customers. 1 On
October 15, 2015 the Financial Industry Regulatory Authority (FINRA) published Regulatory
Notice 15-36 requesting public comment on a revised proposal requiring confirmation disclosure
of pricing information in corporate and agency debt securities transactions. 2 Both requests
represent revised versions of proposals issued for public comment by both self-regulatory
organizations (SROs) in November 2014. 3
The Financial Services Institute 4 (FSI) appreciates the opportunity to comment on these
important proposals. We strongly support regulatory actions designed to enhance bond market
pricing transparency for retail investors. As we noted in our prior comment letters, we believe that
retail investors should have access to timely and complete information regarding fixed income
securities to make informed investment decisions. However, we have concerns that the proposals
under consideration may detrimentally impact the ability of small firms to service retail bond
investors. We respectfully request that FINRA and the MSRB work with the industry to develop a
1 Regulatory Notice 2015-16, Request for Comment on Draft Rule Amendments to Require Confirmation Disclosure of
Mark-ups for Specified Principal Transactions with Retail Customers (Sept. 24, 2015) (MSRB Regulatory Notice).
2 Regulatory Notice 15-36, Pricing Disclosure in Fixed Income Markets (Oct. 15, 2015) (FINRA Regulatory Notice).
3 Regulatory Notice 2014-20, Request for Comment on Draft Rule Amendments to Require Dealers to Provide Pricing
Reference Information on Retail Customer Confirmations (Nov. 17, 2014); Regulatory Notice 14-52, Pricing Disclosure
in the Fixed Income Markets (Nov. 17, 2014).
4 The Financial Services Institute (FSI) is an advocacy association comprised of members from the independent
financial services industry, and is the only organization advocating solely on behalf of independent financial advisors
and independent financial services firms. Since 2004, through advocacy, education and public awareness, FSI has
been working to create a healthier regulatory environment for these members so they can provide affordable,
objective financial advice to hard-working Main Street Americans.
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joint proposal that achieves its desired goals of ensuring investors have clear understanding of
their transactions costs and allows investors to benefit from market competition.
Background on FSI Members
The independent financial services community has been an important and active part of the
lives of American investors for more than 40 years. In the U.S., there are approximately 167,000
independent financial advisors, which account for approximately 64.5% percent of all producing
registered representatives. These financial advisors are self-employed independent contractors,
rather than employees of Independent Broker-Dealers (IBD).
FSI member firms provide business support to financial advisors in addition to supervising
their business practices and arranging for the execution and clearing of customer transactions.
Independent financial advisors are small-business owners who typically have strong ties to their
communities and know their clients personally. These financial advisors provide comprehensive
and affordable financial services that help millions of individuals, families, small businesses,
associations, organizations and retirement plans with financial education, planning,
implementation, and investment monitoring. Due to their unique business model, FSI member firms
and their affiliated financial advisors are especially well positioned to provide middle-class
Americans with the financial advice, products, and services necessary to achieve their investment
goals.
Discussion
Collectively, FINRA and the MSRB request comments on three different pricing disclosure
proposals. First, FINRA requests comment on revisions to its matched-trading proposal issued for
comment in 2014. Second, both FINRA and the MSRB request comment on an MSRB proposal to
require the disclosure of the mark-up or mark-down from the prevailing market price of a security
if the firm traded with a retail customer within a two hour time period. Third, the MSRB requests
comments on amendments to its matched-trading proposal issued for comment in 2014. We are
concerned that each of the proposals under consideration would materially alter the competitive
landscape to the detriment of small firms. Additionally, such proposals may result in greater
investor confusion. Lastly, we are concerned that should FINRA and the MSRB choose to pursue an
incremental approach to pricing disclosure, firms will face materially higher operational and
technology expenses. As such, we request FINRA and the MSRB work with stakeholders on a
comprehensive pricing disclosure proposal.
In pursuing such a comprehensive pricing disclosure proposal, or any pricing disclosure
proposal, we wish to highlight the following items for consideration:
x The disclosure should be based on the prevailing market price for the customer’s
security;
x The disclosure should leverage existing transparency platforms by requiring the
inclusion of links to TRACE and EMMA homepages as well as the time of execution of
customer trades on confirmations;
x FINRA and the MSRB should create good faith errors safe harbors for inadvertent
mistakes on confirmations; and
x FINRA and the MSRB should undertake initiatives to educate investors on fixed income
market structure and the sources of dealer costs in executing trades.
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FINRA and the MSRB Should Work on a Coordinated Comprehensive Pricing Disclosure
Proposal that Preserves the Competitive Landscape
A. Introduction

The proposals raise concerns regarding potential disproportionate impacts on small dealers
that ultimately will result in less choice for investors. Regardless of whether pricing disclosure
applies to trades within a two-hour time period, or the same day, the proposed disclosure
requirements will capture the overwhelming majority, if not the entirety, of transactions executed
by smaller dealers, particularly fully-disclosed introducing firms. These dealers do not possess the
necessary capital to maintain inventory for a significant time period. We are concerned that
mandating disclosure for these transactions may result in the creation of competitive imbalances
that will ultimately harm smaller firms to a greater extent than larger dealers and confuse
investors seeking to make pricing comparisons across firms of various sizes and models.
In light of the potential detrimental impacts that will be predominantly borne by small firms,
we respectfully request that prior to further pursuing rulemaking in this area, FINRA and the MSRB
consult with industry stakeholders regarding the entirety of their intentions for fixed income pricing
disclosure. We recognize that both FINRA and the MSRB might consider additional bond market
pricing transparency initiatives in the future. Such additional measures might capture a larger
universe of principal transactions. Understanding the potential for future disclosure requirements
will allow regulators and the industry to work together on developing a single comprehensive
proposal for providing retail investors with enhanced pricing information. This approach will limit
the adverse impacts on small dealers and will ensure that firms are not required to overhaul or
rebuild systems shortly after coming into compliance with one of the proposals for which comments
are requested.
B.

Burdens on Competition

Both FINRA and the MSRB discuss the potential for the proposals to reduce transaction costs
and offer customers more competitive prices. 5 The intended goal of pricing disclosure is to
incentivize dealers to reduce costs in order to remain competitive in the retail market. However,
because the proposals only cover a subset of principal transactions, the proposals will
predominantly impact small dealers that primarily transact on a riskless principal basis. Larger
dealers that possess the capital to maintain significant inventories could be incentivized to hold
positions to avoid disclosure. 6 As such, customers will not be able to effectively compare
transaction costs across all market participants. They will not maintain an effective frame of
reference to compare transaction costs between smaller introducing firms and larger dealers.
Large broker-dealers that can avoid the disclosure period will not feel the downward pressure on
their markups, but may paradoxically also receive an influx of new customers. Therefore, we
believe that in an effort to ensure an even playing field for firms of all sizes, FINRA and the
MSRB should consider a comprehensive pricing disclosure regime that does not limit bond market
competition.
Additionally, we are concerned that a disclosure requirement that primarily impacts small
dealers may cause these firms to choose to exit the market or only offer investors the opportunity
5
6

FINRA Regulatory Notice, at 9; MSRB Regulatory Notice, at 13-14, 19, 21.
FINRA Regulatory Notice, at 11; MSRB Regulatory Notice, at 16.
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to invest in bonds through packaged products such as mutual funds. Sections 15A(b)(9) and
15B(b)(2)(C) of the Securities Exchange Act of 1934 require that FINRA and MSRB rules “not
impose any burden on competition not necessary or appropriate in furtherance of the purposes of
[the Act].” 7 While we appreciate the SROs including Economic Impact Assessments in accordance
with their adopted frameworks, the proposals do not contain detailed discussions or any data
regarding the impact on investor choice and access resulting from a reduction in the number of
dealers servicing retail investors. Moreover, the proposals do not discuss any potential impacts on
issuer borrowing costs or market liquidity that may result from a reduction in dealers. We ask that
prior to further pursuing the proposals FINRA and the MSRB analyze the potential for such
detrimental impacts and assess all associated costs. We believe that a more comprehensive
proposal, rather than an incremental proposal, will help avoid these burdens on competition while
increasing transparency for investors.
A comprehensive disclosure regime would also provide operational benefits for firms of all
sizes. As we noted in our prior comment letters, confirmation disclosure of any sort, will be a costly
and difficult undertaking for firms. These costs will be disproportionately high for small introducing
firms which will have to work with clearing firms to alter and design manual systems.
Compounding concerns regarding such costs is the possibility that the proposals represent the first
step in a process to mandate additional pricing disclosure for all principal fixed income
transactions. We are concerned that firms may be asked to build systems and adopt policies and
procedures that may be obsolete or require significant overhaul in a matter of several years. In
an effort to reduce the implementation burden we request that FINRA and the MSRB consult with
the industry on its long-terms plans in an effort for all parties to work together to develop a
single proposal that avoids the costs associated with continued incremental enhancements.
C. Regulatory Coordination
It is imperative that any pricing disclosure requirements adopted by FINRA and the MSRB be
consistent in design. FINRA and the MSRB seek comment on a variety of proposals, none of which
feature complete uniformity in requirements. Consistency is critical to ensure that dealers of all
sizes maintain the ability to provide their customers access to a variety of products in a cost
effective manner. Differing approaches to disclosure requirements necessitating separate systems
and processes for corporate and agency securities as compared to municipal securities will
unnecessarily raise compliance costs on broker-dealers. These increased costs may limit the ability
of small firms to continue to offer one or more of the subject securities to clients.
Moreover, neither FINRA nor the MSRB has offered justification for differing approaches. The
proposals primarily impact back office systems and processes. There is nothing inherently unique
to either the market, or the back office systems, for one particular security that necessarily
mandates a disclosure regime different from another type of fixed income security. A lack of
consistency would only serve to increase costs to firms and confuse investors. A uniform approach
is essential to ensuring efficient implementation and management while maximizing investor
benefits.
In addition to coordinating with each other, we request that both FINRA and the MSRB work
in coordination with the Department of Labor (Department) on its Proposed Class Exemption for
Section 3(f) of the Securities Exchange Act of 1934 also requires the SEC to “consider, in addition to the protection
of investors, whether the action will promote efficiency, competition, and capital formation” when evaluating a
proposed rule.

7
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Principal Transactions in Certain Debt Securities between Investment Advice Fiduciaries and
Employee Benefit Plans and IRAs (Principal Transaction PTE).8 The Department, in conjunction with
its proposal to amend the definition of investment advice fiduciary, has proposed to require
markup disclosure for principal transactions in the following fixed income securities: U.S. Treasury
securities, U.S. agency securities and dollar denominated U.S. corporate securities. 9 The
requirement, as proposed, would apply to all principal transactions in those securities.
As we have noted, complying with a pricing disclosure proposal for fixed income transactions
presents several operational challenges that will necessitate significant resources by brokerdealers. These challenges will be exponentially increased if firms are required to have different
procedures apply to municipal debt securities, corporate and agency debt securities in nonretirement accounts and corporate and agency debt securities in retirement accounts. Such a result
could further cause firms to reconsider their ability to offer certain products to investors. It is
imperative that FINRA and the MSRB work with the Department to ensure that any markup
disclosure requirement that is imposed on firms servicing retirement accounts is consistent with the
requirements of a uniform pricing disclosure requirement issued jointly by FINRA and the MSRB.
II.

Important Considerations For Pursuing Pricing Disclosure Requirements
A. Introduction

If FINRA and the MSRB further pursue any of the outstanding pricing disclosure proposals, or
a more comprehensive proposal, we offer the following recommendations to help create an
effective and efficient disclosure regime that is useful to investors. First, we believe that the pricing
information to be disclosed should be based on the prevailing market price, which in most cases
would be defined as the contemporaneous cost to the dealer. We recommend codifying a
conclusive presumption of such definition for situations where there is an offsetting transaction
after receiving a customer order. Second, we recommend that confirmations include the URL
addresses of the homepages for TRACE and EMMA as well as the time of execution of the
customer trade. Third, we suggest creating a good faith error safe harbor for instances where
human error has inadvertently resulted in an inaccuracy on a customer confirmation. Lastly, we
request that FINRA and the MSRB work with stakeholders to improve investor understanding of the
fixed income markets and transaction pricing in an effort to put the disclosed pricing information
in proper context.
B.

Prevailing Market Price

We recommend that any potential pricing disclosure for transactions in fixed income securities
should be based on the prevailing market price for the security at the time of the customer’s
trade. Utilizing the prevailing market price will ensure customers receive the most reasonably
accurate understanding of the cost of their trade. Moreover, structuring pricing disclosure around
prevailing market price will align any new disclosure requirements with existing fair pricing
policies enforced by both FINRA and the MSRB. 10 We recognize that there may be transactions
for which determining the prevailing market price may be complicated. We look forward to
80 Fed. Reg. 21989 (April 20, 2015).
Id. at 22003. The Department of Labor proposal would prohibit a broker-dealer from transacting in municipal
securities with an IRA owner or employee benefit plan as a principal.
10 FINRA Rule 2121; MSRB Rule G-30.
8
9
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working with FINRA and MSRB on determining how to represent prevailing market price in
situations where it may not be readily determinable.
Additionally, utilizing prevailing market prices would reduce the operational impacts of any
pricing disclosure proposal. Small broker-dealers maintain manual processes to input the
transaction information into a confirmation system and transmit that information to their clearing
firm. The prospect of having to calculate reference prices based on an array of factors has
caused some firms to believe they will need to hire additional personnel to handle confirmation
inputs. Additionally, the prospect of human error increases in conjunction with an increase in the
amount of information that must be inputted. Simplifying the required information to be disclosed
should help reduce the costs and ease the implementation burden to be imposed on small dealers.
Lastly, we believe that in establishing the prevailing market price for the customer’s security,
there should be a rebuttable presumption codified in FINRA and MSRB rules for transactions
where the firm refers to its contemporaneous costs. In most retail transactions, contemporaneous
costs have long been considered a key factor in determining prevailing market price. We believe
that codifying such a rebuttable presumption will provide necessary comfort to firms designing
new systems and processes. Moreover, we believe the presumption of contemporaneous costs
should be conclusive in situations where the dealer, after receiving an order for a security,
executes a transaction to offset the customer’s purchase or sale. In such a scenario the offsetting
trade is usually very close in time to the customer trade such that considering additional factors
for the determination of prevailing market price is unnecessary. We believe firms would
appreciate the certainty in codifying a conclusive presumption for such trading scenarios.
C. Requiring Links to TRACE and EMMA
We appreciate FINRA and the MSRB’s commitment to pursuing opportunities to increase
promotion of the existing pricing transparency platforms, TRACE and EMMA. In our prior letters
we recommended including a link to the appropriate website on the back of customer
confirmations for fixed income securities trades. In their revised proposals, both FINRA and the
MSRB note that these platforms are useful to inform investors of the market for their security at
the time of their trade. The MSRB has proposed requiring the inclusion on the confirmations of all
transactions for non-institutional customers of a hyperlink and URL address to the Security Details
page for the customer’s security on EMMA. 11 Additionally, the confirmation must also include a
brief description of the type of information available on the page. The MSRB has further
proposed to require the disclosure of the time of execution for a customer’s trade to nearest
minute. 12 Alternatively, FINRA has proposed including a link to TRACE on confirmations for
corporate and agency securities. 13
In assessing the impacts of requiring links to TRACE and EMMA on confirmations we wish to
reiterate the importance of a consistent approach by FINRA and the MSRB. Consistent
requirements are critical to limiting implementation burdens for firms. We suggest initially
requiring a link to the TRACE or EMMA homepage and requiring the disclosure of the time of

MSRB Regulatory Notice, at 12.
Id. at 12-13.
13 FINRA Regulatory Notice, at 5.
11
12
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execution of the customer’s trade. 14 We believe that including such a link in conjunction with the
CUSIP number and time of execution will greatly assist investors in understanding the market for
their security at the time of their trade. While including this additional information will necessitate
changes to existing systems, we believe such changes are warranted and consistent with our belief
that FINRA and the MSRB should seek to leverage existing transparency platforms in adopting
pricing disclosure reforms. 15
D. Safe Harbor for Good Faith Errors
In its proposal the MSRB specifically requests comment on a proposed amendment to its
matched trading proposal that specifies that dealers would not be required to resend a
confirmation solely due to a change in the reference transaction to be selected, the reference
transaction price, or the differential between the customer price and the reference price. 16 We
appreciate the MSRB’s consideration of such a requirement and respectfully request that a similar
provision be included in any proposal adopted by FINRA and the MSRB.
As we have discussed, including additional pricing information on customer confirmations will
necessitate significant changes to systems and processes for both introducing and clearing firms.
Clearing firms will need to adjust their interfaces to allow introducing firms to manually input the
additional fields required on the confirmations. Clearing firms must then capture such information,
store it, and provide correspondents an opportunity to review and correct the information to be
included on the confirmation. Such manual processes necessitate an investment of time by
introducing firm personnel and carry a significant degree of operational risk. These processes
carry a significant likelihood of human error that will result in increased costs to firms to correct
inaccurate information.
Moreover, these difficulties are further compounded by the shortened settlement cycle
initiative that is currently underway. 17 Small firms will typically input and transmit all information
to be included on confirmations to their clearing firms at the end of the trade day. Moreover, the
matched trading proposals would effectively require such end of day reporting. Requiring
additional information to be manually inputted while also shortening the time for completion and
transmission of such information only increases the costs and risk to introducing firms.
Therefore, we request that FINRA and the MSRB consider including a good faith safe harbor
to ease the burden on small fully-disclosed introducing firms. Such a safe harbor would ensure
that dealers would not be required to resend a confirmation, should printed information be
mistakenly inaccurate so long as the dealer undertook a good faith effort to include accurate
information on the confirmation and the correct identity and pricing information is available to the
customer on an account statement or through online account access. Firms wishing to avail
14 Limiting the requirement to the TRACE or EMMA homepage would still provide the opportunity to assess whether
the inclusion of such a link materially impacts investor traffic to such web-platforms. FINRA and the MSRB could
always choose to revise such a requirement to include a security-specific link if it was necessary.
15 These operational and technological impacts would be significantly greater if a security specific link were to be
required. In addition to developing the technology to ensure inclusion of the appropriate link on a transaction-bytransaction basis, dealers would need to adopt policies and procedures to manually check each URL prior to
submission to ensure that it is the correct link for the customer’s security. We do not believe that the benefits of
including a security-specific link outweigh these significant costs.
16 MSRB Regulatory Notice, at 24.
17 See Letter from Mary Jo White, Chair, SEC, to Kenneth E. Bentsen, Jr., President & CEO, SIFMA & Paul Schott
Stevens, President & CEO, ICI (Sept. 16, 2015); see also MSRB Regulatory Notice 2015-22.
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themselves of such a safe harbor would need to state on the confirmation that in the event printed
information contains technical inaccuracies or errors, the corrected information will be available to
the client on either an account statement or through online account access. Providing such a safe
harbor would significantly reduce the operational impacts on small firms – as well as medium and
large firms – and may positively contribute to small firms’ decisions to continue to offer fixed
income securities to retail investors.
E.

Investor Education of Fixed Income Trading and Pricing

Should FINRA and the MSRB choose to pursue pricing disclosure requirements for retail fixed
income transactions where the dealer acts as principal, we believe they should also undertake
initiatives to seek to better educate investors about the structure of the secondary fixed income
markets. Such education is necessary to put pricing information in context. Pricing information
absent context may be confusing and inaccurate. Customers need contextual explanations to
understand why they were charged for the transaction and why these services are necessary to
effect their investment decisions. Educating investors on the roles that broker-dealers play in
executing fixed income securities transactions and the steps that must be undertaken to fairly and
reasonably fill a customer order are as essential as pricing information. We respectfully request
FINRA and the MSRB undertake initiatives to provide such education and we stand ready to assist
such efforts in any way we can.
Conclusion
We are committed to constructive engagement in the regulatory process and welcome the
opportunity to work with FINRA and the MSRB on these and other important regulatory efforts.
We believe that a more comprehensive approach will better balance the importance of
increasing transparency for investors with ensuring investor choice and access to firms of all sizes.
Thank you for considering FSI’s comments. Should you have any questions, please contact me
at (202) 803-6061.
Respectfully submitted,

David T. Bellaire, Esq.
Executive Vice President & General Counsel
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Submittedviaemailtopubcom@finra.org
MarciaE.Asquith
OfficeoftheCorporateSecretary
FINRA
1735KStreet,NW
Washington,DC20006Ͳ1506

Submittedelectronically
RonaldW.Smith
CorporateSecretary
MunicipalSecuritiesRulemakingBoard
1900DukeStreet,Suite600
Alexandria,VA22314

Re: FINRARegulatoryNotice15Ͳ36:RequestforCommentonPricing
DisclosureintheFixedIncomeMarkets
MSRBRegulatoryNotice2015Ͳ16:RequestforCommentonDraft
RuleAmendmentstoRequireConfirmationDisclosureofMarkͲups
forSpecifiedPrincipalTransactionswithRetailCustomers

DearMs.Asquith&Mr.Smith:

IwriteonbehalfofthePublicInvestorsArbitrationBarAssociation("PIABA"),aninternationalbarassociation
comprisedofattorneyswhorepresentinvestorsinsecuritiesarbitrations.Sinceitsformationin1990,PIABAhas
promotedtheinterestsofthepublicinvestorinallsecuritiesandcommoditiesarbitrationforums,whilealso
advocatingforpubliceducationregardinginvestmentfraudandindustrymisconduct.Ourmembersandtheir
clientshaveastronginterestinrulespromulgatedbytheFinancialIndustryRegulatoryAuthority("FINRA")and
theMunicipalSecuritiesRulemakingBoard(MSRB)relatingtobothinvestorprotectionanddisclosurestopublic
investors.

FINRAhasreissueditsrequestforcommentonaproposedFINRArulethatwouldrequirefirmstodisclose
additionalinformationoncustomerconfirmationsfortransactionsinfixedincomesecurities.Specifically,for
corporateandagencydebtsecurities,FINRAisproposingthatfirmsdisclosethepricetothecustomer,the
member’sreferenceprice,andthedifferentialbetweenthosetwoprices,alongwithareferenceandhyperlink,if
available,totheTRACEpubliclyavailabletradingdata.However,thisinformationmustbedisclosedonlyifcertain
conditionsaremet.TheMSRBhasalsorequestedcommentonasimilarproposaltorequireconfirmation
disclosureofmarkͲupsforspecifiedprincipaltransactionsinmunicipaldebtsecurities.
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
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PIABAgenerallyapplaudsanyefforttoprovidemoretransparencyinthesecuritiestradingarena,and
specificallywithrespecttodebtsecurities.FINRAhasrestructuredtheproposedruletoeliminatethe“qualifying
size”aspectofthepreviousproposal,replacingitwitha“retailcustomer”standard.PIABAsupportsthischange
andagreesthattheruleshouldapplytoallretailcustomeraccountregardlessofthesizeofthetransaction.

Theproposedrulelimitsdisclosureofthisinformationtoonlythosetransactionswherethefirmhas
executedatransactionasaprincipalinthesamesecuritywithinthesamedaythatequalsorexceedsthesizeof
thecustomertransaction.PIABAbelievesthatthisistoolimited.PIABAwouldliketoseefixedincometrade
confirmationsdisclosetheactualmarkups/markdowns,notonlyforrisklesstransactions,butforallfixedincome
retailtransactions.

Astherulestandsnow,themarkup/markdowndisclosurewouldberequiredonlyiftherearecorresponding
firmtradesonthesameday.RegulatoryNotice14Ͳ52providedseveralexamplesofpossiblescenarioswhichset
forthwhendisclosurewouldandwouldnothavetobemade.Forexample,inRN14Ͳ52example13,disclosure
wouldnotberequiredwhereFirmAsold100XYZbondstoitscustomeronDay2,if50ofthebondshavingbeen
sourcedat15:30:00PMonDay1and50ofthemhavingbeensourcedat10:00:00AMonDay2.PIABAwould
preferthatallofthepricinginformationbedisclosed,regardlessofwhetherthebondssoldtothecustomerwere
sourcedonDay1orDay2.Atabareminimum,pricinginformationshouldbeprovidedforthe50bondsthatwere
sourcedonDay2–thedayonwhichthebondsweresoldtotheclient.Absentsucharequirement,thereisa
meaningfulincentiveformemberfirmstogamethesystembysourcingasinglebondforeachcustomersalefrom
oldinventory,therebyavoidingentirelytheneedtodisclosethemarkup/markdown.

WithrespecttotheapproachproposedbytheMSRB,PIABAfeelstheMSRBunnecessarilylimitsthetime
perioditlooksatwhendeterminingwheninformationneedstobedisclosed.TheMSRBwouldonlyrequire
disclosureiftheprincipaltransactionoccurswithintwohoursprecedingorfollowingthecustomertransaction.
Thisisunnecessarilylimited.Asstatedabove,PIABAbelievesthisinformationshouldbedisclosedinallcases,but
ataminimum,fortransactionsoccurringinthesameday.

Thenewproposalalsopermitsafirmtonotdisclosepricinginformationiftherehasbeenamaterialchange
inthepriceofthesecuritybetweenthetimeoftheprincipaltransactionandthecustomertransaction.PIABAis
concernedthattheproposalallowsthefirmtoexercisetoomuchdiscretioninwhethertodisclosethepricealong
withclarifyinginformationexplainingthechangeinprice,orsimplynotdisclosethepriceatall.FINRAshould
provideguidanceonwhatitconsidersamaterialchange.Forexample,FINRAshouldprovideaminimum
percentagechangeinpriceorotherobjectivemeasure.

Further,PIABAdoesnotunderstandtheneedforthisdiscretion.Thefirmshouldberequiredtodisclosethe
priceandthereasonforthematerialchangeinprice.Thisinformationshouldbereadilyascertainableandshould
bedisclosedtothecustomer.Alternatively,thefirmshouldberequiredtodisclosethattherehadbeenamaterial
changeinpriceandthatthecustomershouldcontacttheirbrokerformoreinformation.

PIABAalsobelievesthatFINRAshouldworktounifyitsrulewiththeMSRBproposal.Customersshould
receiveuniforminformationaboutdebtsecurities,includingcorporateandagencybondsandmunicipalbonds.
FirmsshouldprovideboththereferencepriceandthemarkͲupormarkͲdownfromtheprevailingmarketpriceto
theextentthetwoaredifferent.PIABAissupportiveoftheMSRBproposalinthatitlooksthroughthefirmtoits
affiliatesforpurposesofdeterminingwhenatransactionisa“principal”transaction.


PublicInvestorsArbitrationBarAssociation
2415AWilcoxDrive|Norman,OK73069|Phone:(405)360Ͳ8776|Fax:(405)360Ͳ2063
TollFree:(888)621Ͳ7484|Website:www.PIABA.org|Email:piaba@piaba.org
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Abuseofundisclosedmarkupsandmarkdownsisnotahypotheticalproblem.Thelastfewyearshaveseen
FINRApursueanumberofdisciplinaryactionsagainstmemberfirmsconcerningexcessivemarkupsand
markdownsofdebtinstruments.Forexample,in2012,FINRAfinedCitiInternationalFinancialServicesLLC
$600,000andorderedmorethan$648,000inrestitutionandinteresttomorethan3,600customersforcharging
excessivemarkupsandmarkdownsoncorporateandagencybondtransactions.1In2013,FINRAfinedStateTrust
Investments,Inc.over$1millionforchargingexcessivemarkupsandmarkdownsincorporatebondtransactions
andorderedthefirmtopaymorethan$353,000inrestitutionandinteresttocustomerswhoreceivedunfair
prices.FINRAfoundthat85ofthetransactions,inparticular,operatedasafraudordeceituponthecustomers.2
Alsoin2013,FINRAfinedMorganStanleySmithBarneyLLCandMorganStanley&Co.LLC$1millionandordered
$188,000inrestitutionplusinterestforfailingtoprovidebestexecutionincertaincustomertransactionsinvolving
corporateandagencybonds,andfailingtoprovideafairandreasonablepriceincertaincustomertransactions
involvingmunicipalbonds.3Hadthepricinginformationbeenavailabletothecustomersontheconfirmations,
perhapsthecustomerswouldhavebeenchargedfairprices.

Tobeclear:PIABAsupportstheamendmentstoFINRARule2232andMSRBRuleGͲ15insomuchasthey
creategreatertransparencyinretailfixedincometrading.However,PIABArequeststheamendmentsnotbe
limitedinscopeortimeandapplytoaffiliatetransactionsandtotransactionsthatoccuroutsidethelimited
windowsproposedbybothFINRAandtheMSRB.Thereisnothingtoindicatethatunfairpricingorexcessive
markupsandmarkdownsonlyoccurwhenthetransactionissourcedfromasameͲdayprincipaltrade.

Ultimately,PIABArequeststhattheMSRBandFINRAmoveforwardontheseproposals.Bothentitiesissued
initialproposalsayearago.TheMSRBnotesthattheSEChasexpressedconcernsabouttransparencyinthe
municipalsecuritiesmarketsince2012.Thedisciplinaryactionscitedabovedemonstratethattherehavebeen
issuedinthecorporateandagencydebtmarketsforsometimeaswell.However,neitherentityhasyetproposed
aruletotheSEC.Atthecurrentpace,itwillbesometimebeforerulesareenacted.PIABAurgeseachentityto
expeditethisprocessandactexpeditiouslytoprotectcustomerswhoareparticipatinginthedebtsecurities
markets.

Thankyoufortheopportunitytocommentontheruleproposal.

Sincerelyyours,

























HughD.Berkson
PIABAPresident




1

Seehttp://www.finra.org/newsroom/newsreleases/2012/p125821.
Seehttp://www.finra.org/Newsroom/NewsReleases/2013/P288973.
3
Seehttp://www.finra.org/Newsroom/NewsReleases/2013/P317817.
2
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December 11, 2015
BY ELECTRONIC MAIL
Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506
Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314-3412

FINRA Regulatory Notice 15-36
Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2015-16,
Request for Comment on Draft Rule Amendments to
Require Confirmation Disclosure of Mark-ups for
Specified Principal Transactions with Retail Customers

Dear Ms. Asquith and Mr. Smith:
The Securities Industry and Financial Markets Association1 (“SIFMA”)
appreciates the opportunity to comment on the Financial Industry Regulatory
Authority’s (“FINRA’s”) Regulatory Notice 15-36 and the Municipal Securities
Rulemaking Board’s (“MSRB’s”) Regulatory Notice 2015-16 (together the “Revised
Proposals” or the “Proposals”). SIFMA submits this letter as a supplement to its
submission of January 20, 2015 regarding FINRA’s Regulatory Notice 14-52 and the
MSRB’s Regulatory Notice 2014-20 (the “Initial Proposals”). We incorporate by
reference our prior comment in this proceeding.
SIFMA strongly supports efforts to enhance bond market price transparency in
a way that provides retail investors with useful, clear, and consistent insight into their

1

SIFMA is the voice of the U.S. securities industry, representing the broker-dealers, banks and
asset managers whose 889,000 employees provide access to the capital markets, raising over
$2.4 trillion for businesses and municipalities in the U.S., serving clients with over $16 trillion
in assets and managing more than $62 trillion in assets for individual and institutional clients
including mutual funds and retirement plans. SIFMA, with offices in New York and
Washington, D.C., is the U.S. regional member of the Global Financial Markets Association
(GFMA). For more information, visit http://www.sifma.org.

New York | Washington


www.sifma.org

120 Broadway, 35th Floor | New York, NY 10271-0080 | P: 212.313.1200 | F: 212.313.1301
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Mr. Ronald W. Smith
Municipal Securities Rulemaking Board

transactions, and appreciates the deep engagement with our members by both FINRA
and the MSRB over the past several months concerning this issue.
As a preliminary matter, any new confirmation disclosure requirement must be
uniform in design and operation. As we emphasized throughout our prior comments,
there is no policy justification for adopting divergent approaches or terminology in this
context.
Unfortunately, the Proposals provide two fundamentally different
formulations for what any confirmation disclosure should entail. FINRA and the
MSRB have not identified any benefit to requiring firms to implement, at enormous
cost, two different rules. We again urge FINRA and the MSRB to adopt a uniform rule
with identical requirements and language.
Consistent with our earlier comments, SIFMA continues to maintain that the
Proposals impose unjustified costs and burdens and that investors would be better
served by alternatives that focus exclusively on increasing usage of the abundance of
market data and investor tools already available on TRACE and EMMA.
Nevertheless, while we believe our arguments in this regard are correct, we focus this
letter on FINRA’s and the MSRB’s determination to implement rules requiring
confirmation disclosure related to bond pricing.
Although we continue to believe that any retail confirmation disclosure with
specific pricing information should apply solely to trades in which no market risk
attaches to the dealer effecting the transaction (i.e., “riskless principal transactions”),
we understand that FINRA and the MSRB have favored a more expansive approach.
Accordingly, we believe strongly that, should some form of the Proposals proceed,
FINRA and the MSRB should embrace a two-hour time frame for disclosure of firm
and retail customer trades. A two-hour window, as proposed by the MSRB, would
capture nearly all of the relevant universe of firm and customer trades and is a more
reasonable proxy for contemporaneous trade disclosure than the same-day window
proposed by FINRA. As the time period between firm and customer trades increases,
any disclosure requirement becomes considerably more complex for dealers to
implement and, given the difficulty of matching trades in complex scenarios separated
by time, price fluctuations and market volatility, more difficult for customers to
understand.
Should some version of the Proposals proceed, SIFMA urges FINRA and the
MSRB to adopt a uniform rule that provides firms with the flexibility to adopt a
matching framework, a prevailing market price framework, or an alternative readily
determinable price reference framework, subject to further regulatory guidance. For
example, one potential alternative approach is a daily volume weighted average
(market) price (“VWAP”). While some firms already have adopted a prevailing
market price framework, such approach may be difficult for firms with different
business models to implement. Given the diversity of business models and technology
configurations among firms, FINRA and the MSRB should allow for a level of
flexibility among these frameworks and not impose a rigid model on the entire
securities industry that imposes disparate burdens and unnecessary costs. With or
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without that flexibility, additional guidance may be necessary for implementation
across the marketplace. In addition, while FINRA and the MSRB have addressed
some of our concerns with the Initial Proposals, serious structural and operational
issues with the Revised Proposals must be addressed.
Accordingly, if some form of the Proposals does proceed, FINRA and the
MSRB must provide clear and uniform guidance that leads to relevant customer
disclosure, is administratively and operationally feasible, and maintains the liquidity of
the debt marketplace. We would welcome the opportunity to engage further with
FINRA and the MSRB to help define specific guidance in that regard.

DISCUSSION
I.
ANY NEW FINRA AND MSRB CONFIRMATION DISCLOSURE
REQUIREMENTS MUST BE UNIFORM IN DESIGN AND OPERATION.
As a preliminary matter, any new FINRA and MSRB confirmation disclosure
requirements must be uniform in design and operation. As SIFMA stressed in its
initial comment letter, there is no policy justification for having divergent approaches
or terminology in this context. Recognizing that there is no reason for two completely
different disclosure regimes in this area, FINRA and the MSRB again have promised
that “both entities favor a coordinated approach” to potential rulemaking.2 We urge
FINRA and the MSRB to embrace uniformity and not simple coordination by adopting
a harmonized rule that provides firms with the flexibility to adopt various
methodologies for compliance as described in Part IV.
Unfortunately, this “coordinated approach” has thus far failed to produce a
uniform proposed rule and has instead provided two fundamentally different
formulations for what any confirmation disclosure should entail. As described in Part
III, FINRA’s Proposal requires disclosure of firm and retail customer trades within an
expansive same-day window, while the MSRB’s Proposal targets a two-hour window.
As described in Part IV, FINRA’s Proposal suggests a reference price matching
framework, while the MSRB’s Proposal suggests a prevailing market price standard.
The Proposals fail to articulate any benefit to requiring each firm to implement, at

2

FINRA Regulatory Notice 15-36 at 6 (“While FINRA and the MSRB’s revised proposals
currently differ, both entities favor a coordinated approach. Accordingly, FINRA is inviting
comments on the MSRB’s proposal in comparison to FINRA’s revised proposal, and whether
the MSRB’s proposal, or elements of the proposal, may be an appropriate alternative to
FINRA’s revised proposal.”); see also MSRB Regulatory Notice 2015-16 at 1 (“The MSRB
and the Financial Industry Regulatory Authority (FINRA) have been engaged in ongoing
dialogue regarding potential rulemaking in this area.”).
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enormous cost, two conceptually divergent rules regarding what any new confirmation
disclosure obligation should entail. FINRA and the MSRB must adopt a uniform rule.
Assuming FINRA and the MSRB agree on a uniform approach, no purpose
would be served by differently worded rules that are intended to operate identically.
Unfortunately, in addition to the obvious differences associated with two divergent
conceptual approaches, FINRA and the MSRB continue to use different terms and
organization to describe similar concepts, creating unnecessary ambiguity and
compliance risk. For example, FINRA’s Proposal requires disclosure of “the
differential between the price to the customer and the member’s Reference Price,”
without specifying whether such differential should be expressed as a dollar amount
and/or in percentage terms, while the MSRB’s Proposal requires disclosure expressed
both “as a total dollar amount and as a percentage of the principal amount of the
transaction.”3 FINRA’s Proposal requires a reference and hyperlink to the TRACE
“publicly available trading data” without specifying whether the reference and
hyperlink should point to a particular TRACE page, while the MSRB’s Proposal
requires both a hyperlink to the Security Details page on EMMA as well as a
description of the type of information available on that page.4 Similarly, FINRA and

3

The FINRA Proposal states, “(3) with respect to a sale to (purchase from) a non-institutional
customer in a corporate or agency debt security, if the member also executes a buy (sell)
transaction(s) as principal with one or multiple parties in the same security within the same
trading day that equals or exceeds the size of the customer transaction: (A) the price to the
customer; (B) the member’s Reference Price; (C) the differential between the price to the
customer and the member’s reference price; and (D) a reference, and hyperlink if the
confirmation is electronic, to the Trade Reporting and Compliance Engine (TRACE) publicly
available trading data.” FINRA Regulatory Notice 15-36 at 20 (emphasis added). The MSRB
Proposal states, “the confirmation shall include the dealer’s mark-up or mark-down from the
prevailing market price for the security, expressed as a total dollar amount and as a
percentage of the principal amount of the transaction . . . .” MSRB Regulatory Notice 201516 at 29 (emphasis added).

4

The FINRA Proposal states, “(3) with respect to a sale to (purchase from) a non-institutional
customer in a corporate or agency debt security, if the member also executes a buy (sell)
transaction(s) as principal with one or multiple parties in the same security within the same
trading day that equals or exceeds the size of the customer transaction: (A) the price to the
customer; (B) the member’s Reference Price; (C) the differential between the price to the
customer and the member’s reference price; and (D) a reference, and hyperlink if the
confirmation is electronic, to the Trade Reporting and Compliance Engine (TRACE) publicly
available trading data.” FINRA Regulatory Notice 15-36 at 20 (emphasis added). The MSRB
Proposal states, “(4) The confirmation for a transaction executed for an account other than an
institutional account (as defined in MSRB Rule G-8(a)(xi)) shall include a hyperlink and
uniform resource locator address to the Security Details page for the customer’s security on
EMMA, along with a brief description of the type of information available on that page.”
MSRB Regulatory Notice 2015-16 at 29 (emphasis added).
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the MSRB employ different terminology to describe transactions executed by
“functionally separate” trading desks5 and positions acquired by an affiliate.6
Regarding potential rulemaking in this area, these types of differences create
unnecessary ambiguity and can result in divergent regulatory approaches and
interpretive guidance over time. While differences in the corporate and municipal debt
securities markets may sometimes require differing approaches to regulation, there is
no justification for the differences in terminology or formulation in this context and the
Proposals should be made identical.
Moreover, as FINRA and the MSRB are aware, the Department of Labor
(“DOL”) is currently engaged in rulemaking that would require disclosure for certain
fixed income transactions executed as principal in connection with the provision of
investment advice to retirement accounts.7 FINRA and MSRB rules will apply across
retirement and non-retirement accounts. We have raised our concerns with the DOL
with regard to the unworkability of their current proposal. Should the DOL proposal
proceed in some form, we are hopeful that the DOL will recognize and leverage the
work by FINRA and the MSRB rather than proceed on a divergent path, however, the

5

The FINRA Proposal states, “A member is not required to consider a principal trade where:
(i) the member’s principal buy (sell) transaction was executed by a trading desk that was
functionally separate from the trading desk that executed the non-institutional customer order,
including that the transactions and positions of the separate desk are not regularly used to
source the retail transactions at the other desk . . . .” FINRA Regulatory Notice 15-36 at 21
(emphasis added). The MSRB Proposal states, “[A] dealer shall not be required to disclose the
mark-up if: (a) the customer transaction was executed by a principal trading desk that is
functionally separate from the principal trading desk within the same dealer that executed the
dealer purchase (in the case of a sale to a customer) or dealer sale (in the case of a purchase
from a customer) of the security; and (b) the functionally separate principal trading desk
through which the dealer purchase or dealer sale was executed had no knowledge of the
customer transaction.” MSRB Regulatory Notice 2015-16 at 30 (emphasis added).
6

The FINRA Proposal states, “A member is not required to consider a principal trade
where: . . . (ii) The member’s principal trade was executed with an affiliate of the member,
where the affiliate’s position that satisfied this trade was not acquired on the same trading
day.” FINRA Regulatory Notice 15-36 at 21. The MSRB Proposal states, “The term
‘inventory-affiliate model’ shall mean a business model in which the dealer, on an exclusive
basis, acquires municipal securities from or sells municipal securities to an affiliated dealer that
holds inventory in municipal securities and transactions with other market participants.”
MSRB Regulatory Notice 2015-16 at 30.
7

Definition of the Term “Fiduciary”; Conflicts of Interest Rule – Retirement Investment
Advice, 80 Fed. Reg. 21928 (April 20, 2015); Proposed Class Exemption for Principal
Transactions in Certain Debt Securities between Investment Advice Fiduciaries and Employee
Benefit Plans and IRAs, 80 Fed. Reg. 21989 (April 20, 2015). See also SIFMA, Comment
Letter to the U.S. Department of Labor on Its Fiduciary Rule Proposal – Principal Transactions
(July 20, 2015), available at http://www.sifma.org/issues/item.aspx?id=8589955454.




Page 388 of 474
Ms. Marcia E. Asquith
Financial Industry Regulatory Authority
Page 6 of 24

Mr. Ronald W. Smith
Municipal Securities Rulemaking Board

increased risk of conflict and investor confusion by the DOL’s efforts highlights the
importance of FINRA and the MSRB adopting a uniform rule.

II.
TO MINIMIZE THE RISK OF INVESTOR CONFUSION, ANY NEW
RETAIL CONFIRMATION DISCLOSURE OBLIGATION WITH SPECIFIC
PRICING INFORMATION SHOULD APPLY SOLELY TO RISKLESS
PRINCIPAL TRANSACTIONS.
For the reasons articulated in our initial letter, SIFMA continues to believe that
any retail confirmation disclosure obligation that involves narrowly comparing the
customer’s trade price to another specific trade price by that same firm should apply
solely to riskless principal transactions. Although the technology and compliance costs
of implementation of even this riskless principal approach would be significant,
disclosure of mark-ups on riskless principal trades would reduce complexity for dealers
in matching trades across time in complex scenarios, relative to an approach that
required reference prices to be included on non-riskless principal trades. In addition, a
riskless principal approach would minimize the possibility of investor confusion from
the aggregation of compensation paid by the customer with price changes due to
normal market volatility. Further, limiting reference price disclosures to riskless
principal trades would be most consistent with the stated initial objective of the
Proposals to provide investors with reliable insight into the transaction costs associated
with their fixed income trades.8
As we have emphasized previously, disclosure associated with riskless
principal trades is most similar to the type of mark-up disclosure that the SEC has
proposed on four previous occasions and would be most consistent with the
recommendation in the SEC’s 2012 Report on the Municipal Securities Market
(“Municipal Report”).9 Notably, the SEC has found that the mark-up or mark-down in
riskless principal transactions is “readily determinable” – an acknowledgement that
alternative disclosure formulations would be more complicated and potentially
confusing and misleading to retail investors if implemented.10

8

MSRB Regulatory Notice 2015-16 at 19. See also FINRA Regulatory Notice 15-36 at 12
(“Does the revised proposal alter investors’ ability to obtain greater transparency into the
compensation of their broker-dealers or the costs associated with the execution of their fixed
income trades?”).
9

U.S. Securities and Exchange Commission, Report on the Municipal Securities Market, 148
(July 31, 2012) (“The MSRB should consider requiring municipal bond dealers to disclose to
customers, on confirmations for riskless principal transactions, the amount of any markup or
markdown.”) [hereinafter Municipal Report].
10

Municipal Report 148 (“Because riskless principal transactions are very similar, as a
practical matter, to agency transactions, and the amount of the markup or markdown is readily
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Notwithstanding our well-documented concerns associated with even a riskless
principal disclosure obligation, SIFMA recognizes that FINRA and the MSRB appear
to favor the adoption of a more expansive regulatory regime that would extend beyond
the SEC’s recommendations in this area. For this reason, we offer our additional
feedback on the Revised Proposals below.

III.
IF SOME FORM OF THE PROPOSALS DOES PROCEED, FINRA AND
THE MSRB SHOULD EMBRACE A TWO-HOUR DETERMINATION
WINDOW.
A two-hour time frame, as proposed by the MSRB, would capture nearly all of
the relevant universe of “paired” firm and customer trades and is a more reasonable
proxy for contemporaneous trade disclosure than a same-day window.11 Under the
MSRB’s Revised Proposal, dealers would be required to disclose the mark-up on retail
customer transactions “only where the dealer’s same-side of the market transaction
occurs within the two hours preceding or following the customer transaction.”12 In
contrast to the MSRB’s more targeted approach, FINRA’s Revised Proposal would
require “disclosure of pricing information for trades in the same security where the
firm principal and the customer trades occur on the same trading day.”13 Whether
FINRA and the MSRB adopt a two-hour or same-day framework, there will be
operational challenges associated with delaying the confirmation process for hours
after the time of the customer trade.


determinable, confirmation disclosure of a municipal bond dealer’s compensation in these
circumstances should allow customers to more effectively assess the fairness of the prices
provided by dealers.”). See also, e.g., Mary Jo White, Chair, SEC, Remarks at the Economic
Club of New York, Intermediation in the Modern Securities Markets: Putting Technology and
Competition
to
Work
for
Investors
(June
20,
2014)
available
at
http://www.sec.gov/News/Speech/Detail/Speech/1370542122012 (“Markups – the dealer’s
compensation – for these transactions can be readily identified because they are based on the
difference in prices on the two contemporaneous transactions, which already must be reported
promptly to FINRA and the MSRB for public posting after the trade.”).
11

Rather than relying on an interval of time between transactions as a proxy for riskless
principal, FINRA and the MSRB could look to whether transactions were in fact intended to be
offsetting. See Letter from Roger D. Blanc, Chief Counsel, Division of Market Regulation to
Buys-MacGregor, MacNaughton-Greenwalt & Co. (Jan. 2, 1980), 1980 SEC No-Act. LEXIS
2851.

12

MSRB Regulatory Notice 2015-16 at 8.

13

FINRA Regulatory Notice 15-36 at 11.
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A.
A two-hour window would provide pricing information that is more
representative of the market at the time of the customer transaction and
already incorporates a mitigating time cushion to address gaming
concerns.
To be clear, SIFMA continues to believe that any confirmation disclosure
obligation with specific pricing information should apply solely to riskless principal
transactions with retail investors. Moreover, as described below in Part V.B, there are
several structural and operational issues with the MSRB’s Revised Proposal as
currently drafted. Nonetheless, a two-hour window generally would provide pricing
information that is more representative of the market at the time of the customer
transaction, and therefore is a better point of reference to consider the fairness and
reasonableness of the price that the customer received. According to the MSRB, more
than 96% of all trades that were followed by another trade in the same municipal
security on the same day had the second trade occur within two hours.14 Similarly,
FINRA has found that 98% of retail-sized customer trades in corporate debt securities
with same-sized corresponding principal trades occurred within 2 hours.15
Accordingly, we believe that using a two-hour window provides the investor with all
necessary information and that a broader approach could not be reasonably justified on
a cost-benefit analysis – especially given the risk of increased investor confusion.16
In addition, a two-hour window already incorporates a mitigating time cushion
to address any theoretical concerns that a firm might delay trading activity to avoid
disclosure requirements. According to studies of secondary market transactions, all or
nearly all of the relevant universe of “paired trades” occur within a very short window
calculated to be between 5 and 15 minutes.17 Indeed, FINRA’s Proposal acknowledges
that “TRACE data indicate[s] that a majority of firm and customer trades occur within
30 minutes of each other.”18 As described below, we believe that any theoretical
gaming concerns are overstated and would be best addressed through required firm
supervisory policies and procedures, as well as examination and enforcement. To the
extent, however, that FINRA continues to harbor such concerns, a two-hour window

14

MSRB, Report on Secondary Market Trading in the Municipal Securities Market (July 2014)
at 24 (Figure III.F).
15

FINRA Regulatory Notice 15-36 at 7. See also FINRA Regulatory Notice 15-36 at 18 n.21
(“These statistics were similar for trades in agency debt securities. For example, customer
trades with same-sized corresponding principal trades occurred . . . within 2 hours for more
than 98 percent of the trades.”).

16

See infra Part V.E.

17

MSRB, Report on Secondary Market Trading in the Municipal Securities Market (July 2014)
at 24 (Figure III.F).
18
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would provide a considerable safeguard given that the majority of relevant activity is
centered within only a 30 minute window.
B.
FINRA’s same-day Proposal gives undue weight to theoretical
gaming concerns while sacrificing a great deal of clarity and effectiveness
regarding the disclosure itself.
FINRA’s same-day window would capture more trades for which the dealer has
been subject to market risk. As we articulated in our earlier comments, disclosure in
such circumstances may be confusing to the customer whose trade is being confirmed,
as the disclosure would reflect trading profit or loss resulting from market volatility
and price fluctuations. Moreover, for certain methodologies, a same-day window
would create additional operational burdens associated with holding confirmations
until the end of the trading day. Unnecessarily confusing and potentially misleading
disclosures may in turn trigger unfounded customer complaints, which could require
disclosures on a registered representative’s Form U4. FINRA’s Proposal does not
address whether such costs and complexities have been evaluated, other than an
acknowledgement that the liquidity in the fixed income market is a relevant
consideration.19 Conversely, having considered these issues, the MSRB emphasized
that “the additional costs and complexities associated with the broadening of this time
trigger to a full-day time period might not be justified.”20 SIFMA agrees that the
additional costs and complexities to dealers, particularly those dealers that maintain
inventory, as well as the risk of confusion to customers, outweigh any potential
benefits of extending the window.21
In recommending a same-day window for determining a reference price to print
on a customer’s trade confirmation, FINRA appears to be making a conscious decision
to address theoretical gaming concerns while at the same time sacrificing a great deal
of clarity, consistency, and effectiveness regarding the disclosure itself. In particular,
FINRA acknowledges that “[w]hile the TRACE data indicated that a majority of firm
and customer trades occur within 30 minutes of each other,” a same-day standard “will
help reduce the concern that a firm might delay trading activity to avoid triggering the
disclosure requirements.”22 FINRA, however, does not explain why such a same-day
window is appropriate given that the capture of unrelated trades under any same-day
pairing framework will reduce the relevance of the disclosure itself, increase
complexity for dealers that carry inventory, and create customer confusion.


19

FINRA Regulatory Notice 15-36 at 15.

20

MSRB Regulatory Notice 2015-16 at 8.

21

See supra note 10.

22

FINRA Regulatory Notice 15-36 at 11.
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As SIFMA has emphasized throughout this process, our members are
concerned about their ability to explain the rationale and composition of pricing
disclosure to the retail investors that FINRA and the MSRB are attempting to serve. A
same-day window for disclosure greatly increases these concerns. As noted above, the
vast majority of trades occur well within the two-hour window proposed by the MSRB.
SIFMA believes that firms are highly unlikely to materially change their trading
practices merely to avoid price disclosure, as doing so would greatly increase their
exposure to regulatory and market risk. Moreover, it is not sensible to impose
significant costs on an entire industry because of potential abuse by a few. Such abuse
could be readily addressed through examination and enforcement activity. Rather than
impose a same-day window to address theoretical gaming concerns, any final rule
could require firms that carry bond inventories to adopt policies and procedures, as
well as corresponding surveillance systems, to monitor that traders are not delaying
trading activity beyond a two-hour window with the intent to avoid triggering the
disclosure requirements. This is a more direct way to address any theoretical gaming
concerns, without creating unnecessary customer confusion about quality of execution
that would result from an overbroad same-day framework.
The relevance of the price at which a dealer transacted in a particular bond
compared to the price charged to the customer decreases over time. A two-hour
window would better serve the regulatory objective and provide more clear and
effective disclosure for retail customers than a same-day window. Nevertheless, we
remain concerned that FINRA and the MSRB will continue to give undue weight to
theoretical gaming concerns even though the marginal benefit of capturing the limited
number of trades occurring outside the two-hour window is outweighed by the
complexity, cost, and risk of confusion resulting from a same-day period.

IV.
IF SOME FORM OF THE PROPOSALS DOES PROCEED, FINRA AND
THE MSRB SHOULD ADOPT A UNIFORM RULE THAT PROVIDES FIRMS
WITH THE FLEXIBILITY TO ADOPT A MATCHING FRAMEWORK, A
PREVAILING MARKET PRICE FRAMEWORK, OR AN ALTERNATIVE
READILY DETERMINABLE PRICE REFERENCE FRAMEWORK.
If some form of the Proposals does proceed, FINRA and the MSRB should
adopt a uniform rule that provides firms with the flexibility to adopt a matching
framework, a prevailing market price framework, or an alternative readily determinable
price reference framework, subject to further regulatory guidance. For example, one
alternative approach is for FINRA and the MSRB to provide readily determinable price
references for each CUSIP, such as the VWAP over the course of each day, for dealers
to include on each customer confirmation.
We recognize that one of the primary regulatory objectives associated with
requiring enhanced price disclosure on retail customer confirmations is to allow
investors to evaluate more readily their transaction costs. FINRA has expressed
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concerns that “investors in fixed income securities currently are limited in their ability
to understand and compare transaction costs associated with their purchases and
sales.”23 Similarly, the MSRB suggests that “if an investor believes that a disclosed
mark-up is higher than he or she might have received from another dealer, the investor
may be incentivized to seek out other dealers offering lower transaction costs for future
trades.”24
We believe that a uniform rule which provides firms with the flexibility to
adopt either a matching framework, a prevailing market price framework, or an
alternative readily determinable price reference framework, subject to consistent
application across retail customers and clearly documented policies and procedures,
would provide meaningful information and investor protection in this regard. In the
absence of one uniform rule, FINRA and the MSRB should each permit that same
flexibility. As described below, some firms already have adopted a prevailing market
price disclosure framework. However, based on a firm’s business model and
technology configuration, other approaches may be more reasonable to implement
while still providing equally meaningful disclosure. For firms that maintain substantial
balance sheets and regularly deal in fixed income securities, a prevailing market price
framework would likely be costly to build while alternative methodologies may be
more readily automated and would reduce the cost and risk in implementation and
compliance. Given the diversity of business models among firms, FINRA and the
MSRB should allow for a level of flexibility and not impose a rigid model on the entire
industry that imposes disparate burdens and unnecessary costs.
A.
FINRA and the MSRB should provide firms with the flexibility to
adopt the matching framework or the prevailing market price standard
presented in the Proposals, subject to further guidance.
The Proposals already each put forth different methodologies and as a general
matter, SIFMA believes that firms should be afforded a level of flexibility to adopt the
matching framework presented in the FINRA Proposal, the prevailing market price
standard presented in the MSRB Proposal, or the alternative disclosure framework
described in Part IV.B, as long as the chosen standard is applied consistently across
retail customers and is clearly documented in policies and procedures. Nonetheless,
the Proposals as currently drafted impose unnecessary regulatory risk on dealers and
additional guidance regarding each approach is needed.
With respect to the matching framework, firms should be afforded the
flexibility to determine the appropriate methodology for the determination of the
reference price as suggested in FINRA’s Proposal. In its Initial Proposal, FINRA
detailed a number of specific methodologies that could be acceptable in this regard,

23

FINRA Regulatory Notice 15-36 at 6.

24

MSRB Regulatory Notice 2015-16 at 15.




Page 394 of 474
Ms. Marcia E. Asquith
Financial Industry Regulatory Authority
Page 12 of 24

Mr. Ronald W. Smith
Municipal Securities Rulemaking Board

including average weighted price, last in/first out, and closest in time. The price
reference rule should outline a clear and uniform framework for firms and explicitly
state that these given methodologies are permissible and will be deemed to be
compliant so long as firms apply their selected methodology consistently across their
retail customer base and that such methodology is clearly documented in a firm’s
policies and procedures. While firms may choose to seek regulatory guidance on the
use of variant matching methodologies, it should be clear that certain core matching
methodologies are permitted so that no unnecessary regulatory compliance risk is
introduced for implementation thereof.
In proposing a prevailing market price standard, the MSRB has emphasized
that firms already have processes and systems in place designed to ensure that markups on principal transactions are fair and reasonable, and therefore the “prevailing
market price and resultant mark-up on the customer’s security should be more readily
determinable.”25
We agree that, in some cases, the prevailing market price
methodology would be the more readily implementable and most cost effective
approach for some dealers, while still providing meaningful disclosure to retail
investors consistent with the regulatory objectives. Additionally, firms that choose a
prevailing market price framework would be able to calculate mark-up disclosure in
real-time with the trade and would avoid any challenges associated with holding a
confirmation to the end of the trading day. The flexibility to use a prevailing market
price framework recognizes that some firms have developed such disclosure
methodologies. For those firms that do adopt a prevailing market price methodology,
we believe a rebuttable presumption for opposing trades of the same size that occur in
a very narrow time window may be reasonable such that the disclosure is presumed to
be the difference between the two trades in these cases. Policies and procedures would
need to properly address these contemporaneous trades.
While it is true that a prevailing market price standard is used today to ensure
fair and reasonable pricing to customers, a requirement to delineate an exact prevailing
market price on a customer confirmation requires some additional guidance. In that
context, we are primarily concerned about trades that are not contemporaneous and
ensuring that there is relative consistency in approach across firms. Given the variety
of indicia that may inform a determination of prevailing market price, two firms may
reasonably come to different conclusions and different disclosures with similar facts,
but additional guidance should reduce such variability. We are happy to engage
further with FINRA and the MSRB to help define some guidance concerning how to
reasonably calculate a prevailing market price.
Given the significance of confirmation disclosure, firms need comfort that they
are able to satisfy fully their obligations under Rule 10b-10 under the Exchange Act for
any permitted methodology. Rule 10b-10 generally requires that broker-dealers


25




MSRB Regulatory Notice 2015-16 at 9.
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provide customers with a written confirmation of a transaction disclosing certain
information. Absent further guidance regarding expressly permitted matching
methodologies and the determination of a prevailing market price, SIFMA is
concerned that firms may be taking on material risk regarding the disclosures they
include in their customer confirmations.
B.
In addition, FINRA and the MSRB should provide firms with the
flexibility to adopt an alternative readily determinable reference price
framework.
As an alternative to the matching or prevailing market price frameworks
articulated in the current Proposals, FINRA and the MSRB should also provide firms
with the flexibility to adopt an alternative readily determinable reference price
framework. An alternative readily determinable reference price, such as a daily
VWAP, could provide for consistency and reduce complexity while also giving retail
investors equally meaningful disclosure consistent with the regulatory objectives. An
alternative readily determinable reference price provides useful context about the
market as well as comparative pricing in the security being traded. To that end, we
believe that several different price reference approaches (e.g., VWAP, high/low trades)
could accomplish the regulatory objective and in some circumstances may be more
reasonable to implement and a more useful method of disclosure for both the dealer
and its retail customers.
For example, FINRA and the MSRB could calculate an industry-wide daily
VWAP for every CUSIP and publish the data relatively instantaneously at the end of
the trading day. A dealer could extract the relevant CUSIP-specific VWAP for
printing on individual customer confirmations. The VWAP for a CUSIP over the
course of that day would serve as a meaningful price reference, providing some greater
context to where the client purchased the bond in relation to market activity that day.
In addition, a VWAP may in some ways be easier for dealers to explain and easier for
customers to understand relative to the formulations contemplated by the existing
Proposals.
The VWAP approach also has the benefit of substantially lowering the cost of
implementation, as firms would not need to develop an internal calculation
methodology, and instead could focus on a process to pull information on
confirmations from an external source. Moreover, this approach offers firms the
ability to eliminate any regulatory and compliance costs associated with reaching a
reference price or prevailing market price determination, as firms would be
transmitting to customers an objective and observable reference price provided by
FINRA and the MSRB. In the same way, a daily VWAP would eliminate any
theoretical gaming concerns for those firms choosing such methodology.
As an alternative to providing an industry-wide daily VWAP, FINRA and the
MSRB could publish an industry-wide daily high/low for every CUSIP, and each
dealer in turn could extract the relevant CUSIP-specific high/low for individual
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customer confirmations. The readily determinable and objective nature of such
statistics can offer benefits in both the implementation and clarity to customers. Such
methodologies should be embraced as meaningful and valuable alternatives.
In addition, firms could be permitted to calculate an internal VWAP or some
other readily determinable reference price on an individual firm basis subject to
regulatory approval. Notably, FINRA’s Proposal recognizes that this type of daily
VWAP is an appropriate reference price in certain contexts.26 We believe that such
internal VWAP should be acceptable as a general matter.

V.
ALTHOUGH FINRA AND THE MSRB HAVE ADDRESSED SOME OF
THE ISSUES WITH THE INITIAL PROPOSALS, SPECIFIC STRUCTURAL
AND OPERATIONAL PROBLEMS WITH THE REVISED PROPOSALS
DEMONSTRATE THE NEED FOR AN ALTERNATIVE APPROACH OR
SIGNIFICANT REVISION.
It is clear that FINRA and the MSRB were responsive to some of our major
concerns with the Initial Proposals, however, serious structural and operational issues
remain with the Revised Proposals. Accordingly, the Proposals are unworkable as
currently formulated and an alternative approach or significant revision is necessary.
A.
The Revised Proposals address some, but not all, of the major
structural and operational issues with the Initial Proposals.
While we continue to have concerns with certain details of the Revised
Proposals, SIFMA acknowledges and appreciates that the Revised Proposals address
some of the major structural and operational issues that we identified with the Initial
Proposals.
1.

“Functionally separate” trading desks

Notwithstanding our concern that there is no justification for the usage of
different terminology to describe the same concepts, SIFMA generally agrees with the
approach to “functionally separate trading desks” in the Revised Proposals.27 As we

26

Under FINRA’s Proposal, “where there are one or more intervening principal trades between
the same or greater size trades within the same trading day, the member may use an alternative
methodology to determine the Reference Price.” FINRA Regulatory Notice 15-36 at 22. Such
methodology must be “an average weighted price of the member’s same-day principal trades
that either equal or exceed the size of the customer trade, or is derived from the price(s) of the
member’s same-day principal trades and communicates comparable pricing information to the
customer.” Id.
27




See supra note 5.
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emphasized in our earlier comments, the Initial Proposals failed to address whether
member firms would be obliged to treat trades on a separate institutional desk in the
same legal entity as reference trades for retail customer transactions, or whether they
must evaluate trading activity on the proprietary desk as potential reference
transactions. Given the substantive and operational complexity associated with
incorporating reference data from separate institutional or proprietary desks onto retail
confirmations, FINRA and the MSRB are correct to exempt such transactions in the
Revised Proposals.
2.

Exclusion for fixed price new issues

We agree that transactions that are part of fixed price new offerings should be
excluded from the Revised Proposals.28 The Initial Proposals were unnecessarily
vague as to their intended applicability to new issues. Consistent with our earlier
comments, the Revised Proposals properly note that such offerings already provide
significant disclosure regarding the underwriter’s compensation.29
3.

Exclusion for transactions involving an “institutional account”

We agree that any confirmation disclosure obligation should be tailored to
apply only to retail customers by using defined terms to exclude institutional and other
sophisticated investors. Under the Revised Proposals, the “qualifying size” of 100
bonds or less or bonds with a face value of $100,000 or less in the Initial Proposal
would be replaced with an exclusion for transactions that involve an “institutional
account,” as defined in FINRA Rule 4512(c) and MSRB Rule G-8(a)(xi).30

28

The FINRA Proposal states, “A member is not required to consider a principal trade
where: . . . (iii) The member acquired the security in a fixed-price offering and sold the
security to non-institutional customers at the fixed price offering price on the day the securities
were acquired.” FINRA Regulatory Notice 15-36 at 21. The MSRB Proposal states that the
mark-up disclosure requirement “shall not apply to a customer transaction that is a ‘list
offering price transaction’ as defined in paragraph (d)(vii) of Rule G-14 RTRS Procedures.”
MSRB Regulatory Notice 2015-16 at 30.

29

See MSRB Regulatory Notice 2015-16 at 10 (“Such transactions are executed at the same
publicly announced price to investors and offering documents for new issues already provide
disclosure regarding underwriting fees and selling concessions.”).
30

Under FINRA Rule 4512(c), “the term ‘institutional account’ shall mean the account of: (1)
a bank, savings and loan association, insurance company or registered investment company;
(2) an investment adviser registered either with the SEC under Section 203 of the Investment
Advisers Act or with a state securities commission (or any agency or office performing like
functions); or (3) any other person (whether a natural person, corporation, partnership, trust or
otherwise) with total assets of at least $50 million.” Under MSRB Rule G-8(a)(xi), “the term
‘institutional account’ shall mean the account of (i) a bank, savings and loan association,
insurance company, or registered investment company; (ii) an investment adviser registered
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B.
Certain aspects of the Revised Proposals require clarification or
significant revision.
1.
Clarify that a two-hour window would not extend to the
previous or following trading day
Should the final rule adopt a two-hour window as we suggest, clarification that
the window would not extend to the previous or following day is needed. As currently
drafted in the MSRB’s Proposal, dealers would be required to disclose the mark-up or
mark-down on retail customer transactions “only where the dealer’s same-side of the
market transaction occurs within the two hours preceding or following the customer
transaction.”31 Given that the two-hour window is intended as a proxy for
contemporaneous transactions, there is no basis for such window to extend beyond the
same trading day. The final rule(s) should make this explicit clarification.
Whether FINRA and the MSRB adopt a two-hour or same-day window, the
beginning and end of the trading day must be clearly defined in order for firms to
process confirmations. In this regard, FINRA and the MSRB should consider the
existing operating hours for TRACE and the RTRS facility. Standard TRACE system
hours begin at 8:00 a.m. and close at 6:30 p.m. Eastern Time, while the RTRS
“Business Day” begins at 7:30 a.m. and ends at 6:30 p.m. Eastern Time. We are happy
to engage further with FINRA and the MSRB regarding how to balance effectively the
need for a uniform rule and the operational considerations associated with these
divergent timeframes.
2.
Eliminate the requirement that time of execution be printed on
the customer confirmations
The MSRB’s Proposal would require inclusion on all customer confirmations
the “trade date and time of execution, accurate to the nearest minute.”32 FINRA’s
Proposal contains no such requirement. As the MSRB notes in its Proposal, Rule G-15
already provides that a dealer must either disclose the time of execution or provide the
customer with a statement that the time of execution will be furnished upon written
request.33 The MSRB has not provided any basis for changing this approach. Given

either with the Commission under Section 203 of the Investment Advisers Act of 1940 or with
a state securities commission (or any agency or office performing like functions); or (iii) any
other entity (whether a natural person, corporation, partnership, trust, or otherwise) with total
assets of at least $50 million.”
31

MSRB Regulatory Notice 2015-16 at 28.

32

MSRB Regulatory Notice 2015-16 at 22.

33

See Rule G-15(a)(i)(A)(2) (“Trade date and time of execution. The trade date shall be shown.
In addition, either (a) the time of execution, or (b) a statement that the time of execution will be
furnished upon written request of the customer shall be shown.”).
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that this proposed requirement would provide no clear benefit, would be a material
deviation from long-standing practice, and would impose significant implementation
costs, any such requirement should be removed from any final rule(s).
3.
Permit firms to adopt reasonable policies and procedures to
assess what constitutes “an unusual and material change in the price of a
bond”
SIFMA supports the exception in FINRA’s Proposal that “would permit firms
to either not disclose the reference price, or disclose with the reference price clarifying
information, where the firm can demonstrate that there was an unusual and material
change in the price of the bond between the time of the firm principal and the customer
transactions.”34 However, other than a reference to “a material event such as a credit
downgrade or breaking news,” FINRA does not provide any guidance as to what
would constitute “an unusual and material change” in price, and in fact excludes
market volatility and price movements from consideration.35 This exception is so
narrowly drawn that, in the absence of further guidance, a dealer seeking to rely on it
would in most instances be taking a significant enforcement risk. Accordingly, FINRA
and the MSRB should permit firms to adopt reasonable policies and procedures to
assess what constitutes “an unusual and material change in the price of a bond” in a
way that is consistent across the marketplace. In particular, firms should be permitted
to consider the impact of market- and sector-related developments on the price of a
bond, rather than be limited strictly to CUSIP-specific developments.
4.
Narrow the disclosure requirement to apply only to principal
trades that are the same size or larger than the customer trade
Under the MSRB’s Proposal, dealers would be required to disclose their markup or mark-down where they purchase a security “in one or more transactions in an
aggregate trade size meeting or exceeding the size of [the customer’s sale or purchase]
within two hours of the customer transaction.”36 Under FINRA’s Proposal, “[w]here a
single principal trade is not the same size or greater than the customer trade or where
there are one or more intervening principal trades between the same or greater size
trades within the same trading day, the member may use an alternative methodology to
determine the Reference Price.”37 Such aggregation does not occur often enough to
justify the significant costs and operational complexities associated with such an
approach. In this regard, FINRA and the MSRB should narrow the disclosure

34

FINRA Regulatory Notice 15-36 at 4.

35

Id.

36

MSRB Regulatory Notice 2015-16 at 29.

37

FINRA Regulatory Notice 15-36 at 22.
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requirement to apply only to principal trades that are the same size or larger than the
customer trade.
5.
Provide clear and uniform guidance regarding the treatment of
transactions by affiliated firms
As we emphasized in our earlier letter, transactions between affiliates should
not be treated as one leg of a paired trade. SIFMA appreciates FINRA’s and the
MSRB’s efforts to address this in their respective Proposals, but urge FINRA and the
MSRB to adopt a uniform requirement that would require firms to “look through” a
transaction with an affiliated broker-dealer and use that affiliate’s transaction with a
third party to determine the required disclosure. Under the MSRB’s Proposal, a dealer
operating under an inventory-affiliate model “would be required to ‘look through’ the
transaction with the affiliated dealer and substitute the affiliate’s trade with the third
party from whom it purchased or to whom it sold the security to determine whether
disclosure of the mark-up would be required.”38 FINRA’s Proposal provides a similar
but not identical requirement that would exclude trades “where the member’s principal
trade was executed with an affiliate of the member and the affiliate’s position that
satisfied this trade was not acquired on the same trading day.”39 FINRA and the
MSRB should provide clear and uniform guidance regarding the treatment of interaffiliate, dealer-to-dealer transactions under the Proposals.
6.
Confirm that firms will not be required to cancel and correct
confirmations due solely to a change in the reference transaction price
As we explained in our earlier letter, FINRA and the MSRB should confirm
that any new confirmation requirement should not require confirmations to be
cancelled and corrected due solely to a change in the reference transaction price.
FINRA’s Proposal confirms that, where a firm trade used to calculate the reference
price is later cancelled, “FINRA would not require the firm to recalculate the reference
price or re-issue a confirmation, but the firm would be permitted to do so at its
discretion.”40 The MSRB’s Revised Proposal suggests a “possible clarification” to its
Initial Proposal that firms “would not be required to resend confirmations due solely to
a change in the reference transaction to be selected, the reference transaction price, or
the differential between the customer price and reference transaction price.”41 In
addition, dealers would be permitted to include a disclaimer on confirmations “that the
reference price and related differential were determined as of the time of confirmation

38

MSRB Regulatory Notice 2015-16 at 10.

39

FINRA Regulatory Notice 15-36 at 6.

40

FINRA Regulatory Notice 15-36 at 16 n.7.

41

MSRB Regulatory Notice 2015-16 at 24.




Page 401 of 474
Ms. Marcia E. Asquith
Financial Industry Regulatory Authority
Page 19 of 24

Mr. Ronald W. Smith
Municipal Securities Rulemaking Board

generation.”42 With respect to any matching framework, any final rule(s) should make
this clarification explicit.
7.
Permit dealers to disclose a standard mark-up schedule in lieu of
the confirmation disclosure of the Proposals
As we explained in our earlier letter, certain dealers may use a standard markup schedule that details the compensation that the firm and its salesperson receive for
retail bond transactions. As an alternative to the disclosure contemplated by the
Proposals, these dealers should be given the option to disclose that schedule to
customers via a link to the schedule on the confirmation or annual mailed disclosure.
To be clear, SIFMA opposes the mandatory adoption of mark-up schedules generally,
however, we believe this approach should be considered as an alternative option
available to dealers that have established a standard mark-up schedule.
C.
Any requirement to include a reference and/or hyperlink to
TRACE and EMMA must be uniform, helpful to customers, and easy to
implement.
If some form of the Proposals does proceed, any additional disclosure
obligation related to TRACE and EMMA should be uniform, helpful to customers, and
easy for dealers to implement. The MSRB’s proposed configuration unfortunately has
the potential to be overly complex and difficult to implement, as it would require a link
customized to each security on all trades for all non-institutional accounts. Given that
this specific disclosure is not the primary disclosure point, the cost of implementation
should be kept to a minimum. To that end, and as an initial step, SIFMA encourages
FINRA and the MSRB to adopt the approach in FINRA’s Proposal, which would
require a reference and hyperlink to the TRACE “publicly available trading data,”
without requiring such reference and hyperlink to point to a CUSIP-specific page.
Accordingly, FINRA and the MSRB should specify the exact uniform resource locator
(“URL”) – i.e., web address – that should be printed on customer confirmations. These
URLs should be as short as possible so that they may be easily communicated to and
entered without error by customers.43 In addition, FINRA and the MSRB should
clarify that firms will not be held responsible for any inaccurate or misleading
information presented on TRACE and EMMA.
To the extent that any TRACE or EMMA reference or hyperlink must point to
CUSIP-specific webpages, FINRA and the MSRB must provide shortened URLs for
every CUSIP to make the disclosure more intuitive for investors, as well as easier and
more succinct for the dealers to implement. In this regard, FINRA and the MSRB

42
43

Id.

For example, a link to the URL http://emma.msrb.org/ would be intuitive for customers and
simple for dealers to implement.
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should develop a clear protocol whereby shortened URLs would be based on CUSIPs.
Dealers, in turn, could follow such protocol for the construction of the link on the
customer confirmation. Should FINRA and the MSRB pursue this approach, they
should ensure that every URL remains unchanged indefinitely, such that customers
will always be directed to the relevant information.
D.
FINRA and the MSRB should provide examples of how required
information would be expected to appear on trade confirmations.
SIFMA is concerned that FINRA and the MSRB may not have focused on the
practical question of how and where the newly required confirmation disclosures could
be presented within the confines of the current market’s required paper-based
confirmations. In particular, guidance is needed as to how such information can be
provided, given the space constraints, in a manner that avoids investor confusion and
the possibility of misleading investors. FINRA and the MSRB should provide specific,
non-exclusive examples of how they envision such information to be included within
the types of trade confirmations currently in use. To be sure, firms would require a
level of flexibility given the differences in firm systems and technology configurations.
Nevertheless, we believe that such an exercise can both assist FINRA and the MSRB
in understanding the concerns expressed in this letter and in comments of other market
participants regarding the problematic nature of attempting to include this type of
information on trade confirmations, and, should FINRA and the MSRB demonstrate
appropriate means of presenting such information, provide extremely useful guidance
on how they expect such information to appear.
As a related matter, FINRA and the MSRB must provide uniform and clear
guidance regarding the form and content of any required disclosure, including whether
such disclosure should be expressed in dollar or percentage terms. As noted above, the
Proposals use inconsistent language to describe the form of disclosure that would be
expected to appear on trade confirmations. Under FINRA’s Proposal, regarding retail
customer trades, members would be required to disclose “(A) the price to the customer;
(B) the member’s Reference Price; [and] (C) the differential between the price to the
customer and the member’s reference price.”44 Under the MSRB’s Proposal,
disclosure of the dealer’s mark-up or mark-down from the prevailing market price
must be expressed “as a total dollar amount and as a percentage of the principal
amount of the transaction.”45 There is no policy justification for two inconsistent
approaches in this context and, should some form of the Proposals proceed, the
disclosure requirement for all permitted methodologies should reflect the price to the
customer, the reference price, and the differential as FINRA suggests. We believe any
further configuration or representation, especially the inclusion of a total dollar
amount, could lead to confusion as to what the disclosure represents.

44

FINRA Regulatory Notice 15-36 at 20.

45

See supra note 3.
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E.
The costs associated with implementation of the Proposals and
ongoing compliance would far outweigh the potential benefits.
As we stressed in our earlier letter, FINRA and the MSRB must consider the
significant burdens on competition presented by the Proposals and whether their
adoption would impede the operation of the capital markets, including the secondary
market for debt securities. To this end, FINRA and the MSRB must each conduct a
robust cost-benefit analysis that demonstrates that the Proposals are needed, that the
costs associated with them are necessary, and that no other less burdensome
alternatives would meet the objective. Such an examination would reflect that the risks
of even a small reduction in retail bond market liquidity could easily injure investors
far more seriously than any benefit to be gained by the Proposals.46
The costs and burdens associated with implementation of the Proposals and
ongoing compliance would be enormous. As we described in our initial comments,
preliminary assessments suggest that technology costs for introducing firms would
range from $500,000 for a smaller firm to as much as $2.5 million for large diverse
organizations. Clearing firms may need to expend in excess of 5,000 man hours to
alter their systems. Front-end vendor licensors also expect to incur substantial costs in
association with any implementation process. These initial estimates do not include
any of the significant ongoing costs related to additional surveillance, personnel, and
system maintenance resulting from these Proposals. The implementation and ongoing
legal and compliance costs associated with the Proposals are also substantial.
Implementation of far-reaching changes such as those contemplated by the Proposals
requires upfront and ongoing costs related to training of personnel, revision of written
supervisory procedures, ongoing compliance reviews and internal audits, explaining
procedures to FINRA examiners as well as annual reviews of procedures and
supervisory controls processing. FINRA and the MSRB have not addressed
adequately the enormous costs that the Proposals would impose on introducing firms,
clearing firms, and front-end vendors. We acknowledge that providing firms a level of
flexibility among methodologies in the manner that we suggest may alleviate costs to
some degree.

46

Several recent judicial decisions have emphasized that, under the Administrative Procedure
Act, the Commission must conduct a robust cost-benefit analysis as part of any rulemaking
process. See, e.g., Business Roundtable v. SEC, 647 F.3d 1144 (D.C. Cir. 2011) (finding that
the Commission failed to assess the economic consequences of its rule); American Equity Inv.
Life Ins. Co. v. SEC, 613 F.3d 166 (D.C. Cir. 2010) (finding that the Commission failed to
define an appropriate economic baseline against which to measure the likely benefits and costs
of its rule); Chamber of Commerce v. SEC, 412 F.3d 133 (D.C. Cir. 2005) (finding that the
Commission failed to identify and consider reasonable alternatives to its rule). While we
recognize the differences inherent in SEC and SRO rulemaking, we think it is important that
FINRA and the MSRB justify their rulemaking with the same level of rigorous cost-benefit
analysis.
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As a general matter, SIFMA notes that, although FINRA and the MSRB
typically have control of the timing of their proposals and can delay releasing them
until they have taken whatever time they think is necessary to undertake such analyses
in support of such proposals, commentators must try to generate meaningful data in the
short windows typically provided by FINRA and the MSRB for submitting comments.
Even assuming that market participants stand ready to begin economic analysis
immediately upon a proposal being introduced, it is readily apparent that such an
analysis – entailing understanding and analyzing the proposal, determining what data is
relevant in addressing the proposal, gathering such data, analyzing such data, reaching
conclusions on such data, and reviewing the analysis and conclusions – will almost
invariably take considerably longer than the one or two months provided for by FINRA
and the MSRB. SIFMA believes that FINRA and the MSRB should provide much
longer comment periods – from four to six months – for proposals that entail more than
a limited amount of potential costs to market participants.
F.
FINRA and the MSRB must consider whether the Proposals will
promote efficiency, competition, and capital formation.
Exchange Act Section 15A(b)(9) and 15(B)(2)(C) require that FINRA and
MSRB rules “not impose any burden on competition not necessary or appropriate in
furtherance of the purposes of [the Act].” Further, Exchange Act Section 3(f) requires
the SEC, when reviewing a proposed rulemaking, to “consider, in addition to the
protection of investors, whether the action will promote efficiency, competition, and
capital formation.” Consistent with these requirements, both FINRA and the MSRB
have adopted frameworks for conducting economic impact assessments when engaged
in the rulemaking process. 47 The frameworks require FINRA and the MSRB to
consider the distributional impacts of any rule proposal, particularly with respect to
efficiency, competition, and capital formation. Nonetheless, FINRA’s Proposal does
not address and the MSRB’s Proposal contains only a brief acknowledgment of the
effect of the proposed rules on efficiency, competition, and capital formation. In
particular, given that larger firms have a greater ability than smaller firms to bear any
implementation and ongoing costs associated with the Proposals, FINRA and the
MSRB should conduct a thorough analysis regarding whether the Proposals will
accelerate industry consolidation or force smaller firms from the market. The
Proposals should be revised to include a detailed assessment regarding the impact of
the Proposals on efficiency, competition, and capital formation.


47

FINRA, Framework Regarding FINRA’s Approach to Economic Impact Assessment for
Proposed Rulemaking (September 2013); MSRB, Policy on the Use of Economic Analysis in
MSRB
Rulemaking,
http://www.msrb.org/Rules-and-Interpretations/Economic-AnalysisPolicy.aspx (last visited Dec. 7, 2015).
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G.
FINRA and the MSRB should provide for an implementation
period of at least three years.
Without a clear and uniform proposal, it is difficult to provide a proposed
implementation timeline. Nonetheless, given that the Proposals would require a
fundamental reorientation of firm infrastructure and technology at enormous cost to the
industry, our initial assessment is that FINRA and the MSRB should provide for, at a
minimum, a three-year implementation period from the time of any rule filing. As
detailed in our previous letter, the Proposals would require substantial system
enhancements by introducing firms, clearing firms, and third-party vendors of frontend systems. The Proposals would require dealers to implement costly and complex
modifications to front, middle, and back-office systems. At the onset and on an
ongoing basis, firms may be required to coordinate across multiple entities in order to
generate compliant confirmations. For example, certain information may be with the
introducing broker, other information with the clearing broker, and other information
with third-party vendors servicing either one. FINRA and the MSRB must consider
fully the enormous operational and programming challenges related to the
implementation of the Proposals.
Further complicating any effort to implement the Proposals is the fact that the
securities industry will be consumed over the next 18 to 24 months with implementing
a two-day settlement cycle (T+2), which presents its own set of challenges related to
the confirmation statement delivery process. The same technology and operational
experts working on implementing a shortened settlement cycle will be necessary to any
effort to implement a new confirmation disclosure obligation. Given the substantial
technical and programming challenges to implementation, the difficulties associated
with coordinating data across various entities, and the limited resources available due
to other regulatory objectives, FINRA and the MSRB should provide, at minimum,
three years to implement and test such a large and highly complex information
technology project. This timeframe may vary depending on the complexity of any rule
and how many different groups are impacted. We ask that FINRA and the MSRB
work with the industry on a proposed implementation that is reasonable and consistent
with the multiple regulatory demands firms must address.

CONCLUSION
SIFMA thanks FINRA and the MSRB for the opportunity to comment on the
Revised Proposals. We support the objective to provide retail investors with helpful
and clear bond pricing information. To that end, we continue to believe that any new
confirmation disclosure obligation with specific pricing information should be limited
solely to riskless principal trades.
We emphasize that any confirmation disclosure obligation with specific pricing
information must accommodate a market involving thousands of CUSIPs and a diverse
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set of fixed income products representing a wide range of trading patterns, qualities,
and characteristics. Should some form of the Proposals proceed, FINRA and the
MSRB should adopt a two-hour reference window and should permit flexibility among
several alternative methodologies to determine that price reference. As currently
formulated, the Proposals lack necessary specificity, present unworkable challenges in
application and operation, risk misleading the very customers they are intended to
protect, and have the potential to undermine bond market liquidity. These
shortcomings demonstrate the need for further revisions and guidance in the manner
we suggest.
SIFMA welcomes the opportunity to discuss the Proposals, SIFMA’s
comments, and the various alternatives that would best serve the objective to enhance
bond market price transparency for retail investors. Should you have any questions,
please do not hesitate to contact the undersigned or Bruce Newman, SIFMA’s outside
counsel at Wilmer Cutler Pickering Hale and Dorr LLP, at 202.663.6000.

Respectfully submitted,

Sean Davy
Managing Director
Capital Markets Division
SIFMA
(212) 313-1118
sdavy@sifma.org
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WKH)LQDQFLDO,QGXVWU\5HJXODWRU\$XWKRULW\ ³),15$´ :HDOVRPDNHUHFRPPHQGDWLRQVDQGXWLOL]H
WKHSXEOLFFRPPHQWSURFHVVWRKHOSHQVXUHWKDWWKHLQWHUHVWVRILQYHVWRUVDUHJLYHQDSSURSULDWHZHLJKWDV
UXOHVDUHEHLQJFRQVLGHUHG$VUHTXLUHGE\ODZZHUHSRUWWR&RQJUHVVUHJDUGLQJRXUREMHFWLYHVDQG
DFWLYLWLHVZKLFKLQFOXGHVDVXPPDU\RIWKHUHFRPPHQGDWLRQVZHPDNHDQGWKHUHVSRQVHVWRWKRVH
UHFRPPHQGDWLRQV



7KLVOHWWHUH[SUHVVHVVROHO\WKHYLHZVRIWKH,QYHVWRU$GYRFDWH,WGRHVQRWQHFHVVDULO\UHIOHFWWKHYLHZVRIWKH&RPPLVVLRQ
WKH&RPPLVVLRQHUVRUVWDIIRIWKH&RPPLVVLRQDQGWKH&RPPLVVLRQGLVFODLPVUHVSRQVLELOLW\IRUWKLVOHWWHUDQGDOODQDO\VHV
ILQGLQJVDQGFRQFOXVLRQVFRQWDLQHGKHUHLQ

86&G J  

86&G J  
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$VLQGLFDWHGLQRXU5HSRUWRQ2EMHFWLYHVIRU)LVFDO<HDURXU2IILFHLVFXUUHQWO\IRFXVHGRQ
PXQLFLSDOPDUNHWVWUXFWXUHDQGDQ\FRUUHVSRQGLQJUHIRUPLQLWLDWLYHVWKDWPD\LPSDFWLQYHVWRUV7KXV
ZHDSSUHFLDWHWKLVRSSRUWXQLW\WRSURYLGHFRPPHQWVLQUHJDUGWR065%5HJXODWRU\1RWLFH
5HTXHVWIRU&RPPHQWRQ'UDIW5XOH$PHQGPHQWVWR5HTXLUH&RQILUPDWLRQ'LVFORVXUHRI0DUNXSVIRU
6SHFLILHG3ULQFLSDO7UDQVDFWLRQVZLWK5HWDLO&XVWRPHUV ³065%1RWLFH´ DQG),15$
5HJXODWRU\1RWLFH3ULFLQJ'LVFORVXUHLQWKH)L[HG,QFRPH0DUNHWV ³),15$1RWLFH´ 
,

%DFNJURXQG

&XUUHQWO\EURNHUGHDOHUVDUHUHTXLUHGWRSURYLGHUHWDLOFXVWRPHUVZLWKFRQILUPDWLRQVWDWHPHQWV
IROORZLQJIL[HGLQFRPHWUDQVDFWLRQVEXWWKH\DUHXQGHUQRUHJXODWRU\REOLJDWLRQWRLQFOXGHGHWDLOHG
SULFLQJLQIRUPDWLRQRQWKRVHWUDGHFRQILUPDWLRQV:HDUHQRWDZDUHRIDQ\UHJXODWRU\EDUULHUSUHYHQWLQJ
ILUPVIURPSURYLGLQJHQKDQFHGDQGHIIHFWLYHSULFLQJGLVFORVXUHVWRWKHLUUHWDLOFXVWRPHUVRQDYROXQWDU\
EDVLV1HYHUWKHOHVVFXUUHQWLQGXVWU\SUDFWLFHVRQO\VDWLVI\EURNHUGHDOHUV¶UHJXODWRU\REOLJDWLRQWR
LQYHVWRUVDQGWKHUHVXOWLQJFRQILUPDWLRQVWDWHPHQWVJHQHUDOO\SURYLGHQRPRUHWKDQWKHSULFHWKDWWKH
FXVWRPHUSDLGRUUHFHLYHGIRUDIL[HGLQFRPHVHFXULW\%HFDXVHLQGXVWU\SUDFWLFHVKDYHQRWDGGUHVVHG
WKHORQJVWDQGLQJSUREOHPRIWUDQVDFWLRQWUDQVSDUHQF\UHWDLOLQYHVWRUVUHPDLQGLVDGYDQWDJHGE\WKHODFN
RILQIRUPDWLRQWKH\UHFHLYHLQFRQILUPDWLRQVWDWHPHQWV$VDUHVXOWDUHJXODWRU\VROXWLRQDSSHDUV
QHFHVVDU\
3UHYLRXV3URSRVDOV
3UHYLRXVO\WKH065%DQG),15$UHTXHVWHGFRPPHQWRQUHODWHGGUDIWUXOHSURSRVDOV065%
5HJXODWRU\1RWLFHDQG),15$5HJXODWRU\1RWLFH7KHVHSURSRVDOVJHQHUDOO\ZHUH
FRQVLVWHQWZLWKHDFKRWKHUDQGZHUHGHVLJQHGWRZRUNLQWDQGHPWRSURYLGHUHWDLOLQYHVWRUVZLWKEHWWHU
SULFHWUDQVSDUHQF\LQFRUSRUDWHDQGPXQLFLSDOERQGWUDQVDFWLRQV
7KHGUDIWDPHQGPHQWVIRU065%5HJXODWRU\1RWLFHZRXOGKDYH³UHTXLUH>G@GHDOHUVWR
GLVFORVHRQWKHFXVWRPHUFRQILUPDWLRQWKHSULFHWRWKHGHDOHULQDµUHIHUHQFHWUDQVDFWLRQ¶DQGWKH
GLIIHUHQWLDOEHWZHHQWKHSULFHWRWKHFXVWRPHUDQGWKHSULFHWRWKHGHDOHUIRUVDPHGD\UHWDLOVL]H
SULQFLSDOWUDQVDFWLRQV´7KH065%GHILQHGWKH³UHIHUHQFHWUDQVDFWLRQ´DVRQHLQZKLFKWKHGHDOHU
SXUFKDVHVRUVHOOVWKHVDPHVHFXULW\RQWKHVDPHGDWHDVWKHFXVWRPHUWUDGH7KHSURSRVHGUXOHZRXOG
KDYHUHTXLUHGGHDOHUVWR³FDOFXODWHDQGGLVFORVHWKHGLIIHUHQFHLQSULFHEHWZHHQDUHIHUHQFHWUDQVDFWLRQ
GLVFORVHGRQWKHFRQILUPDWLRQDQGWKHSULFHWRWKHFXVWRPHUUHFHLYLQJWKHFRQILUPDWLRQ´7KHSURSRVHG
GLVFORVXUHUHTXLUHPHQWZRXOGKDYHDSSOLHGWRWUDQVDFWLRQVLQYROYLQJRUIHZHUERQGVRUERQGVLQD
SDUDPRXQWRIRUOHVV



See2IILFHRIWKH,QYHVWRU$GYRFDWH5HSRUWRQ2EMHFWLYHVIRU)LVFDO<HDU-XQH
KWWSZZZVHFJRYDGYRFDWHUHSRUWVSXEVDQQXDOUHSRUWVVHFRIILFHLQYHVWRUDGYRFDWHUHSRUWRQREMHFWLYHVI\SGI

065%5HJXODWRU\1RWLFH5HTXHVWIRU&RPPHQWRQ'UDIW5XOH$PHQGPHQWVWR5HTXLUH'HDOHUVWR3URYLGH
3ULFLQJ5HIHUHQFH,QIRUPDWLRQRQ5HWDLO&XVWRPHU&RQILUPDWLRQVDW 1RY 
KWWSZZZPVUERUJaPHGLD)LOHV5HJXODWRU\1RWLFHV5)&VDVK["Q 

Id.DW

Id.DW

Id.DW
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7KHGUDIWDPHQGPHQWVIRU),15$5HJXODWRU\1RWLFHWRRNDYHU\VLPLODUDSSURDFK
),15$SURSRVHGWKDW³ZKHUHDILUPH[HFXWHVDVHOO EX\ WUDQVDFWLRQRIµTXDOLI\LQJVL]H¶ZLWKD
FXVWRPHUDQGH[HFXWHVDEX\ VHOO WUDQVDFWLRQDVSULQFLSDOZLWKRQHRUPXOWLSOHSDUWLHVLQWKHVDPH
VHFXULW\ZLWKLQWKHVDPHWUDGLQJGD\ZKHUHWKHVL]HRIWKHFXVWRPHUWUDQVDFWLRQ V ZRXOGRWKHUZLVHEH
VDWLVILHGE\WKHVL]HRIRQHRUPRUHVDPHGD\SULQFLSDOWUDQVDFWLRQ V FRQILUPDWLRQGLVFORVXUHZRXOGEH
UHTXLUHG´),15$¶VSURSRVDOGHILQHGWKHWHUP³TXDOLI\LQJVL]H´DVDWUDQVDFWLRQRIERQGVRUOHVVRU
ERQGVZLWKDIDFHYDOXHRIRUOHVV7KHSURSRVHGFXVWRPHUFRQILUPDWLRQGLVFORVXUHZRXOG
KDYHLQFOXGHGWKHSULFHWRWKHFXVWRPHUWKHSULFHWRWKHPHPEHURIDWUDQVDFWLRQLQWKHVDPHVHFXULW\
DQGWKHGLIIHUHQWLDOEHWZHHQWKRVHWZRSULFHV
:HVXSSRUWHGWKHVHVWHSVRIWKH065%DQG),15$WRLPSURYHWKHDYDLODELOLW\RISULFLQJ
LQIRUPDWLRQDQGFRQFXUUHGJHQHUDOO\ZLWKWKHJRDOVXQGHUO\LQJERWK065%5HJXODWRU\1RWLFH
DQG),15$5HJXODWRU\1RWLFH:HHQFRXUDJHGWKH065%DQG),15$WRDGRSWWKHLUUHVSHFWLYH
SURSRVHGDPHQGPHQWVEHFDXVHZHEHOLHYHWKDWUHWDLOLQYHVWRUVZRXOGEHQHILWIURPWKHLQFOXVLRQRI
DGGLWLRQDOSULFLQJWUDQVSDUHQF\RQWKHLUFXVWRPHUFRQILUPDWLRQV:HLQGLFDWHGWKDWGLVFORVLQJWKH
VDPHGD\SULFHUHIHUHQFHLQIRUPDWLRQZRXOGSURYLGHUHWDLOLQYHVWRUVZLWKPRUHHIIHFWLYHWRROVWR
HYDOXDWHWKHLUWUDQVDFWLRQVDQGWKHTXDOLW\RIVHUYLFHSURYLGHG+RZHYHUDIWHUUHFHLYLQJSXEOLF
FRPPHQWWKH065%DQG),15$LVVXHGUHYLVHGSURSRVDOVLQVWHDGRIDGRSWLQJWKHUXOHVDVSURSRVHG
&XUUHQW3URSRVDOV
),15$5HJXODWRU\1RWLFHUHWDLQVWKHVDPHEDVLFDSSURDFKDVWKHSULRU),15$SURSRVDO
,IDILUPVHOOVWRDFXVWRPHUDVSULQFLSDORQWKHVDPHGD\LWEX\VWKHVHFXULW\IURPDQRWKHUSDUW\WKHILUP
ZRXOGEHUHTXLUHGWRGLVFORVHRQWKHFXVWRPHUFRQILUPDWLRQWKHSULFHWRWKHFXVWRPHUWKHSULFHWRWKH
ILUPRIDVDPHGD\WUDGH UHIHUHQFHSULFH DQGWKHGLIIHUHQFHEHWZHHQWKHWZRSULFHV+RZHYHUWKH
GLVFORVXUHUHTXLUHPHQWZRXOGQRZRQO\DSSO\WRERQGWUDGHVRQEHKDOIRIQRQLQVWLWXWLRQDODFFRXQWVQR
PDWWHUWKHVL]HRIWKHWUDGH,QDGGLWLRQ),15$¶VQHZSURSRVDOZRXOGDOORZIRUDOWHUQDWLYHFDOFXODWLRQ
PHWKRGVIRUPRUHFRPSOH[WUDGHVFHQDULRVDQGZRXOGSHUPLWPHPEHUILUPVWRSURYLGHFODULI\LQJ
LQIRUPDWLRQZKHQWKHUHKDVEHHQDPDWHULDOFKDQJHWRWKHSULFHRIDVHFXULW\EHWZHHQWKHUHIHUHQFH
WUDQVDFWLRQDQGWKHFXVWRPHUWUDQVDFWLRQ,WDOVRZRXOGUHTXLUHPHPEHUILUPVWRLQFOXGHDK\SHUOLQNWR
UHOHYDQW7UDGH5HSRUWLQJDQG&RPSOLDQFH(QJLQH 75$&( GDWDRQWKHFXVWRPHUFRQILUPDWLRQ




),15$5HJXODWRU\1RWLFH3ULFLQJ'LVFORVXUHLQWKH)L[HG,QFRPH0DUNHWVDW 1RY 
KWWSZZZILQUDRUJVLWHVGHIDXOWILOHVQRWLFHBGRFBILOHBUHI1RWLFHB5HJXODWRU\BSGI

Id. 

Id.DW

See&RPPHQW/HWWHU5LFN$)OHPLQJ,QYHVWRU$GYRFDWH6(&RE: MSRB Regulatory Notice 2014-20, Request for
Comment on Draft Rule Amendments to Require Dealers to Provide Pricing Reference Information on Retail Customer
Confirmations -DQ KWWSZZZPVUERUJ5)&866(&SGIsee&RPPHQW/HWWHU5LFN$)OHPLQJ
,QYHVWRU$GYRFDWH6(&RE: FINRA Regulatory Notice 14-52, Request for Comment on Pricing Disclosure in the Fixed
Income Markets -DQ KWWSZZZILQUDRUJVLWHVGHIDXOWILOHVQRWLFHBFRPPHQWBILOHBUHI6(&SGI
13
Id.

Id

),15$5HJXODWRU\1RWLFH3ULFLQJ'LVFORVXUHLQWKH)L[HG,QFRPH0DUNHWVDW 2FW 
KWWSZZZILQUDRUJVLWHVGHIDXOWILOHVQRWLFHBGRFBILOHBUHI5HJXODWRU\1RWLFHSGI

Id.DW$VQRWHGDERYHTXDOLI\LQJVL]HZDVGHILQHGDVERQGVRUOHVVRUIDFHYDOXHRIRUOHVV

Id.DW
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,QFRQWUDVW065%5HJXODWRU\1RWLFHWDNHVDVLJQLILFDQWO\GLIIHUHQWDSSURDFKIURPWKH
HDUOLHU065%5HJXODWRU\1RWLFH7KHQHZSURSRVDOZRXOGUHTXLUHFXVWRPHUFRQILUPDWLRQVWR
GLVFORVHWKH³PDUNXS´IRUSULQFLSDOWUDQVDFWLRQVZKHQWKHGHDOHUWUDQVDFWVLQDPXQLFLSDOVHFXULW\LQD
VSHFLILHGWUDGHVL]HRQWKHVDPHVLGHRIWKHPDUNHWDVWKHFXVWRPHU8QGHUWKHSURSRVHGQHZ
FDOFXODWLRQWKHVHFXULW\¶VPDUNXSZRXOGEHWKHGLIIHUHQFHEHWZHHQWKHSULFHWRWKHFXVWRPHUDQGWKH
³SUHYDLOLQJPDUNHWSULFH´IRUWKHVHFXULW\DWWKHWLPHRIWKHFXVWRPHU¶VWUDQVDFWLRQ0RUHRYHUXQGHU
WKHSURSRVHGDPHQGPHQWWKHGHDOHU¶VUHVSRQVLELOLW\WRGLVFORVHWKHPDUNXSZRXOGEHWULJJHUHGRQO\
ZKHQWKHGHDOHUHQJDJHGLQLWVRZQVDPHVLGHWUDQVDFWLRQZLWKLQWZRKRXUVRIWKHFXVWRPHU
WUDQVDFWLRQ7UDQVDFWLRQVRFFXUULQJWKHVDPHGD\EXWRXWVLGHRIWKDWWZRKRXUZLQGRZZRXOGQRWEH
VXEMHFWWRPDQGDWRU\SULFLQJGLVFORVXUH
,QDGGLWLRQWKHQHZ065%SURSRVDOZRXOGLQFRUSRUDWHFKDQJHVVLPLODUWRWKRVHLQWKHQHZ
),15$SURSRVDO)RUH[DPSOH065%5HJXODWRU\1RWLFHZRXOGUHTXLUHPDUNXSGLVFORVXUH
IRU³QRQLQVWLWXWLRQDO´DFFRXQWWUDQVDFWLRQVZKLFKLVDOUHDG\GHILQHGZLWKLQWKH065%UXOHVDV
RSSRVHGWRWUDQVDFWLRQVRIDFHUWDLQVL]H)XUWKHULWUHTXLUHVGHDOHUVWRGLVFORVHDK\SHUOLQNDQG85/
DGGUHVVWRWKH³6HFXULW\'HWDLOV´SDJHIRUWKHFXVWRPHU¶VVHFXULW\RQWKH065%¶V(OHFWURQLF0XQLFLSDO
0DUNHW$FFHVV (00$ VHUYLFHDORQJZLWKDEULHIGHVFULSWLRQRIWKHW\SHRILQIRUPDWLRQDYDLODEOHRQ
WKDWSDJH
),15$DQGWKH065%ERWKSURSRVHQHZH[FHSWLRQVWRWKHUHTXLUHGSULFLQJGLVFORVXUH1HLWKHU
ZRXOGUHTXLUHGLVFORVXUHRIUHIHUHQFHSULFLQJLQWUDQVDFWLRQVUHODWHGWRRIIHULQJVRIQHZLVVXHV
$GGLWLRQDOO\HDFKZRXOGSURYLGHH[FHSWLRQVIRUFHUWDLQWUDQVDFWLRQVLQYROYLQJIXQFWLRQDOO\VHSDUDWH
WUDGLQJGHVNV
,,

(YDOXDWLRQ

$VDQLQLWLDOPDWWHUZHEHOLHYHLQYHVWRUVZRXOGEHSRRUO\VHUYHGE\SULFLQJGLVFORVXUHVWKDWDUH
GLIIHUHQWIRUFRUSRUDWHERQGVDVFRPSDUHGWRPXQLFLSDOERQGV7RDYRLGLQYHVWRUFRQIXVLRQLWLV
LPSRUWDQWIRU),15$DQGWKH065%WRDGRSWFRQVLVWHQWUXOHVUHODWHGWRFRQILUPDWLRQGLVFORVXUH
7RZDUGWKDWHQGZHVXEPLWWKLVVLQJOHFRPPHQWOHWWHULQUHVSRQVHWRERWKSURSRVDOVDQGZHVXJJHVW
ZKLFKRIWKHFRPSHWLQJLGHDVVKRXOGEHDGRSWHGE\ERWK065%DQG),15$
7LPHIUDPH
$VQRWHGDERYH),15$SURSRVHVWRUHTXLUHGLVFORVXUHZKHQWKHLQLWLDODQGVXEVHTXHQW
WUDQVDFWLRQVRFFXURQWKHVDPHWUDGLQJGD\7KH065%KRZHYHUKDVSURSRVHGWRVKRUWHQWKHUHOHYDQW


19

065%5HJXODWRU\1RWLFH5HTXHVWIRU&RPPHQWRQ'UDIW5XOH$PHQGPHQWVWR5HTXLUH&RQILUPDWLRQ'LVFORVXUH
RI0DUNXSVIRU6SHFLILHG3ULQFLSDO7UDQVDFWLRQVZLWK5HWDLO&XVWRPHUVDW 6HSW 
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2015-16.ashx?n=1

Id.DW

Id.

Id.

IdDWQsee also065%5XOH* D [L  GHILQHVLQVWLWXWLRQDODFFRXQW 

Id.DW

Id.DWSeesupraQRWHDWseesupraQRWHDW
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SupraQRWHDW




Page 422 of 474

ZLQGRZRIWLPHWRWZRKRXUVRQHLWKHUVLGHRIWKHFXVWRPHUWUDGH$FFRUGLQJWRWKH065%LWVUHYLVHG
ZLQGRZZRXOGVWLOOUHTXLUHPDUNXSGLVFORVXUHIRUDWOHDVWKDOIRIDOOUHWDLOVL]HGFXVWRPHUWUDGHVLQWKH
VHFRQGDU\PDUNHW
:HVWURQJO\RSSRVHWKHSURSRVHGWZRKRXUZLQGRZ:HEHOLHYHWKHPLQLPXPZLQGRZRIWLPH
IRUGLVFORVXUHVKRXOGEHWKHIXOOWUDGLQJGD\$OWKRXJKGHDOHUVRIWHQWUDGHZLWKLQWZRKRXUVXQGHU
H[LVWLQJUXOHVGHDOHUVFRXOGHDVLO\DGMXVWWKHLUEHKDYLRUWRDYRLGWKHQHZGLVFORVXUHUHTXLUHPHQWVE\
WUDGLQJDIHZPLQXWHVRXWVLGHRIWKHSURSRVHGWZRKRXUZLQGRZ7KHUHIRUHFXUUHQWWUDGLQJEHKDYLRULV
QRWQHFHVVDULO\LQGLFDWLYHRIWUDGLQJEHKDYLRUWKDWZLOORFFXULIWKHUHYLVHGSURSRVDOLVLPSOHPHQWHG
'LVFORVXUHDYRLGDQFHZRXOGEHPXFKPRUHGLIILFXOWXQGHUWKHWLPHIUDPHLQWKH),15$SURSRVDO
ZKLFKUHTXLUHVGLVFORVXUHIRUWUDQVDFWLRQVRFFXUULQJRQWKHVDPHWUDGLQJGD\$GHDOHUWDNHVRQPXFK
JUHDWHUEDODQFHVKHHWULVNE\KROGLQJLQYHQWRU\RYHUQLJKWZKLFKZRXOGGHWHUGHDOHUVIURPVHSDUDWLQJ
WUDQVDFWLRQVLQRUGHUWRDYRLGGLVFORVXUH7KXVZHHQFRXUDJHWKH065%WRIRUJRWKHSURSRVHGWZRKRXU
ZLQGRZ$WDPLQLPXPERWK),15$DQGWKH065%VKRXOGUHTXLUHSULFLQJGLVFORVXUHIRUWUDQVDFWLRQV
RFFXUULQJZLWKLQWKHVDPHWUDGLQJGD\
0DUN8SYV5HIHUHQFH3ULFH
$OWKRXJKZHRSSRVHWKH065%¶VSURSRVDOWRVKRUWHQWKHUHOHYDQWWUDGLQJZLQGRZWRWZRKRXUV
ZHVXSSRUWPRYLQJIRUZDUGZLWKPDUNXSGLVFORVXUHDVGHVFULEHGLQWKHQHZ065%SURSRVDO,QLWLDOO\
ZHVXSSRUWHGWKH065%¶VRULJLQDOSURSRVDOIRUSULFHUHIHUHQFHGLVFORVXUHEHFDXVHLWZDVDVLJQLILFDQW
LPSURYHPHQWRYHUWKHstatus quo,QDGGLWLRQWKHSULFHUHIHUHQFHSURSRVDODSSHDUHGWRKDYHWKH
DGYDQWDJHRIVLPSOLFLW\PHDQLQJWKDWWKHUHTXLUHGGLVFORVXUHVZRXOGEHUHODWLYHO\HDV\IRUGHDOHUVWR
DVFHUWDLQ)RUVLPLODUUHDVRQVZHVXSSRUWHGWKHRULJLQDO),15$SURSRVDOIRUSULFHUHIHUHQFHGLVFORVXUH
)URPWKHLQYHVWRUSHUVSHFWLYHKRZHYHUWKHUHDUHDGYDQWDJHVWRWKHQHZ065%PDUNXS
SURSRVDO$GPLWWHGO\LWPD\OHDGWRGLVFORVXUHRIDVPDOOHUFRVWWRLQYHVWRUVXQGHUFHUWDLQ
FLUFXPVWDQFHV)RUH[DPSOHLIDGHDOHUSXUFKDVHVDVHFXULW\DQGWKHUHLVDVLJQLILFDQWSRVLWLYHPDUNHW
PRYHSULRUWRWKHUHVDOHWRDUHWDLOFXVWRPHUWKHDPRXQWRIWKHPDUNXSZRXOGRQO\EHWKHGLIIHUHQFH
EHWZHHQWKHSULFHRIWKHUHVDOHDQGWKH³SUHYDLOLQJPDUNHWSULFH´DWWKHWLPHRIWKHUHVDOHLQVWHDGRIWKH
IXOOGLIIHUHQFHEHWZHHQWKHRULJLQDOSXUFKDVHDQGWKHVXEVHTXHQWUHVDOH+RZHYHUWKH065%SURSRVDO
SURYLGHVLQYHVWRUVZLWKWKHUHOHYDQWLQIRUPDWLRQDERXWWKHDFWXDOFRPSHQVDWLRQWKHLQYHVWRULVSD\LQJWKH
GHDOHUIRUWKHWUDQVDFWLRQ,WUHIOHFWVPDUNHWFRQGLWLRQVDQGKDVWKHSRWHQWLDOWRSURYLGHDPRUHDFFXUDWH
EHQFKPDUNIRUFDOFXODWLQJWUDQVDFWLRQFRVWV
,PSRUWDQWO\ZHQRWHDOVRWKDWWKHFDOFXODWLRQRIDWUXHPDUNXSRQFHHVWDEOLVKHGXQGHUWKHVH
UXOHVQHHGQRWEHOLPLWHGWRDVLQJOHWUDGLQJGD\$IWHUWKHV\VWHPVDUHLQSODFHIRUGLVFORVLQJPDUNXSV
RQVDPHGD\WUDQVDFWLRQVGHDOHUVPD\GHFLGHIRUFRPSHWLWLYHUHDVRQVWRGLVFORVHPDUNXSVRQDOO
WUDQVDFWLRQV0RUHRYHU),15$DQGWKH065%FRXOGFKRRVHWRUHTXLUHGLVFORVXUHEH\RQGWKHRQHGD\
ZLQGRZDIWHUDVVHVVLQJWKHLPSOHPHQWDWLRQRIWKHQHZUXOHV,QFRQWUDVWDSULFHUHIHUHQFHGLVFORVXUH
PRGHOGRHVQRWDFFRXQWIRULQWHUYHQLQJPDUNHWHYHQWVWKDWDIIHFWWKHYDOXHRIWKHERQGGXULQJWKHODJ
EHWZHHQWKHUHIHUHQFHWUDQVDFWLRQDQGWKHFXVWRPHUWUDQVDFWLRQVRWKHGLVFORVXUHEHFRPHVOHVV



SupraQRWHDW
Supra QRWH, DWQ

,WLVRXUXQGHUVWDQGLQJWKDWWKHSURFHVVIRUFDOFXODWLQJPDUNXSXQGHUWKH065%UHYLVHGSURSRVDOPD\EXLOGXSRQH[LVWLQJ
V\VWHPV7RWKDWHQGLWPD\EHHDVLHUIRULQGXVWU\WRLPSOHPHQWGLVFORVXUHXQGHUWKH065%¶VUHYLVHGSURSRVDO
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PHDQLQJIXODVWKHZLQGRZIRUGLVFORVXUHLQFUHDVHV7KXVIRUGLVFORVXUHRISULFLQJLQIRUPDWLRQEH\RQGD
RQHGD\ZLQGRZDPDUNXSPRGHOFRXOGVHUYHDVDEHWWHUIUDPHZRUNWKDQDSULFHUHIHUHQFHPRGHO
$OWKRXJKZHVXSSRUWDPRYHWRGLVFORVXUHRIDPDUNXSWKDWLVEDVHGXSRQDSUHYDLOLQJPDUNHW
SULFHZHDUHFRQFHUQHGZLWKSRWHQWLDOPDQLSXODWLRQRIWKHSUHYDLOLQJPDUNHWSULFHFDOFXODWLRQ(UURUVLQ
WKHFDOFXODWLRQZKHWKHULQWHQWLRQDORUQRWFRXOGVLJQLILFDQWO\DOWHUWKHLQIRUPDWLRQSURYLGHGWR
LQYHVWRUV:LWKWKLVLQPLQGZHHQFRXUDJHWKH065%DQG),15$WRPRQLWRUFDUHIXOO\WKHLQGXVWU\¶V
LPSOHPHQWDWLRQRIWKHUXOHVWRHQVXUHWKDWGHDOHUVDSSURSULDWHO\GHWHUPLQHWKHSUHYDLOLQJPDUNHWSULFH
7KH065%SURSRVHVWRH[SUHVVWKHPDUNXSDVERWKDWRWDOGROODUDPRXQWDQGSHUFHQWDJHRIWKH
SULQFLSDODPRXQWRIWKHFXVWRPHUWUDQVDFWLRQ),15$¶VSURSRVDOZRXOGGLVFORVHDGLIIHUHQWLDORQO\DVD
QXPHUDO:HEHOLHYHWKDWGLVFORVLQJDPDUNXSDVDWRWDOGROODUDPRXQWDQGDSHUFHQWDJHZRXOGPRUH
HIIHFWLYHO\HQDEOHUHWDLOLQYHVWRUVWRHYDOXDWHWKHLUWUDQVDFWLRQFRVWVDQGPRQLWRUWKHTXDOLW\RIVHUYLFH
SURYLGHGE\GHDOHUV7KXVZHVXSSRUWWKH065%DSSURDFK
)XQFWLRQDOO\6HSDUDWH7UDGLQJ'HVN([FHSWLRQ
%RWKWKH065%DQG),15$UHYLVHGSURSRVDOVLQFOXGHDQH[FHSWLRQIRUWUDQVDFWLRQVLQYROYLQJ
³IXQFWLRQDOO\VHSDUDWH´WUDGLQJGHVNV$OWKRXJKZHGRQRWRSSRVHDQH[FHSWLRQRIWKLVQDWXUHERWK
SURSRVDOVFRXOGEHVWUHQJWKHQHGE\LQFRUSRUDWLQJJUHDWHUSUHFLVLRQRUJXLGDQFHUHODWLQJWRWKHPHDQLQJ
RI³IXQFWLRQDOO\VHSDUDWH´)RUH[DPSOHZRXOG),15$DQWLFLSDWHDSSO\LQJVLPLODUVWDQGDUGVWRWKRVH
WKDWLWFXUUHQWO\HPSOR\VZKHQHYDOXDWLQJZKHWKHUEURNHUGHDOHUVHOIWUDGHVDUHbona fideRUIUDXGXOHQW
³ZDVKVDOHV´XQGHU6XSSOHPHQWDU\0DWHULDOWR),15$5XOHRUGRHV),15$EHOLHYHWKDWD
GLIIHUHQWVWDQGDUGZRXOGEHDSSURSULDWHKHUH"7RDYRLGWKHSRVVLELOLW\RIVXFKDQH[FHSWLRQEHFRPLQJ
DORRSKROHRUEODQNHWH[FHSWLRQZHVWURQJO\HQFRXUDJHERWKWKH065%DQG),15$WRSURYLGHUREXVW
JXLGDQFHVXUURXQGLQJWKHPHDQLQJDQGUHTXLUHPHQWVFRQFHUQLQJIXQFWLRQDOO\VHSDUDWHWUDGLQJGHVNV
:HDOVREHOLHYHWKHILQDOUXOHVVKRXOGLQFRUSRUDWHWKHVWURQJHVWIHDWXUHVRIERWKSURSRVDOV7KXV
DWDPLQLPXPDµIXQFWLRQDOO\VHSDUDWH¶WUDGLQJGHVNH[FHSWLRQVKRXOGUHTXLUHWKDWWKHWUDGLQJGHVNV
WKURXJKZKLFKWUDQVDFWLRQVDUHPDGHKDYHQRNQRZOHGJHRIWKHFXVWRPHUWUDQVDFWLRQDQGWKDWWKH
WUDQVDFWLRQVDQGSRVLWLRQVRIWKHVHSDUDWHGHVNPXVWQRWUHJXODUO\EHXVHGWRVRXUFHUHWDLOWUDQVDFWLRQVDW
WKHRWKHUGHVN
,,,

&RQFOXVLRQ


:HDSSUHFLDWHWKH065%¶VDQG),15$¶VDFNQRZOHGJHPHQWRIWKHLQIRUPDWLRQGLVSDULW\LQKHUHQW
LQIL[HGLQFRPHPDUNHWWUDQVDFWLRQVDQGZHVXSSRUW\RXUFRUUHVSRQGLQJHIIRUWVWRDGGUHVVUHWDLO
FXVWRPHUV¶LQIRUPDWLRQGLVDGYDQWDJHE\LQFUHDVLQJSULFHWUDQVSDUHQF\DQGWKHDYDLODELOLW\RISULFLQJ
LQIRUPDWLRQ:KLOHZHUHJDUGERWKSURSRVDOVDVLPSURYHPHQWVXSRQWKHstatus quoZHEHOLHYHWKDW
FRPELQLQJWKH065%¶VPDUNXSGLVFORVXUHPHWKRGRORJ\ZLWK),15$¶VVDPHGD\ZLQGRZZRXOGEHVW
VHUYHWKHLQWHUHVWRILQYHVWRUV:HDOVREHOLHYHWKDWWKHUXOHVPXVWEHHQIRUFHGULJRURXVO\WRSUHYHQW
PDQLSXODWLRQRIWKHLQIRUPDWLRQSURYLGHGWRLQYHVWRUV




See2UGHU$SSURYLQJ3URSRVHG5XOH&KDQJHDV0RGLILHGE\$PHQGPHQW1R5HODWLQJWR6HOI7UDGHVDQG),15$5XOH
([FKDQJH$FW5HOHDVH1R 0D\ >)5 0D\ @DWQ ³7UDQVDFWLRQVWKDWRULJLQDWH
IURPXQUHODWHGDOJRULWKPVRUIURPVHSDUDWHRUGLVWLQFWWUDGLQJVWUDWHJLHVWUDGLQJGHVNVRUDJJUHJDWLRQXQLWVWKDWDUHIUHTXHQW
RUQXPHURXVPD\UDLVHDSUHVXPSWLRQWKDWVXFKWUDQVDFWLRQVZHUHXQGHUWDNHQZLWKWKHLQWHQWWKDWWKH\FURVVDQGPD\
WKHUHIRUHEHLQWHQGHGDVPDQLSXODWLYHRUIUDXGXOHQW´ 
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6XFKFKDQJHVFRXOGKDYHDVLJQLILFDQWLPSDFWRQWKHEHKDYLRURIGHDOHUVDQGLQGLYLGXDOLQYHVWRUV
,QGLYLGXDOLQYHVWRUVHQJDJHGLQUHWDLOVL]HWUDGHVZLOOEHEHWWHUHTXLSSHGWRHYDOXDWHWKHWUDQVDFWLRQFRVWV
DQGWKHTXDOLW\RIVHUYLFHSURYLGHGWRWKHPE\WKHLUGHDOHUV7KLVLQWXUQVKRXOGSURPRWHFRPSHWLWLRQ
DQGLPSURYHPDUNHWHIILFLHQF\DPRQJGHDOHUV7KHFKDQJHVZLOOKHOSHQVXUHWKDWWKHSULFHVDQG
PDUNXSVDUHDSSURSULDWHLQOLJKWRIWKHPDUNHWIRUWKHSDUWLFXODUVHFXULW\
6KRXOG\RXKDYHDQ\TXHVWLRQVSOHDVHGRQRWKHVLWDWHWRFRQWDFWPHRU6HQLRU&RXQVHO$VKOHH
&RQQHWWDW   








FF HOHFWURQLFDOO\ 

























6LQFHUHO\



5LFN$)OHPLQJ
,QYHVWRU$GYRFDWH

/\QQHWWH.HOO\([HFXWLYH'LUHFWRU065%
5REHUW)LSSLQJHU&KLHI/HJDO2IILFHU065%
0LFKDHO3RVW*HQHUDO&RXQVHO±5HJXODWRU\$IIDLUV065%
3DWULFN*HUDJKW\9LFH3UHVLGHQW0DUNHW5HJXODWLRQ),15$
&\QWKLD)ULHGODQGHU'LUHFWRU)L[HG,QFRPH5HJXODWLRQ),15$
$QGUHZ0DGDU$VVRFLDWH*HQHUDO&RXQVHO),15$





SupraQRWHDW
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'HFHPEHU


0DUFLD($VTXLWK
2IILFHRIWKH&RUSRUDWH6HFUHWDU\
)LQDQFLDO,QGXVWU\5HJXODWRU\$XWKRULW\
.6WUHHW1:
:DVKLQJWRQ'&

5RQDOG:6PLWK
&RUSRUDWH6HFUHWDU\
0XQLFLSDO6HFXULWLHV5XOHPDNLQJ%RDUG
'XNH6WUHHW6XLWH
$OH[DQGULD9LUJLQLD


5H ),15$5HJXODWRU\1RWLFH065%5HJXODWRU\1RWLFH


3ULFLQJ'LVFORVXUHLQWKH)L[HG,QFRPH0DUNHWV

'HDU0V$VTXLWKDQG0U6PLWK


,DPZULWLQJRQEHKDOIRIWKH&RQVXPHU)HGHUDWLRQRI$PHULFD &)$ UHJDUGLQJ),15$¶V
DQG065%¶VUHYLVHGSURSRVDOVWRUHTXLUHFRQILUPDWLRQGLVFORVXUHVIRUUHWDLOIL[HGLQFRPH
WUDQVDFWLRQV,Q-DQXDU\&)$H[SUHVVHGLWVVWURQJVXSSRUWIRU),15$¶VDQG065%¶VLQLWLDO
SURSRVDOVWRUHTXLUHKHLJKWHQHGFRQILUPDWLRQGLVFORVXUHVZKLFKZHWKRXJKWSURYLGHGFULWLFDOFRVW
LQIRUPDWLRQWKDWZRXOGEHQHILWUHWDLOLQYHVWRUVVLJQLILFDQWO\ $IWHUUHFHLYLQJIHHGEDFN),15$KDV
SURSRVHGFHUWDLQWHFKQLFDODGMXVWPHQWVWRLWVSURSRVDOWKDWZRXOGLPSURYHWKHUXOH¶VZRUNDELOLW\
ZLWKRXWXQGHUPLQLQJWKHUHJXODWRU\JRDOVRIDOORZLQJUHWDLOLQYHVWRUVWRPDNHPRUHLQIRUPHG
LQYHVWPHQWGHFLVLRQVDQGIRVWHULQJLQFUHDVHGSULFHFRPSHWLWLRQLQIL[HGLQFRPHPDUNHWV+RZHYHU
WKHVDPHFDQQRWEHVDLGIRU065%¶VUHYLVHGSURSRVDOZKLFKZRXOGDOORZILUPVWRHDVLO\HYDGHWKHLU
FRQILUPDWLRQGLVFORVXUHUHTXLUHPHQWVWKXVXQGHUPLQLQJWKHJRDOVWKHGLVFORVXUHVDUHVHHNLQJWR
SURPRWH


:KLOHUHJXODWRU\FRRUGLQDWLRQDQGFRQVLVWHQF\DUHGHVLUDEOHJRDOVWKH\PXVWQRWEHXVHGDV
MXVWLILFDWLRQVIRUZHDNHQLQJFUXFLDOLQYHVWRUSURWHFWLRQV7RZDUGWKLVHQGLIERWK652VIDYRUD
FRRUGLQDWHGDSSURDFKWKH\VKRXOGILQDOL]HDUXOHWKDWFORVHO\WUDFNV),15$¶VUHYLVHGSURSRVDOQRW
WKH065%¶V



&)$LVDQRQSURILWDVVRFLDWLRQRIQHDUO\QDWLRQDOVWDWHDQGORFDOSURFRQVXPHURUJDQL]DWLRQV,WZDVIRUPHG
LQWRUHSUHVHQWWKHFRQVXPHULQWHUHVWWKURXJKUHVHDUFKDGYRFDF\DQGHGXFDWLRQ

),15$5HJXODWRU\1RWLFH065%5HJXODWRU\1RWLFHKWWSFRQVXPHUIHGRUJSGIV),15$065%
SURSRVHGUXOHVSGI
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,

),15$¶VUHYLVHGDSSURDFKUHTXLULQJGLVFORVXUHVIRUVDPHGD\WUDQVDFWLRQVVWLOO
DFKLHYHVWKHJRDOVWKDWWKHVHGLVFORVXUHDUHLQWHQGHGWRSURPRWHZKLOH065%¶VUHYLVHG
DSSURDFKUHTXLULQJPDUNXSGLVFORVXUHVEDVHGRQDQDUURZWZRKRXUWLPHIUDPH
XQGHUPLQHVWKHJRDOVWKHVHGLVFORVXUHVDUHLQWHQGHGWRSURPRWH065%PXVWUHWXUQWRD
VDPHGD\WUDQVDFWLRQDSSURDFKLILWKRSHVWRSURYLGHUHWDLOLQYHVWRUVZLWKFULWLFDOFRVW
LQIRUPDWLRQ


),15$¶VUHYLVHGSURSRVDOUHILQHVZLWKRXWXQGHUPLQLQJLWVLQLWLDOSURSRVDOWRUHTXLUHILUPVWR
GLVFORVHDGGLWLRQDOSULFLQJLQIRUPDWLRQIRUUHWDLOFXVWRPHUWUDGHVLQFRUSRUDWHDQGDJHQF\GHEW
VHFXULWLHV$VLQWKHLQLWLDOSURSRVDOILUPVWKDWEX\ VHOO DVSULQFLSDOZLWKWKHLUFXVWRPHUVLQ
FRUSRUDWHDQGDJHQF\GHEWVHFXULW\WUDQVDFWLRQVDQGRQWKHVDPHGD\VHOO EX\ WKHVDPHVHFXULWLHV
PXVWGLVFORVHRQWKHLUFXVWRPHUFRQILUPDWLRQVWKHSULFHWRWKHFXVWRPHUWKHSULFHWRWKHILUPRIWKH
WUDQVDFWLRQLQWKHVDPHVHFXULW\DQGWKHGLIIHUHQWLDOEHWZHHQWKRVHWZRSULFHV

5HLWHUDWLQJRXUSUHYLRXVFRPPHQWVZHVWURQJO\VXSSRUWUHTXLULQJGLVFORVXUHRISULFLQJ
LQIRUPDWLRQIRUDOOWUDGHVLQWKHVDPHVHFXULW\RQWKHVDPHGD\RIWUDGLQJUDWKHUWKDQOLPLWLQJ
GLVFORVXUHWRULVNOHVVSULQFLSDOPDUNXSV5HTXLULQJGLVFORVXUHIRUDOOVDPHGD\WUDGHVZRXOGDOORZIRU
DPRUHPHFKDQLFDODQDO\VLVE\ILUPVZKLFKLQWXUQZRXOGPDNHLWHDVLHUIRULQYHVWRUVWRFRPSDUH
WUDQVDFWLRQFRVWVDFURVVILUPV'LVFORVLQJULVNOHVVSULQFLSDOPDUNXSVRQWKHRWKHUKDQGZRXOGUHGXFH
WKHFRPSDUDELOLW\RIWUDQVDFWLRQFRVWLQIRUPDWLRQDFURVVILUPV%HFDXVHZKDWLVFRQVLGHUHGDULVNOHVV
SULQFLSDOPDUNXSLVVXVFHSWLEOHWRYDU\LQJDQGRIWHQDUELWUDU\LQWHUSUHWDWLRQVXVLQJDULVNOHVV
SULQFLSDOPDUNXSVWDQGDUGFRXOGUHVXOWLQLQFRQVLVWHQWPDUNXSFDOFXODWLRQV

5HTXLULQJGLVFORVXUHIRUDOOVDPHGD\WUDGHVZRXOGDOVRGHFUHDVHWKHSRVVLELOLW\RIHYDVLRQ
DVWKLVWLPHIUDPHLVEURDGHQRXJKWRFDSWXUHWKHYDVWPDMRULW\RIWUDGHVWKDWDUHFXUUHQWO\PDGHRQD
PDWFKHGEDVLVRUFDQUHDVRQDEO\EHH[SHFWHGWREHPDGHXQGHUWKHUXOH5HTXLULQJGLVFORVXUHIRUD
QDUURZHUZLQGRZKRZHYHUZRXOGFUHDWHLQFHQWLYHVIRUILUPVWRKROGSRVLWLRQVORQJHQRXJKWRDYRLG
WKHLUGLVFORVXUHREOLJDWLRQVDQGSHUYHUVHO\HQFRXUDJHILUPVWRUHPDLQH[SRVHGIRUORQJHUSHULRGV
WKURXJKRXWWKHGD\$VDSROLF\PDWWHUDUXOHWKDWUHTXLUHVHQKDQFHGGLVFORVXUHVKRXOGQHLWKHUEH
JDPHDEOHQRUHQFRXUDJHULVN\EHKDYLRU),15$¶VVDPHGD\WUDGLQJDSSURDFKDFKLHYHVWKRVHJRDOV
WKRXJKZHHQFRXUDJH),15$WRFRQWLQXHWRPRQLWRUWUDGLQJSUDFWLFHVDIWHUWKHUXOHLVDGRSWHGWR
HQVXUHWKDWWKHUXOHLVQRWEHLQJJDPHG

,QFRQWUDVWLWLVGLIILFXOWWRVHHKRZ065%¶VUHYLVHGDSSURDFKUHTXLULQJGLVFORVXUHRI
PDUNXSVRQO\IRUGHDOHUWUDGHVWKDWRFFXUZLWKLQWZRKRXUVRIDFXVWRPHU¶VWUDQVDFWLRQDFKLHYHVDQ\
VHQVLEOHRUPHDQLQJIXOSROLF\JRDOV,ILQRUGHUWRHYDGHWKHUXOH¶VUHTXLUHPHQWVDVLJQLILFDQW
QXPEHURIILUPVKROGRQWRSRVLWLRQVEH\RQGWKHKRXUZLQGRZUHWDLOFXVWRPHUVZRXOGQRWUHFHLYH
SULFLQJGLVFORVXUHDQGZRXOGEHQREHWWHURIIWKDQWKH\DUHWRGD\7KDWLVDSUHGLFWDEOHRXWFRPHRI
WKHUXOH:KLOHVD\LQJWKDWLWLVQRWSURSRVLQJWRXVHDWZRKRXUWLPHIUDPHWRGHILQHZKDWD³ULVNOHVV
SULQFLSDO´WUDQVDFWLRQLVWKDWLVHIIHFWLYHO\ZKDW065%LVGRLQJIRUSXUSRVHVRIWKLVSURSRVDO$QG
E\VD\LQJWKDWWZRKRXUVLV³VXIILFLHQWWRFRYHUWUDQVDFWLRQVWKDWFRXOGEHFRQVLGHUHGµULVNOHVV
SULQFLSDO¶WUDQVDFWLRQVXQGHUDQ\FXUUHQWPDUNHWXQGHUVWDQGLQJRIWKHWHUP´LWLVLPSO\LQJWKDW
DQ\WKLQJORQJHUPLJKWQRWEHFRQVLGHUHG³ULVNOHVV´$VZLWKRWKHUDSSURDFKHVWRFRQVLGHULQJZKDWD
ULVNOHVVSULQFLSDOWUDQVDFWLRQLVWKLVWZRKRXUDSSURDFKLVDUELWUDU\DVLWLVEDVHGQHLWKHURQIXQFWLRQ
QRURQNQRZQRUH[SHFWHGPDUNHWG\QDPLFV

7KHWZRKRXUWLPHIUDPHDOVRZRXOGFUHDWHLQFHQWLYHVIRUILUPVWRKROGSRVLWLRQVORQJHQRXJK
WRHYDGHWKHUXOH¶VGLVFORVXUHUHTXLUHPHQWV)LUPVWKDWFXUUHQWO\PDWFKWUDGHVLQXQGHUPLQXWHV
ZRXOGKDYHDQLQFHQWLYHXQGHUWKHUXOHWRGHOD\WKHLUWUDGLQJIRUKRXUVDQGPLQXWHWRDYRLGWKHLU
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GLVFORVXUHREOLJDWLRQV6RZKLOHcurrent75$&(DQG(00$GDWDLQGLFDWHWKDWWKHYDVWPDMRULW\RI
VDPHGD\UHWDLOVL]HPDWFKWUDGHVRFFXUZLWKLQPLQXWHVRIHDFKRWKHUUHJXODWRUVVKRXOGQRWLQIHU
WKDWWKRVHWUDGLQJEHKDYLRUVZRXOGUHPDLQXQGHUWKHUXOH$QGZKLOH),15$¶VSURSRVDOVWDWHVWKDW
WKHUHYLVHG),15$DSSURDFKDQGWKH065%¶VDSSURDFKZRXOGSURGXFHVLPLODURXWFRPHV³LQPDQ\
FLUFXPVWDQFHV´WKDWVWDWHPHQWLVUHIOHFWLYHRIZKDWWKHRXWFRPHVZRXOGEHXQGHUFXUUHQWPDUNHW
FRQGLWLRQVQRWXQGHUGLIIHUHQWLQFHQWLYHVWKDWZRXOGOLNHO\DOWHUWUDGLQJEHKDYLRU)XUWKHUDV
),15$¶VSURSRVDOPDNHVFOHDULQIRRWQRWH065%¶VDSSURDFKLVOLNHO\WREHPXFKQDUURZHULQ
SUDFWLFHWKDQ),15$¶VDSSURDFKDQGUHVXOWLQOHVVGLVFORVXUHWRUHWDLOLQYHVWRUV$FFRUGLQJWR
75$&(GDWDIURPWKHILUVWTXDUWHURIIRUH[DPSOHSHUFHQWPRUHUHWDLOVL]HWUDGHVZRXOG
KDYHUHFHLYHG),15$¶VSURSRVHGUHIHUHQFHSULFHLQIRUPDWLRQWKDQKDGWKRVHWUDGHVEHHQOLPLWHGWR
ULVNOHVVSULQFLSDOWUDGHV7KXVHYHQXQGHUFXUUHQWPDUNHWG\QDPLFVDULVNOHVVSULQFLSDOPDUNXS
DSSURDFKZRXOGUHVXOWLQUHWDLOLQYHVWRUV¶UHFHLYLQJOHVVSULFHGLVFORVXUHWKDQWKH\ZRXOGXQGHUD
VDPHGD\DSSURDFK,QVWLWXWLQJDULVNOHVVSULQFLSDOPDUNXSDSSURDFKWKDWFKDQJHVILUPV¶LQFHQWLYHVWR
KROGSDVWWKHSRLQWWKH\DUHUHTXLUHGWRGLVFORVHZRXOGUHVXOWLQHYHQOHVVGLVFORVXUHWKDQWKDW

7KHWZRKRXUWLPHIUDPHZRXOGDOVRHQFRXUDJHILUPVWRUHPDLQH[SRVHGIRUORQJHUSHULRGV
WKURXJKRXWWKHGD\WKDQWKH\PLJKWRWKHUZLVHEH8QGHUILUPV¶FXUUHQWUHJXODWRU\LQFHQWLYHVWKH
WKUHDWRIILUPV¶EHLQJH[SRVHGWRGLVDGYDQWDJHRXVPDUNHWPRYHPHQWVPLWLJDWHVILUPV¶LQFHQWLYHVWR
UHPDLQH[SRVHGORQJHUWKDQQHFHVVDU\+RZHYHUWKLVUXOHLQWURGXFHVDQHZLQFHQWLYHDYRLGLQJ
GLVFORVXUHZKLFKFRXQWHUDFWVWKDWWKUHDW,QPRVWFLUFXPVWDQFHVKROGLQJRQWRSRVLWLRQVIRUDIHZ
H[WUDKRXUVZLOOQRWPDWHULDOO\LQFUHDVHILUPV¶ULVNSURILOHVZKLFKPD\SXVKWKHPWRKROGLQJ
SRVLWLRQVORQJHU+RZHYHUVKRXOGWKHUHEHPDWHULDOFKDQJHVWRWKHSULFHVRIVHFXULWLHVGXULQJDQ
XQH[SHFWHGSHULRGRIKLJKYRODWLOLW\ZKLFKZLOOLQHYLWDEO\KDSSHQIURPWLPHWRWLPHDILUP¶V
H[SRVXUHFRXOGUHVXOWLQVHULRXVORVVHVWRWKHILUP,WLVLQDSSURSULDWHIRUUHJXODWRUVWRLQWURGXFH
LQFHQWLYHVWKDWHQFRXUDJHVXFKULVN\EHKDYLRUHYHQLIWKHFLUFXPVWDQFHVWKDWFDQOHDGWRVHULRXV
ORVVHVRFFXUUDUHO\

,WDSSHDUVIURPIRRWQRWHLQ065%¶VUHSURSRVDOWKDWWKH065%KDVUHYLVHGLWVDSSURDFKLQ
UHVSRQVHWRVXEVWDQWLDOEURNHUGHDOHULQGXVWU\RSSRVLWLRQWR065%¶VDQG),15$¶VLQLWLDOSURSRVDOV
6SHFLILFDOO\065%FLWHVWRFRPPHQWVE\WKH6HFXULWLHV,QGXVWU\DQG)LQDQFLDO0DUNHW$VVRFLDWLRQ
6,)0$ 0RUJDQ6WDQOH\6PLWK%DUQH\//&DQG:HOOV)DUJR$GYLVRUV//&FODLPLQJWKDW
PDUNXSGLVFORVXUHRQULVNOHVVSULQFLSDOWUDQVDFWLRQV³FRXOGDFKLHYHVLPLODURUJUHDWHUEHQHILWVWKDQ
WKHSULFLQJUHIHUHQFHSURSRVDOEXWDWVLJQLILFDQWO\ORZHUFRVW´DQGFRPPHQWVE\%HUQDUGL6HFXULWLHV
)LQDQFLDO6HUYLFHV5RXQGWDEOH )65 DQG+LOOLDUG/\RQVIDYRULQJOLPLWLQJDQ\GLVFORVXUHWRULVNOHVV
SULQFLSDOWUDQVDFWLRQV%XWWKHUROHRIUHJXODWRUVLVQRWVLPSO\WRWDNHWKHLUFXHVIURPPHPEHUVRI
LQGXVWU\ZKRKDYHREYLRXVLQFHQWLYHVWRFXUWDLOWKHLQIRUPDWLRQWKH\SURYLGHWRLQYHVWRUV7KHUROH
RIWKH065%DVLWQRWHVLQLWVPLVVLRQVWDWHPHQWLVWR³SURWHFWLQYHVWRUVPXQLFLSDOHQWLWLHVDQGWKH
SXEOLFLQWHUHVWE\SURPRWLQJDIDLUDQGHIILFLHQWPXQLFLSDOPDUNHWUHJXODWLQJILUPVWKDWHQJDJHLQ
PXQLFLSDOVHFXULWLHVDQGDGYLVRU\DFWLYLWLHVDQGSURPRWLQJPDUNHWWUDQVSDUHQF\´

'HVSLWHWKLVLQYHVWRUIRFXVHGPLVVLRQQRZKHUHLQLWVFRPPHQWVGRHV065%HYHQ
DFNQRZOHGJH&)$¶VLQLWLDOFRPPHQWH[SUHVVLQJVWURQJVXSSRUWIRUWKHVDPHGD\SULFLQJUHIHUHQFH
DSSURDFKPXFKOHVVUHVSRQGWRRXUFRPPHQWVH[SUHVVLQJVXSSRUWIRUWKDWDSSURDFK,QVWHDG065%
PHUHO\DGRSWVWKHVDPHYLHZDVWKHLQGXVWU\³EDVHGRQFDUHIXOFRQVLGHUDWLRQRIDOORIWKHFRPPHQWV
UHFHLYHGRQWKHSULFLQJUHIHUHQFHSURSRVDO«´7KHLQKHUHQWODFNRIEDODQFHLQWKHUHJXODWRU\SURFHVV
ZKLFKUHVXOWVIURPWKHIDFWWKDWLQGXVWU\FRPPHQWVZLOOalwaysRXWQXPEHUFRPPHQWVIURPLQYHVWRUV
DQGLQYHVWRUDGYRFDWHVLVPDGHZRUVHZKHQUHJXODWRUVFKRRVHVLPSO\WRLJQRUHWKHLQYHVWRU
FRPPHQWVWKH\GRUHFHLYH%\IRFXVLQJH[FOXVLYHO\RQLQGXVWU\REMHFWLRQVDQGLJQRULQJLQYHVWRU
EHQHILWVRILWVRULJLQDODSSURDFK065%KDVSURSRVHGDQDSSURDFKWKDWZRXOGDOORZILUPVWRGLVFORVH
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SULFLQJLQIRUPDWLRQWRWKHH[WHQWLWLVPRVWFRQGXFLYHWRWKRVHILUPVUDWKHUWKDQZKDWLVPRVW
FRQGXFLYHWRPDUNHWLQWHJULW\DQGUHWDLOLQYHVWRUSURWHFWLRQ

)RUWKHDERYHUHDVRQVZHXUJH065%WRUHWXUQWRLWVRULJLQDODSSURDFKZKLFKEHWWHUSURWHFWV
LQYHVWRUVGRHVPRUHWRSURPRWHPDUNHWWUDQVSDUHQF\DQGPRUHFORVHO\WUDFNV),15$¶VDSSURDFK
UHTXLULQJGLVFORVXUHVIRUVDPHGD\WUDQVDFWLRQV

,,
),15$¶VDQG065%¶VUHSODFHPHQWRIDVL]HEDVHGGLVFORVXUHWKUHVKROGZLWKDUHWDLO
FXVWRPHUVWDQGDUGEHWWHUFDSWXUHVWUDGHVWKDWDUHOLNHO\WRPRVWEHQHILWIURPHQKDQFHG
SULFHGLVFORVXUHV
,QWKHLULQLWLDOSURSRVDOV),15$DQG065%XVHGDVL]HEDVHGUHTXLUHPHQWWRWULJJHU
GLVFORVXUHUHTXLUHPHQWVZKHUHE\GLVFORVXUHZRXOGDSSO\WRDWUDQVDFWLRQZLWKDFXVWRPHUWR
SXUFKDVHRUVHOOERQGVRUOHVVRUERQGVZLWKDIDFHYDOXHRI:KLOHZHXQGHUVWRRGWKDW
VXFKDVL]HEDVHGVWDQGDUGKDGWKHSRWHQWLDOWREHERWKRYHULQFOXVLYHLQWKDWLWPLJKWFDSWXUHVPDOO
LQVWLWXWLRQDOWUDGHVDQGXQGHULQFOXVLYHLQWKDWLWPLJKWQRWFDSWXUHODUJHUHWDLOLQYHVWRUWUDGHVZH
VWLOOWKRXJKWLWZDVDUHDVRQDEOHDSSURDFKWRFDSWXULQJWKRVHWUDGHVWKDWDUHUHWDLOLQQDWXUHDQGZRXOG
PRVWEHQHILWIURPHQKDQFHGSULFHGLVFORVXUHV,QRXULQLWLDOFRPPHQWVZHXUJHG),15$DQG065%
WRFRQWLQXHWRPRQLWRUPDUNHWDFWLYLW\LQUHODWLRQWRWKHGHILQLWLRQRI³TXDOLI\LQJVL]H´WRGHWHUPLQH
ZKHWKHUWKDWVWDQGDUGVKRXOGEHPRGLILHG

7KHUHYLVHGSURSRVDOUHSODFHVWKH³TXDOLI\LQJVL]H´WKUHVKROGZLWKDUHWDLOFXVWRPHUDFFRXQW
VWDQGDUG7KLVVWULNHVXVDVDEHWWHUDSSURDFKWRZDUGFDSWXULQJWUDGHVWKDWDUHOLNHO\WREHQHILWPRVW
IURPHQKDQFHGSULFHGLVFORVXUHV8QGHUWKHUHYLVHGDSSURDFKDOOUHWDLOWUDQVDFWLRQVZLOOUHFHLYH
FRQILUPDWLRQGLVFORVXUHVUHJDUGOHVVRIKRZODUJHWKH\DUHDQGQRLQVWLWXWLRQDOWUDQVDFWLRQVZLOO
UHFHLYHFRQILUPDWLRQGLVFORVXUHVUHJDUGOHVVRIKRZVPDOOWKH\DUH7KLVLVDQDSSURSULDWHGLVWLQFWLRQ
IRUWKHSXUSRVHVRIWKLVUXOHDVLQVWLWXWLRQDOLQYHVWRUVDUHW\SLFDOO\PRUHVRSKLVWLFDWHGDQGEHWWHU
LQIRUPHGWKDQUHWDLOLQYHVWRUVDQGDVDUHVXOWVKRXOGDOUHDG\XQGHUVWDQGWKHWUDQVDFWLRQFRVWVWKH\
DUHSD\LQJ

,,,
7KHSURSRVHGH[HPSWLRQVWRWKHUHYLVHGSURSRVDOVDUHE\DQGODUJHUHDVRQDEOHZLWKD
IHZH[FHSWLRQV),15$DQG065%PXVWHQVXUHWKDWWKRVHH[HPSWLRQVDUHQRWXVHGWR
HYDGHGLVFORVXUHREOLJDWLRQV
),15$KDVSURSRVHGWRDOORZILUPVWKHIOH[LELOLW\WRHVWDEOLVKDUHDVRQDEOHDOWHUQDWLYH
PHWKRGRORJ\IRUGHWHUPLQLQJWKHUHIHUHQFHSULFHZKHQPRUHFRPSOH[WUDGHVDUHPDGH8QGHU
),15$¶VSURSRVHGDSSURDFKLIRQHRUPRUHLQWHUYHQLQJSULQFLSDOWUDGHVRIDGLIIHUHQWVL]HDUHPDGH
ILUPVKDYHWZRRSWLRQV7KH\FDQHPSOR\WKHDYHUDJHZHLJKWHGSULFHRIWKHILUPWUDGHVWKDWHTXDORU
H[FHHGWKHVL]HRIWKHFXVWRPHUWUDGHRUWKHSULFHRIWKHODVWVDPHGD\WUDGHH[HFXWHGDVSULQFLSDOE\
WKHILUPSULRUWRWKHFXVWRPHUWUDGH RUFORVHVWLQWLPHLIH[HFXWHGDIWHU )XUWKHUWKHILUPPXVW
FRQVLVWHQWO\DSSO\WKDWPHWKRGRORJ\DFURVVWKHPHPEHU¶VUHWDLOFXVWRPHUEDVHDQGFOHDUO\GRFXPHQW
WKDWPHWKRGRORJ\LQZULWWHQSROLFLHVDQGSURFHGXUHV

$OORZLQJILUPVWRFKRRVHEHWZHHQWKHVHRSWLRQVEXWUHTXLULQJILUPVWRFRQVLVWHQWO\DSSO\
ZKLFKHYHUPHWKRGRORJ\WKH\FKRRVHDQGFOHDUO\GRFXPHQWWKDWPHWKRGRORJ\LQZULWWHQSROLFLHVDQG
SURFHGXUHVZRXOGFRQVWUDLQILUPVIURPDGRSWLQJQRYHODQGFRPSOH[PHWKRGRORJLHVRQWKHIO\WKDW
UHQGHUWKHLUFDOFXODWLRQVPHDQLQJOHVVLQDFFXUDWHRUGHFHSWLYH:HXUJH),15$WRUHWDLQWKHVH
UHTXLUHPHQWVLQLWVILQDOUXOHDQGZHXUJH065%WRDGRSWWKHPDVZHOODORQJVLGHLWVUHWXUQWRWKH
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RULJLQDODSSURDFKSURSRVHG)DLOLQJWRGRVRZRXOGFUHDWHDKXJHORRSKROHHQDEOLQJILUPVWRHYDGH
WKHLUUHVSRQVLELOLW\WRSURYLGHPHDQLQJIXODFFXUDWHDQGFRQVLVWHQWSULFHUHIHUHQFHFDOFXODWLRQV

),15$KDVDOVRSURSRVHGWRDOORZILUPVWRHOHFWZKHWKHUWRGLVFORVHWKHUHIHUHQFHSULFHIRU
WUDQVDFWLRQVLQZKLFKWKHUHDUHPDWHULDOFKDQJHVWRWKHSULFHRIDVHFXULW\RUWRGLVFORVHLQVWHDGWKH
UHIHUHQFHSULFHWRJHWKHUZLWKDVWDWHPHQWH[SODLQLQJVXFKSULFHFKDQJH8QGHUWKHSURSRVDOILUPV
FRXOGHOHFWQRWWRGLVFORVHDIWHUGRFXPHQWLQJDQGGHPRQVWUDWLQJWKDWDPDWHULDOFKDQJHKDVRFFXUUHG

,WLVQRWFOHDUKRZWKLVH[HPSWLRQZRXOGZRUNLQSUDFWLFHILUVWEHFDXVHLW¶VQRWFOHDUZKDW
VWDQGDUGDILUPZRXOGQHHGWRPHHWWRGRFXPHQWDQGGHPRQVWUDWHWKDWDPDWHULDOFKDQJHKDV
RFFXUUHGDQGVHFRQGEHFDXVH³PDWHULDOFKDQJH´LVQRWGHILQHG7KHRQO\JXLGDQFHWKDWLVSURYLGHGLV
WKDWWKLVSURYLVLRQFRXOGEHXVHGZKHQWKHUHLVDPDWHULDOFKDQJHLQWKHPDUNHWSULFHGXHWRIRU
H[DPSOHDFUHGLWGRZQJUDGHRUEUHDNLQJQHZVUHJDUGLQJWKHREOLJRUDQGWKDWWKLVH[HPSWLRQLVQRW
LQWHQGHGWREHXVHGZKHQWKHSULFHRIWKHVHFXULW\KDVFKDQJHGGXHWRQRUPDOSULFHIOXFWXDWLRQVRU
JHQHUDOPDUNHWYRODWLOLW\:KLOHDFUHGLWGRZQJUDGHLVDFRQFUHWHRFFXUUHQFHWKDWLVQRWOLNHO\WR
RFFXUZLWKUHJXODULW\LWLVQRWFOHDUZKDWZRXOGTXDOLI\DVEUHDNLQJQHZV*LYHQWKDWZHOLYHLQDQ
HUDZKHQFRQVWDQW7ZLWWHUXSGDWHVFDQDIIHFWFRPSDQLHV¶DQGPXQLFLSDOLWLHV¶VHFXULWLHVSULFHVLW
FRXOGEHWRRHDV\IRUILUPVWRPDNHDFRORUDEOHDUJXPHQWEDVHGRQDQ\EUHDNLQJ³QHZVVRXUFH´WKDW
DPDWHULDOFKDQJHWRDSULFHKDVRFFXUUHGLQZKLFKFDVHWKHILUPFRXOGDYRLGLWVGLVFORVXUH
REOLJDWLRQV

,QVWHDGRIDWWHPSWLQJWRGHWHUPLQHZKDWVWDQGDUGDILUPZRXOGQHHGWRPHHWWRGRFXPHQWDQG
GHPRQVWUDWHWKDWDPDWHULDOFKDQJHKDVRFFXUUHGDQGGHILQHZKDWFRQVWLWXWHVD³PDWHULDOFKDQJH´ZH
XUJH),15$WRUHTXLUHGLVFORVXUHLQDOOLQVWDQFHVLQZKLFKWKHUHLVDPDWHULDOFKDQJHWRWKHSULFHRID
VHFXULW\,IILUPVZLVKWRSURYLGHFODULI\LQJLQIRUPDWLRQZLWKWKDWGLVFORVXUHH[SODLQLQJWKHPDWHULDO
FKDQJHLQSULFHWKH\DUHIUHHWRGRVR2XUVXJJHVWHGDSSURDFKZRXOGDGGUHVVILUPV¶VWDWHGFRQFHUQ
WKDWGLVFORVLQJUHIHUHQFHSULFHVGXULQJYRODWLOHWUDGLQJGD\VPLJKWFDXVHLQYHVWRUVWREHFRQIXVHG
DERXWWKHSULFHVWKH\VHH2XUVXJJHVWHGDSSURDFKZRXOGDOVRDGGUHVVDQRWKHUFRQFHUQWKDWILUPV
KDYHH[SUHVVHGSUHYLRXVO\WKDWSURYLGLQJGLVFORVXUHLQVRPHFDVHVEXWQRWLQRWKHUVZRXOGDOVROHDG
WRLQYHVWRUFRQIXVLRQ


),15$DQG065%KDYHDOVRSURSRVHGWRH[FOXGHIURPWKHSURSRVHGGLVFORVXUHUHTXLUHPHQWV
WUDGHVWKDWDUHFRQGXFWHGE\DGHSDUWPHQWRUGHVNWKDWLVIXQFWLRQDOO\VHSDUDWHIURPWKHUHWDLOVLGH
GHVN),15$¶VGHVFULSWLRQRIWKLVH[HPSWLRQVWDWHVWKDWWRTXDOLI\IRUWKHH[HPSWLRQWKHILUPPXVW
GHPRQVWUDWHWKURXJKSROLFLHVDQGSURFHGXUHVWKDWWKHILUPVLGHWUDQVDFWLRQZDVPDGHE\DQ
LQVWLWXWLRQDOGHVNIRUDQLQVWLWXWLRQDOFXVWRPHUWKDWLVVHSDUDWHIURPWKHUHWDLOGHVNDQGWKHUHWDLO
FXVWRPHU:HVWURQJO\VXSSRUWWKLVODQJXDJHDVLWZLOOKHOSWRHQVXUHFRPSOLDQFH+RZHYHUWKH
SROLFLHVDQGSURFHGXUHVODQJXDJHGRHVQRWDSSHDUWREHLQFRUSRUDWHGLQWKHUXOHODQJXDJH
&RQVLGHULQJVLPLODUSROLFLHVDQGSURFHGXUHVODQJXDJHLVLQFRUSRUDWHGLQWKHUXOHWH[WUHODWLQJWR
ILUPV¶HVWDEOLVKPHQWRIUHDVRQDEOHDOWHUQDWLYHPHWKRGRORJLHVZHWKLQNLWZRXOGEHKHOSIXOWR
HOLPLQDWHWKLVDPELJXLW\E\DGGLQJWKHSROLFLHVDQGSURFHGXUHVODQJXDJHWRWKHUXOHIRUWKH
IXQFWLRQDOO\VHSDUDWHGHVNH[HPSWLRQDVZHOO

065%XVHVWKHVDPHIXQFWLRQDOO\VHSDUDWHODQJXDJHEXWGRHVQRWGHILQHZKDWWKDWPHDQVRU
UHTXLUHILUPVWRGHPRQVWUDWHWKURXJKSROLFLHVDQGSURFHGXUHVWKDWDQRQUHWDLOGHVNLVLQGHHG
IXQFWLRQDOO\VHSDUDWH:HXUJH065%WRDGGSROLFLHVDQGSURFHGXUHVODQJXDJHWKDWWUDFNVWKH
ODQJXDJH),15$XVHVLQLWVGHVFULSWLRQRIWKHH[HPSWLRQ065%DOVRKDVDUHTXLUHPHQWWKDWWKH
IXQFWLRQDOO\VHSDUDWHSULQFLSDOWUDGLQJGHVNWKURXJKZKLFKWKHGHDOHUSXUFKDVHRUVDOHZDVH[HFXWHG
KDGQRNQRZOHGJHRIWKHFXVWRPHUWUDQVDFWLRQ,W¶VQRWFOHDUKRZDQ\RQHFRXOGHYHUSURYHWKDWD
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WUDGLQJGHVNKDGQRNQRZOHGJHRIWKHFXVWRPHUWUDQVDFWLRQDVLWZRXOGUHTXLUHSURYLQJDQHJDWLYH
DQGGLYLQLQJDGHVNDQGLWVWUDGHUV¶VWDWHVRIPLQG:HXUJH065%WRHOLPLQDWHWKLVUHTXLUHPHQW
5HSODFLQJLWZLWKWKHSROLFLHVDQGSURFHGXUHVODQJXDJHZLOOEHWWHUHQVXUHILUPV¶FRPSOLDQFHDQG
UHJXODWRUV¶UHYLHZRIILUPV¶FRPSOLDQFH

&RQFOXVLRQ
,WLVORQJRYHUGXHWKDWILUPVSURYLGHHVVHQWLDOFRVWGLVFORVXUHVWRUHWDLOLQYHVWRUVLQIL[HG
LQFRPHPDUNHWV7KHIDFWWKDWPDQ\ILUPVFXUUHQWO\GRQ¶WSURYLGHWKDWLQIRUPDWLRQDQGKDYHVR
VWURQJO\RSSRVHGUHJXODWRU\HIIRUWVWRUHTXLUHSURYLGLQJLWUHIOHFWVWKHLULQWHUHVWLQSUHVHUYLQJDQ
RSDTXHPDUNHWWKDWDOORZVWKHPWRH[WUDFWUHQWVIURPWKHLUOHVVZHOOLQIRUPHGUHWDLOFXVWRPHUV

),15$¶VUHYLVHGDSSURDFKZRXOGIXQGDPHQWDOO\FKDQJHWKLVWURXEOLQJG\QDPLFE\UHTXLULQJ
ILUPVWRSURYLGHFULWLFDOFRQILUPDWLRQGLVFORVXUHVWRWKHLUUHWDLOFXVWRPHUV,WZRXOGUHVXOWLQUHWDLO
LQYHVWRUV¶UHFHLYLQJPRUHDQGEHWWHUGLVFORVXUHWKDWZRXOGDOORZWKHPWRPDNHEHWWHULQIRUPHG
LQYHVWPHQWGHFLVLRQVDQGLWZRXOGIRVWHULQFUHDVHGSULFHFRPSHWLWLRQLQIL[HGLQFRPHPDUNHWV,Q
FRQWUDVWLWLVQRWFOHDU065%¶VUHYLVHGDSSURDFKZRXOGIXQGDPHQWDOO\FKDQJHFXUUHQWPDUNHW
G\QDPLFVDVLWZRXOGDOORZILUPVWRHDVLO\HYDGHWKHLUFRQILUPDWLRQGLVFORVXUHUHTXLUHPHQWV,IILUPV
GRWDNHDGYDQWDJHRIORRSKROHVLQWKH065%UXOHWRHYDGHWKHLUREOLJDWLRQVUHWDLOLQYHVWRUVZLOOEH
QREHWWHURIIWKDQWKH\DUHFXUUHQWO\:HXUJH065%WRUHFRQVLGHULWVDSSURDFKDQGUHWXUQWRDUXOH
WKDWFORVHO\WUDFNV),15$¶V$QGIRUDOOWKHUHDVRQVH[SODLQHGDERYHXQGHUQRFLUFXPVWDQFHVVKRXOG
),15$DGRSWDQDSSURDFKWKDWWUDFNV065%¶VUHSURSRVDO


5HVSHFWIXOO\VXEPLWWHG


0LFDK+DXSWPDQ
)LQDQFLDO6HUYLFHV&RXQVHO
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Via Electronic Delivery

'HFHPEHU

0DUFLD($VTXLWK
2IILFHRIWKH&RUSRUDWH6HFUHWDU\
),15$
.6WUHHW1:
:DVKLQJWRQ'&

5RQDOG:6PLWK
&RUSRUDWH6HFUHWDU\
0XQLFLSDO6HFXULWLHV5XOHPDNLQJ%RDUG
'XNH6WUHHW6XLWH
$OH[DQGULD9LUJLQLD




5H065%5HJXODWRU\1RWLFH5HTXHVWIRU&RPPHQWRQ'UDIW5XOH
$PHQGPHQWVWR5HTXLUH&RQILUPDWLRQ'LVFORVXUHRI0DUNXSVIRU6SHFLILHG3ULQFLSDO
7UDQVDFWLRQVZLWK5HWDLO&XVWRPHUV),15$5HJXODWRU\1RWLFH3ULFLQJ'LVFORVXUH
LQWKH)L[HG,QFRPH0DUNHWV
'HDU0V$VTXLWKDQG0U6PLWK
7KRPVRQ5HXWHUVDSSUHFLDWHVWKHRSSRUWXQLW\WRFRPPHQWRQ065%5HJXODWRU\1RWLFH
 WKH³065%UHSURSRVDO´ DQG),15$5HJXODWRU\1RWLFH WKH³),15$UH
SURSRVDO¶ 7KRPVRQ5HXWHUVWKURXJKRXU)LQDQFLDO 5LVNEXVLQHVVXQLWSURYLGHVEX\
VLGHVHOOVLGHDQGFRUSRUDWHFXVWRPHUVZLWKLQIRUPDWLRQDQDO\WLFVZRUNIORZWUDQVDFWLRQ
DQGWHFKQRORJ\VROXWLRQVDQGVHUYLFHVWKDWHQDEOHHIIHFWLYHSULFHGLVFRYHU\DQGVXSSRUW
HIILFLHQF\OLTXLGLW\DQGFRPSOLDQFH,QSDUWLFXODURXUZHDOWKPDQDJHPHQWRIIHULQJV
LQFOXGHDFRPSOHWHVXLWHRISURGXFWVWKDWHQDEOHUHWDLODQGLQVWLWXWLRQDOEURNHUVWR
PDQDJHWKHGDLO\WDVNVRIWKHLUIURQWPLGGOHDQGEDFNRIILFHRSHUDWLRQV$VDVHUYLFH
SURYLGHU7KRPVRQ5HXWHUVZRXOGOLNHWRRIIHUDQLPSOHPHQWDWLRQSHUVSHFWLYHRQWKHUH
SURSRVDOV



1RWHWKHRULJLQDOSURSRVDOVIURPWKH065%DQG),15$DUH065%5HJXODWRU\1RWLFH
DQG),15$5HJXODWRU\1RWLFH

7KRPVRQ5HXWHUVLVWKHZRUOG¶VOHDGLQJVRXUFHRILQWHOOLJHQWLQIRUPDWLRQIRUEXVLQHVVHVDQG
SURIHVVLRQDOV&RPELQLQJLQGXVWU\H[SHUWLVHZLWKLQQRYDWLYHWHFKQRORJ\LWGHOLYHUVFULWLFDO
LQIRUPDWLRQWROHDGLQJGHFLVLRQPDNHUVLQWKHILQDQFLDODQGULVNOHJDOWD[DQGDFFRXQWLQJ
LQWHOOHFWXDOSURSHUW\DQGVFLHQFHDQGPHGLDPDUNHWVSRZHUHGE\WKHZRUOG¶VPRVWWUXVWHGQHZV
RUJDQL]DWLRQ)RUPRUHLQIRUPDWLRQDERXW7KRPVRQ5HXWHUVSOHDVHJRWR
ZZZWKRPVRQUHXWHUVFRP

)RUPRUHLQIRUPDWLRQRQ7KRPVRQ5HXWHUV:HDOWK0DQDJHPHQWRIIHULQJVVHHKHUH
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Align MSRB and FINRA Approaches to Mark-Up Confirm Disclosure
7KH),15$UHSURSRVDOQRWHVWKDWERWKWKH065%DQG),15$KDYHGLVFXVVHGD
FRRUGLQDWHGDSSURDFKWRFRQILUPGLVFORVXUHUXOHPDNLQJ:HEHOLHYHLWLVLPSHUDWLYHWKDW
WKH065%DQG),15$DJUHHRQDVLQJOHVHWRIXQLIRUPUXOHVUHJDUGLQJPDUNXSFRQILUP
GLVFORVXUHV:HKDYHVHHQKDUPRQL]DWLRQEHWZHHQ065%DQG),15$RQRWKHU
LQLWLDWLYHVLQFOXGLQJWKHQRUHPXQHUDWLRQLQGLFDWRUVVHWIRULPSOHPHQWDWLRQRQ0D\
:HVHHQRUHDVRQZK\FRRUGLQDWHGUXOHPDNLQJDVLWUHODWHVWRPDUNXSGLVFORVXUH
LVQRWSRVVLEOH
7KLVDSSURDFKKDVDQXPEHURIEHQHILWVLQFOXGLQJUDWLRQDOL]LQJLPSOHPHQWDWLRQHIIRUW
UHGXFLQJLQYHVWRUFRQIXVLRQDQGUDWLRQDOL]LQJLQWHUQDODQGH[WHUQDOWUDLQLQJ$WPDQ\
ILUPVGHYHORSHUVDQGEXVLQHVVDQDO\VWVWKDWSURJUDPIRU065%UHSRUWLQJFKDQJHVDUH
WKHVDPHUHVRXUFHVDVWKRVHUHVSRQVLEOHIRU75$&(UHODWHGFKDQJHV&RPPRQ
GHILQLWLRQVDQGPHWKRGRORJLHVDOORZILUPVWRGHYHORSDFRQVLVWHQWVHWRIPRGLILFDWLRQV
ZLWKUHVSHFWWRERWKUHSRUWLQJUHJLPHVLQDWLPHOLHUPDQQHU7HVWLQJLVDOVRVLPSOLILHGLI
WHVWVFULSWVFDQEHOHYHUDJHGIRUERWKVHWVRIFKDQJHV,QYHVWRUFRQIXVLRQLVUHGXFHGIRU
WKRVHLQYHVWRUVWKDWWUDGHERWKFRUSRUDWHDQGPXQLFLSDOERQGVJLYHQWKDWPRGLILFDWLRQV
ZLOOEHFRQVLVWHQWDFURVVDVVHWFODVVHV)LQDOO\FRQVLVWHQF\VLPSOLILHVWKHWUDLQLQJDQG
HGXFDWLRQWKDWZLOOEHUHTXLUHGIRUERWKLQWHUQDOVWDIIDQGH[WHUQDOFOLHQWV
:HUHFRPPHQGDOLJQPHQWQRWRQO\RQWKHGHILQLWLRQRIWKHPDUNXSGLVFORVXUHEXWDOVRLQ
WKHIROORZLQJDUHDV
x )RUDOOFRQILUPVLQFOXGHDOLQNWRDVHDUFKSDJHRQWKH75$&(RU(00$
ZHEVLWHDVDSSOLFDEOH5HWDLOLQYHVWRUVDUHDFFXVWRPHGWRXVLQJVHDUFKHQJLQHV
IRUILQDQFLDOUHVHDUFK5DWKHUWKDQDVHFXULW\VSHFLILFSDJHDVSURSRVHGE\WKH
065%DOLQNWRDQ(00$RU75$&(VHDUFKSDJHGHSHQGLQJRQWKHVHFXULW\
W\SHZKLFKDOORZVDXVHUWRLQSXWD&86,3ZRXOGTXLFNO\WDNHUHWDLOLQYHVWRUVWR
WKHGDWDWKH\UHTXLUHZLWKRXWUHTXLULQJLQGLYLGXDOL]HGK\SHUOLQNVRQHYHU\FRQILUP
2SHUDWLRQDOO\WKLVLVVLPSOHUWRPDLQWDLQIRULQGXVWU\SDUWLFLSDQWVDVZHOODVIRU
),15$DQGWKH065%'HHSOLQNLQJWRDVSHFLILFVHFXULW\LQFUHDVHVWKHOLNHOLKRRG
RIHUURUVDQGZRXOGUHTXLUHWHVWLQJRIHYHU\OLQNWRHQVXUHLWUHVROYHVWRWKH
FRUUHFWZHESDJH/LQNLQJWRDVHDUFKSDJHDGGUHVVHVWKHVHLVVXHVDQGLV
FRQVLVWHQWZLWKRWKHUUHWDLOLQYHVWRULQIRUPDWLRQVLWHVOLNH),15$¶V%URNHU&KHFN
$Q\H[SODQDWRU\WH[WSODFHGRQWKHFRQILUPUHJDUGLQJWKLVOLQNVKRXOGEHFRQFLVH
WDNLQJLQWRDFFRXQWWKHOLPLWHGVSDFHDYDLODEOHRQFRQILUPV
x ,QFOXGHWLPHRIH[HFXWLRQRQUHWDLOFXVWRPHUFRQILUPVEDVHGRQWKHWLPHRI
H[HFXWLRQUHSRUWHGWR75$&(DQG(00$IRUWUDGHUHSRUWLQJWRGD\7KLVZRXOG
DOORZUHWDLOLQYHVWRUVWRPRUHHDVLO\LGHQWLI\UHOHYDQWWUDGHGDWDRQWKH(00$DQG
75$&(ZHEVLWHV
x 6SHFLI\GROODUDPRXQWDVWKHGLVFORVXUHIRUPDW7KLVPDLQWDLQVFRQVLVWHQF\ZLWK
HTXLW\FRQILUPV
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x (OLPLQDWHWKHUHTXLUHPHQWWR³ORRNWKURXJK´WRDQDIILOLDWH7KLVLVRSHUDWLRQDOO\
FKDOOHQJLQJGXHWRLQIRUPDWLRQEDUULHUVDQGV\VWHPOLPLWDWLRQV,QPDQ\FDVHV
DIILOLDWHVRSHUDWHDVVHSDUDWHEURNHUGHDOHUVZLWKSROLFLHVDQGSURFHGXUHV
SURKLELWLQJVKDULQJSURSULHWDU\GDWDRXWVLGHRIWKHILUP
Eliminate Look-Forward Component of Re-Proposals
%RWKWKH065%DQG),15$UHSURSRVDOVZRXOGUHTXLUHILUPVWRQRWRQO\ORRNDW
SUHFHGLQJWUDQVDFWLRQVZLWKLQWKHKRXURUVDPHGD\ZLQGRZEXWDOVRORRNIRUZDUGWR
WUDQVDFWLRQVRFFXUULQJDIWHUDWUDGHLVH[HFXWHGLQRUGHUWRGHWHUPLQHZKHWKHUWKHWUDGH
UHTXLUHVDPDUNXSGLVFORVXUH7KHQHHGWRORRNIRUZDUGWRWUDQVDFWLRQVRFFXUULQJDIWHU
WKHWUDGHZLOOGLVUXSWFRQILUPDWLRQSURFHVVHVFXUUHQWO\LQSODFH'HOD\VFRXOGXQGHUPLQH
HIIRUWVWRPDLQWDLQRSHUDWLRQDOHIILFLHQF\DQGDFKLHYHVWUDLJKWWKURXJKSURFHVVLQJ:H
UHFRPPHQGUHTXLULQJILUPVWRORRNEDFNRQO\WRSUHFHGLQJWUDQVDFWLRQVWKDWWRRNSODFHLQ
WKHFXUUHQWEXVLQHVVGD\%\GRLQJWKLVUHOHYDQWPDUNXSSULFHVDQGGLVFORVXUHWH[WFDQ
EHDGGHGWRWKHWUDGHWLFNHWDQGPDLQWDLQFXUUHQWZRUNIORZV:LWKRXWPDUNXS
LQIRUPDWLRQRQWKHWUDGHWLFNHWZHDUHFRQFHUQHGWKDWDQHODERUDWHFDQFHOUHELOOSURFHVV
ZLOOEHUHTXLUHGWRDFFXUDWHO\UHIOHFWWKHPDUNXSWREHGLVFORVHGRQFRQILUPV
Exempt DVP/RVP Accounts That May Not Meet Institutional Account Definition
:HDSSODXGWKH065%DQG),15$IRUHVWDEOLVKLQJFRQVLVWHQWGHILQLWLRQVRIUHWDLO
DFFRXQWVLQVFRSHWRLQFOXGHWKRVHDFFRXQWVRXWVLGHRIWKHLQVWLWXWLRQDODFFRXQW
GHILQLWLRQVHVWDEOLVKHGLQ065%5XOH* D [L RU),15$5XOH F +RZHYHUZH
DUHDZDUHWKDWVPDOOLQVWLWXWLRQVPD\QRWPHHWWKRVHGHILQWLRQVHYHQWKRXJKWKH\WUDGH
YLD'93593DFFRXQWVDQGUHO\RQLQVWLWXWLRQDOFRQILUPSURFHVVHV'93593DFFRXQW
KROGHUVWKDWGRQRWPHHWWKHLQVWLWXWLRQDODFFRXQWGHILQLWLRQVDUHW\SLFDOO\VPDOO
LQYHVWPHQWPDQDJHUVDQGKHGJHIXQGVZLWKWRWDODVVHWVXQGHUPLOOLRQ:H
UHVSHFWIXOO\UHTXHVWWKDW065%DQG),15$H[HPSW'93593DFFRXQWVIURPWKHVFRSH
RIWKLVUXOH:HEHOLHYHWKLVLVFRQVLVWHQWZLWKWKHLQWHQWRIWKHUHSURSRVDOVWRIRFXVRQ
WKHUHWDLOVHJPHQWRIWKHPDUNHW
Consider Simplifying Definition of Mark-Up
,QRUGHUWRPLQLPL]HLPSOHPHQWDWLRQHIIRUWZHUHFRPPHQGVLPSOLI\LQJWKHGHILQLWLRQRI
WKHWHUPPDUNXSWRPHDQWKHGLIIHUHQWLDOEHWZHHQWKHFXVWRPHUSULFHDQGWKHSULFHRI
WKHLQYHQWRU\DFFRXQWWUDGH)URPDQLPSOHPHQWDWLRQSHUVSHFWLYHGLVFORVLQJWKH
LQYHQWRU\DFFRXQWWUDGHSULFHZRXOGEHWKHPRVWIHDVLEOHDOWHUQDWLYHDQGSURYLGH
PHDQLQJIXOLQVLJKWLQWREURNHUGHDOHUFRPSHQVDWLRQ*LYHQWKDWWKHLQYHQWRU\DFFRXQW
WUDGHSULFHLVRQWKHWUDGHWLFNHWWRGD\LPSOHPHQWDWLRQZRXOGEHOLPLWHGWRHVWDEOLVKLQJ
PHFKDQLVPVWRDGGWKLVLQIRUPDWLRQWRWKHFRQILUP7KLVZRXOGEHDVLPSOHUDSSURDFKDV
RSSRVHGWRFUHDWLQJQHZILHOGVDQGGLVFORVXUHWH[WWKDWZLOOEHUHTXLUHGXQGHUHLWKHUUH
SURSRVDO$GGLWLRQDOO\LWZRXOGKDYHQRLPSDFWRQUHDOWLPHFRQILUPDWLRQSURFHVVLQJ


7\SLFDOO\ILUPVXVH2PJHR¶V7UDGH6XLWH,'FRQILUPSURFHVVIRUPHHWLQJLQVWLWXWLRQDOFRQILUP
REOLJDWLRQV
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$QRWKHUEHQHILWRIWKLVDSSURDFKLVLWVFRQVLVWHQF\ZLWKHTXLW\SUHIHUUHGFRQILUPVZKLFK
FXUUHQWO\SURYLGHPDUNXSGLVFORVXUHVEDVHGRQLQYHQWRU\DFFRXQWWUDGHSULFH
,IDEURDGHUGHILQLWLRQRIPDUNXSEDVHGRQHLWKHUWKH),15$RU065%UHSURSRVDOVLV
UHTXLUHGWRDFKLHYHSROLF\JRDOVZHKDYHLGHQWLILHGWKHIROORZLQJDGGLWLRQDOLVVXHVZLWK
ERWKWKH),15$UHIHUHQFHSULFHDQGWKH065%SUHYDLOLQJSULFHFRQFHSWVWKDWZHEHOLHYH
PXVWEHFRQVLGHUHGDQGUHVROYHG
),15$5HIHUHQFH3ULFH
),15$¶VUHSURSRVDOKDVDQXPEHURIRSHUDWLRQDOFKDOOHQJHVEDVHGRQWKHFRPSOH[
UHTXLUHPHQWVRIWKHUHSURSRVDOLQFOXGLQJWKHIROORZLQJ
x 7KHQHHGWRDGGUHVVFRPSOH[VFHQDULRVDQGGHWHUPLQHUHDVRQDEOHDOWHUQDWLYH
PHWKRGRORJLHV:KLOHWKH),15$UHSURSRVDORIIHUVILUPVIOH[LELOLW\WKH
LPSOHPHQWDWLRQHIIRUWUHTXLUHGWRHQVXUHWKDWSHUPLVVLEOHPHWKRGRORJLHVDUH
HPSOR\HGZLOOEHDFKDOOHQJHIRUGHYHORSPHQWDQGWHVWLQJ
x 7KHQHHGWRHYDOXDWHDUHIHUHQFHSULFHWRGHWHUPLQHLIDPDWHULDOFKDQJHLQWKH
SULFHRIWKHVHFXULW\ZDUUDQWVH[FOXGLQJWKHUHIHUHQFHSULFHIURPWKHFRQILUPRU
UHTXLULQJDGGLWLRQDOGLVFORVXUHV)LUPVZLOOQHHGWRGHYHORSORJLFWRUHYLHZ
UHIHUHQFHSULFHVIRUWKHLUYDOLGLW\DQGHVWDEOLVKSDUDPHWHUVWRGHWHUPLQHLID
PDWHULDOFKDQJHRFFXUHG*XLGDQFHZRXOGEHUHTXLUHGWRHQVXUHWKH
GHWHUPLQDWLRQRIPDWHULDOFKDQJHLVFRQVLVWHQWDFURVVWKHLQGXVWU\
x 7KHODFNRIFRQVLVWHQF\LQWKHGHWHUPLQDWLRQRIWKHUHIHUHQFHSULFHRULWVLQFOXVLRQ
RQWKHFRQILUPZLOOPDNHSURJUDPPLQJGLIILFXOWJLYHQWKHQXPEHURIH[FHSWLRQV
DQGGHJUHHRIVXEMHFWLYLW\LQYROYHGLQPDNLQJGHWHUPLQDWLRQV
x 7KHUHTXLUHPHQWWRDGGQHZILHOGVDQGGLVFORVXUHWH[W7KLVLVIXUWKHUFRPSOLFDWHG
E\WKHPXOWLSOHZRUNIORZVWKDWH[LVWZLWKLQWKHIL[HGLQFRPHPDUNHWSODFH)LUPV
XVHRILQWHUQDORUWKLUGSDUW\RUGHUPDQDJHPHQWV\VWHPVWUDGLQJV\VWHPV
DOWHUQDWLYHWUDGLQJV\VWHPV $76V EDFNRIILFHVHUYLFHSURYLGHUVDQGFRQILUP
YHQGRUVZLOOFUHDWHDQXPEHURILQWHJUDWLRQWRXFKSRLQWVZKHUHPDUNXSGDWDZLOO
QHHGWREHVWRUHGDQGSDVVHG
065%3UHYDLOLQJ3ULFH
:KLOHILUPVDUHUHTXLUHGWRGHWHUPLQHSUHYDLOLQJPDUNHWSULFHWRGD\WKLVLQIRUPDWLRQLV
QRWFXUUHQWO\V\VWHPDWL]HGWRDOORZIRUWKHSRSXODWLRQDQGFRPPXQLFDWLRQRIILHOGVWR
GRZQVWUHDPV\VWHPV6LPLODUWRWKH),15$UHSURSRVDOV\VWHPDWL]LQJWKLVLQIRUPDWLRQ
ZLOOPHDQWKHFUHDWLRQRIQHZILHOGVDQGDVVRFLDWHGLQWHJUDWLRQZRUN



&RPSOH[VFHQDULRVLQFOXGHWKRVHZKHUHWKHUHLVQRWDVDPH RUJUHDWHU VL]HSULQFLSDODQG
FXVWRPHUWUDGHRUWKHUHDUHRQHRUPRUHLQWHUYHQLQJSULQFLSDOWUDGHVRIDGLIIHUHQWVL]H
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7KHPHWKRGRORJ\IRUGHWHUPLQLQJSUHYDLOLQJPDUNHWSULFHPD\GLIIHUDVGHVFULEHGLQ
),15$5XOHDQG065%*DVZHOODVDVVRFLDWHG6XSSOHPHQWDU\0DWHULDOVLQ
ERWKUXOHV)RULOOLTXLGVHFXULWLHVHVSHFLDOO\PHWKRGRORJLHVRWKHUWKDQFRQWHPSRUDQHRXV
SULFHZLOOQHHGWREHFRQVLGHUHGHJFRPSDULVRQWRVLPLODUVHFXULWLHVEDVHGRQ\LHOG
EHQFKPDUNLQJ$VQRWHGLQ),15$5HJXODWRU\1RWLFHZKLFKSURYLGHVJXLGDQFHRQ
EHVWH[HFXWLRQREOLJDWLRQVIRUIL[HGLQFRPHDQGRWKHUPDUNHWV³),15$DOVRQRWHVWKDW
SULFHVRIDIL[HGLQFRPHVHFXULW\GLVSOD\HGRQDQHOHFWURQLFWUDGLQJSODWIRUPPD\QRWEH
WKHSUHVXPSWLYHEHVWSULFHRIWKDWVHFXULW\IRUEHVWH[HFXWLRQSXUSRVHVHVSHFLDOO\IRU
VHFXULWLHVWKDWDUHLOOLTXLGRUWUDGHLQIUHTXHQWO\´:LWKRXWDQLQGHSHQGHQWVRXUFHRIWKH
SUHYDLOLQJPDUNHWSULFHILUPVZLOOIDFHGLIILFXOWLHVLQSURYLGLQJWKLVLQIRUPDWLRQLQD
PDQQHUWKDWLVFRQVLVWHQWDFURVVWKHLQGXVWU\),15$DQGWKH065%PXVWDGGUHVVWKLV
LVVXHLQRUGHUIRUWKHSUHYDLOLQJPDUNHWSULFHWREHPHDQLQJIXOWRLQYHVWRUV
Perform Cost/Benefit Analysis
*LYHQWKHFRPSOH[LWLHVRIWKHUHSURSRVDOVRXWOLQHGDERYHZHUHFRPPHQGSHUIRUPLQJD
GHWDLOHGFRVWEHQHILWDQDO\VLVRIWKHSURSRVDOVWKDWDUHXOWLPDWHO\VXEPLWWHGWRWKH6(&
:HQRWHWKDWERWKWKH065%DQG),15$KDYHFRPPLWWHGWRSHUIRUPLQJFRVWEHQHILW
DQDO\VHV),15$LQGLFDWHVWKDWDPRUHIXOVRPHLPSDFWDQDO\VLVLVVXLWDEOHIRU³VLJQLILFDQW
QHZUXOHSURSRVDOV´$GGLWLRQDOO\WKH065%VWDWHVWKDW³7KHHFRQRPLFDQDO\VLVGUDIWHG
IRUWKH6(&UXOHILOLQJVKRXOGFDSWXUHWKHDQDO\VLVSURYLGHGLQWKHUHTXHVWIRUFRPPHQW
EXWVKRXOGEHPRUHFRPSOHWHDVLWVKRXOGDOVRFDSWXUHUHOHYDQWLQIRUPDWLRQDQG
DUJXPHQWVPDGHGXULQJWKHSXEOLFFRPPHQWSHULRGDQGWDNHLQWRDFFRXQWDQ\DOWHUDWLRQV
WRWKHSURSRVHGUXOHPDGHGXULQJWKHUXOHPDNLQJSURFHVV´)LUPVVSHQGVLJQLIFDQW
UHVRXUFHVWRGD\WRPDLQWDLQDQGHQKDQFHWUDGHUHSRUWLQJ2SSRUWXQLWLHVWROHYHUDJHWKH
(00$DQG75$&(ZHESRUWDOVVKRXOGEHH[SORUHGDVSDUWRIWKLVDQDO\VLV
$VSDUWRIWKHFRVWEHQHILWDQDO\VLVZHEHOLHYHWKDWSROLF\JRDOVVKRXOGEHFODULILHGLQ
WHUPVRIWKHLQWHQWDVVRFLDWHGZLWKWKHVFRSHRIPDUNXSGLVFORVXUHV,IH[SDQVLRQRI
PDUNXSGLVFORVXUHVWRPRUHUHWDLOWUDQVDFWLRQVLVWKHXOWLPDWHJRDOLWPD\EHSRVVLEOHWR
UHGXFHSURJUDPPLQJFRVWVDVVRFLDWHGZLWKGHWHUPLQLQJLQVFRSHWUDGHVE\H[SDQGLQJ
VFRSHDWWKHRXWVHWWRHOLPLQDWHDSKDVHGDSSURDFKWRPDUNXSGLVFORVXUHV,ISROLF\
JRDOVZLOOXOWLPDWHO\UHTXLUHDQH[SDQVLRQRIVFRSHWKHFRVWVDVVRFLDWHGZLWKPXOWLSOH
SKDVHVRIWKHSURMHFWVKRXOGEHHYDOXDWHGDQGPLWLJDWHG,WVKRXOGEHQRWHGWKDWZKLOH
H[SDQGLQJVFRSHWRDOOUHWDLOWUDQVDFWLRQVPD\DGGUHVVLQYHVWRUFRQIXVLRQDQG
FRPSODLQWVDVVRFLDWHGZLWKKDYLQJWKHPDUNXSGLVFORVXUHRQRQO\VRPHFRQILUPV
GHWHUPLQDWLRQRIWKHPDUNXSPD\EHPRUHGLIILFXOW



)UDPHZRUN5HJDUGLQJ),15$¶V$SSURDFKWR(FRQRPLF,PSDFW$VVHVVPHQWIRU3URSRVHG
5XOHPDNLQJ6HSWHPEHU

3ROLF\RQWKH8VHRI(FRQRPLF$QDO\VLVLQ065%5XOHPDNLQJDWKWWSZZZPVUERUJ5XOHV
DQG,QWHUSUHWDWLRQV(FRQRPLF$QDO\VLV3ROLF\DVS[
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Provide Sufficient Implementation Time
:HH[SHFWWKDWGHWHUPLQDWLRQRIWKHUHIHUHQFHSULFHRUSUHYDLOLQJPDUNHWSULFHZLOOEH
SHUIRUPHGZLWKLQ206WUDGLQJV\VWHPV+RZHYHUQHZILHOGVIRUWKHPDUNXSGLVFORVXUH
DQGDQ\UHTXLUHGGLVFORVXUHWH[WZLOOQHHGWREHSDVVHGWREDFNRIILFHV\VWHPVRQWUDGH
WLFNHWVDQGWKHQRQWRFRQILUPV\VWHPV7KHUHDUHDQXPEHURILPSOHPHQWDWLRQDFWLYLWLHV
WKDWQHHGWREHFRQVLGHUHGDFURVVWKHZRUNIORZLQFOXGLQJSUHFLVHGHILQLWLRQRIZKDWSULFH
ZLOOEHGLVFORVHGHVWDEOLVKPHQWRIQHZILHOGVWREHSRSXODWHGDQGSDVVHGGHWHUPLQDWLRQ
RIGLVFORVXUHWH[W,WZLOOEHLPSRUWDQWIRUWKH065%DQG),15$WRZRUNZLWKWKHLQGXVWU\
LQHVWDEOLVKLQJDFRPPRQLPSOHPHQWDWLRQPHWKRGRORJ\DQGLQGXVWU\VWDQGDUGVZKHUH
SRVVLEOH:HEHOLHYHWKDWWKHUHZLOOEHDQHHGIRUDGGLWLRQDOLPSOHPHQWDWLRQJXLGDQFH
IURPERWK065%DQG),15$LIUXOHVDUHXOWLPDWHO\DSSURYHG
2QFHDFRPPRQDSSURDFKLVSURSRVHGE\WKH065%DQG),15$ZHZLOOEHEHWWHU
SRVLWLRQHGWRSURYLGHPRUHIHHGEDFNRQLPSOHPHQWDWLRQLVVXHVDQGWLPHIUDPH,WLVZRUWK
QRWLQJWKDWUHFHQW065%WUDGHUHSRUWLQJFKDQJHVKDYHDIIRUGHGPDUNHWSDUWLFLSDQWVZLWK
WZHOYHPRQWKLPSOHPHQWDWLRQWLPHSHULRGV&KDQJHVWRFRQILUPSURFHVVLQJW\SLFDOO\DUH
PRUHFRPSOH[JLYHQWKHQXPEHURILQWHJUDWLRQWRXFKSRLQWV
7KDQN\RXIRUWKHRSSRUWXQLW\WRFRPPHQWRQWKHUHSURSRVDOV&KDQJHVWRFRQILUPV
GLUHFWO\LPSDFWRXUV\VWHPVDQGWKRVHRIRXUFOLHQWVZHDSSUHFLDWHWKHZLOOLQJQHVVRI
065%DQG),15$WRFRQVLGHURXUFRPPHQWV

5HJDUGV


0DQLVKD.LPPHO
&KLHI5HJXODWRU\2IILFHU:HDOWK0DQDJHPHQW
7KRPVRQ5HXWHUV



6HH065%5HJXODWRU\1RWLFHSXEOLVKHG0D\DQQRXQFLQJD0D\
LPSOHPHQWDWLRQGDWH
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Wells Fargo Advisors, LLC
Regulatory Policy
One North Jefferson Avenue
St. Louis, MO 63103
HO004-095
314-242-3193 (t)
314-875-7805 (f)
Member FINRA/SIPC

December 11, 2015
Via e-mail: pubcom@finra.org
http://www.msrb.org/CommentForm.aspx
Ms. Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Mr. Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314
RE:

FINRA Regulatory Notice 15-36: Pricing Disclosure in the Fixed Income
Markets; MSRB Regulatory Notice 2015-16: Request for Comment on Draft
Rule Amendments to Require Confirmation Disclosure of Mark-ups for Specified
Principal Transactions with Retail Customers

Dear Ms. Asquith & Mr. Smith:
Wells Fargo Advisors, LLC (“WFA”) appreciates the opportunity to comment on the
Financial Industry Regulatory Authority’s (“FINRA”) Proposed Rule Requiring Confirmation
Disclosure of Pricing Information in Corporate and Agency Debt Securities Transactions and
the Municipal Securities Rulemaking Board’s (“MSRB”) Proposed Draft Rule Amendments
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to Require Confirmation Disclosure of Mark-ups for Specified Principal Transactions with
Retail Customers (together, the “Proposal” or “Revised Proposal”). 1
WFA is a dually registered broker-dealer and investment advisor that administers
approximately $1.4 trillion in client assets. We employ approximately 14,988 full-service
financial advisors in branch offices in all 50 states and 3,838 licensed financial specialists in
retail bank branches across the country. 2 WFA and its affiliates help millions of customers of
varying means and investment needs obtain the advice and guidance they need to achieve
financial goals. Furthermore, WFA offers access to a full range of investment products and
services that retail investors need to pursue these goals.
I. EXECUTIVE SUMMARY
WFA supports FINRA’s and MSRB’s objective of improving price transparency in
the fixed income markets and applauds the efforts to enhance access to meaningful pricing
information for retail investors. As a broker-dealer vested with the responsibility of seeking
best execution on transactions for over 7.5 million customer accounts, we support regulatory
initiatives to provide clear and useful information to retail investors regarding transactions in
the fixed income markets. We also thank both FINRA and MSRB for seeking out and
incorporating comments pertaining to their original disclosure proposals. However, the core
concerns expressed in WFA’s response to FINRA and MSRB’s original proposals remain
unresolved, particularly our concern regarding the client utility and potential
misunderstanding of the disclosure information. 3
We continue to believe retail investors are best served by continuing to focus on
providing meaningful information about prevailing market conditions, ideally via real-time
price dissemination tools. Consequently, we believe there should be greater focus on the use
of the Trade Reporting and Compliance Engine (“TRACE”) and the Electronic Municipal
Market Access (“EMMA”) price dissemination platforms which provide additional near realtime pre-trade market information to retail investors. We are supportive of including a
1

FINRA Regulatory Notice 15-36, Pricing Disclosure in the Fixed Income Markets – FINRA Requests
Comment on a Revised Proposal Requiring Confirmation Disclosure of Pricing Information in Corporate and
Agency Debt Securities Transactions, October 12, 2015, available at:
http://www.finra.org/sites/default/files/notice_doc_file_ref/Regulatory-Notice-15-36.pdf. MSRB Regulatory
Notice 2015-016 - Request for Comment on Draft Rule Amendments to Require Confirmation Disclosure of
Mark-ups for Specified Principal Transactions with Retail Customers, September 24, 2015, available at:
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2015-16.ashx?la=en.
2
WFA is a non-bank affiliate of Wells Fargo & Company (“Wells Fargo”), a diversified financial services
company providing banking, insurance, investments, mortgage, and consumer and commercial finance across the
United States of America and internationally. Wells Fargo’s retail brokerage affiliates also include Wells Fargo
Advisors Financial Network LLC (“WFAFN”) and First Clearing LLC, which provides clearing services to 78
correspondent clients, WFA and WFAFN. For the ease of discussion, this letter will use WFA to refer to all of
those brokerage operations.
3
See Correspondence from Robert J. McCarthy to Ronald W. Smith and Marcia E. Asquith, dated January 20,
2014, available at: http://www.finra.org/sites/default/files/notice_comment_file_ref/Wells%20Fargo.pdf.
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hyperlink to these platforms and enhancing educational efforts for retail investors to better
understand the information presented. Moreover, we believe a proposal that mandates the
disclosure of the mark-up in riskless principal transactions in conformity with the
recommendations set forth in the SEC’s 2012 Report on the Municipal Securities Market 4
would provide meaningful information to clients in connection with their transactions. We
are concerned that disclosures on other trades will not be subject to uniform processes across
the industry and may lead to customer confusion, particularly where market movements or
material events (e.g. credit rating change) may occur between the time of the reference trade
and the customer transaction. Finally, FINRA and MSRB should align their prescribed
approaches so that one method of disclosure results for all fixed income transactions. There is
no compelling case for differential regulatory requirements.
II. BACKGROUND
In November 2014, both FINRA and MSRB issued Regulatory Notices 5 (together, the
“Initial Proposal”) seeking comment on the respective proposals to require firms to disclose
additional pricing information for retail-size customer trades in corporate and agency debt
securities. Specifically, the Initial Proposal required that, if a firm sells to a customer as
principal and on the same day buys the same security as principal from another party, the firm
would have to disclose on the customer confirmation (i) the price to the customer; (ii) the
price to the firm of the same-day trade (reference price); and (iii) the difference between those
two prices.
Over thirty comment letters were received in response to the Initial Proposal. Many of
the commenters expressed concern that the specific information proposed to be included on
the customer confirmations could be misinterpreted by retail clients. Further, industry
members raised significant technical and operational hurdles that would impede member
firms from complying fully with the proposal. Finally, commenters advised that the Initial
Proposal undermined previous and current efforts to provide greater price transparency
through the continued development of TRACE and EMMA price dissemination platforms to
provide additional near real-time pre-trade market information to investors.

4

Securities and Exchange Commission Report on the Municipal Securities Market (July 31, 2012), available at:
http://www.sec.gov/news/studies/2012/munireport073112.pdf.
5
Regulatory Notice 14-52, Pricing Disclosure in the Fixed Income Markets – FINRA Requests Comment on a
Proposed Rule Requiring Confirmation Disclosure of Pricing Information in Fixed Income Securities
Transactions, November 17, 2014, available at:
http://www.finra.org/sites/default/files/notice_doc_file_ref/Notice_Regulatory_14-52.pdf; MSRB Notice 201420 - Request for Comment on Draft Rule Amendments to Require Dealers to Provide Pricing Reference
Information on Retail Customer Confirmations, November 17, 2014, available at:
http://www.msrb.org/~/media/Files/Regulatory-Notices/RFCs/2014-20.ashx?n=1.
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III. DISCUSSION
WFA supports FINRA’s and MSRB’s objective of improving price transparency in
the fixed income markets and applauds efforts to enhance access to meaningful pricing
information for retail investors. Unfortunately, we believe the revised proposals from FINRA
and MSRB miss the mark in addressing many of the concerns expressed on the Initial
Proposal. We offer the following discussion to highlight the inherent problems with the
Revised Proposal and respectfully offer suggestions for a more workable, consistent and
meaningful approach.
A. FINRA and MSRB Should Propose a More Coordinated Approach.
Under the Revised Proposal, FINRA and MSRB have offered very different
approaches. Each proposal has specified a different time frame under which the required
fixed income pricing disclosure is to be computed.
MSRB’s revised proposal would require the dealer to disclose the mark-up on retail
customer confirmations for principal transactions when they transact on the same side of the
market as the customer in the customer’s municipal security in one or more transactions that
in the aggregate meet or exceed the size of the customer’s transaction. Disclosure would be
required only where the dealer’s same-side of the market transaction occurs within two hours
preceding or following the customer transaction.
FINRA’s revised proposal provides that, for non-complex scenarios (firm principal
transaction of the same or greater size without intervening principal trades within the same
trading day), the price of the principal trade should be used as the reference price. For
complex scenarios (no same or greater size principal and customer trade), firms may employ a
reasonable alternative methodology, such as average weighted price of the firm trades that
equal or exceed the size of the customer trade, or the price of the last same-day trade executed
as principal by the firm prior to the customer trade. The firm must adequately document and
consistently apply its chosen methodology.
WFA requests that FINRA and MSRB align their revised proposals. We believe
compliance with the two conflicting sets of standards is virtually impossible. Consequently,
varying proposals would make it extremely difficult to develop disclosure solutions.
B. The Proposed Confirmation Disclosure Requirements Are Difficult, If Not
Impossible, To Effectively Implement.
The process for creating a customer confirmation is currently a complicated activity
which relies on inputs from multiple systems to generate a transaction confirmation that
complies with existing regulatory requirements. These inputs include, but are not limited to,
trade files, security master files and customer files. Additional data points include accrued
interest, price and yield information and total funds. The information needed to produce a
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confirmation is captured at the time of transaction execution, thus permitting firm systems to
efficiently process the necessary information for inclusion on a transaction confirmation.
As outlined in the Revised Proposal, in certain circumstances, firms would be required
to gather a portion of the trade data for the customer confirmation hours after the customer
trade was executed. Firms would have to undo real-time trade processing, currently used
industry-wide, and create a system whereby an alternative methodology may need to be
employed to properly calculate the reference price required for the customer confirmation.
Specifically, compliance with the Revised Proposals would require technological architecture
that does not currently exist in the industry. For example, the additional trade data sought by
the Revised Proposal may not currently be retained; thus system enhancements would be
necessary to comply with the proposed retention and transmission requirements.
Furthermore, the revised proposed requirements undermine industry efforts to move
towards real-time processing as well as making real-time access to trade data available.
Today, customers are able to view their trades on-line, should they so choose. Customers
have also been encouraged to access EMMA and TRACE to view market and trade data realtime and/or post trade. The proposed requirements seem to deemphasize use of these
beneficial industry advances by urging investors to rely on “recreated” data in a paper
confirmation to be delivered post-trade, as opposed to more dynamic information in real-time.
C. FINRA and MSRB Should Revive Mark-up Disclosure for Riskless Principal
Transactions As A Workable Alterative.
Most importantly, WFA does not believe the confirmation disclosure in the Revised
Proposal furthers an understanding by retail investors of prevailing market conditions at the
time of transaction execution. Under the Revised Proposal, in many instances a customer
may believe the information on the reference trade reflects the prevailing market price at the
time of their transaction. However, this may be misleading or inaccurate in instances where
there are intervening market movements or significant events. For example, the downgrade in
the rating of a particular bond or the occurrence of a catastrophic event may adversely impact
the price of a security. This can result in the customer being confused as to whether the
difference between the identified price differential is due to mark-up, mark-down or other
factors.
WFA also believes that a mark-up disclosure for riskless principal transactions would
provide investors with information that is not impeded by various outside market factors and
would sustain the current confirmation generation process, as broker-dealers already have the
necessary information at the time of trade to initiate the process.
D. FINRA Must Exempt Institutional Customers From the Revised Proposal.
The Revised Proposal states that the customer confirmation disclosure requirements
are applicable to non-institutional customers. A non-institutional customer is defined as a

Page 442 of 474
Ronald W. Smith
Marcia E. Asquith
December 11, 2015
Page 6
customer account that is not an institutional account. For purposes of clarity, WFA requests
that the Revised Proposal be updated to affirmatively exempt both institutional accounts and
DVP/RVP institutional accounts 6 from the customer confirmation disclosure requirements of
FINRA Rule 2232.
E. The Proposal Undermines Prior/Current Efforts To Provide Greater Price
Transparency For Retail Investors (TRACE And EMMA).
For over twenty years, the SEC, FINRA and MSRB have favored development of
price dissemination platforms as a more effective alternative to confirmation disclosure. WFA
strongly feels that the data currently available, both pre-trade and post-trade, through TRACE
and EMMA is far more effective in putting real-time information in the hands of investors
than relaying information to customers that may be confusing if not misleading, in a
confirmation roughly three days after the trade.
WFA believes the Revised Proposal undermines the use of price dissemination
platforms by the introduction of confirmation disclosure that has repeatedly been deemed an
inferior alternative. Therefore, investors will be better served by expanding access to price
dissemination platforms that provide better insight, in a near real-time manner, into prevailing
market conditions.
F. There Should Be Clear Cost/Benefit Analysis Of The Proposed Disclosure
Requirements and Substantial Time To Allow For Implementation.
Neither FINRA nor MSRB have provided any statistical information or studies which
indicate that retail investors lack sufficient information or are unable to obtain relevant pricing
information prior to or after trading in fixed income products. WFA requests that prior to
issuing such potentially burdensome regulations on the industry, both FINRA and MSRB
undertake objective studies which illustrate that disclosure on a customer confirmation is
preferential to the near real-time price dissemination currently available to retail customers.
Further, due to the substantial systemic requirements within the Revised Proposal, WFA also
requests a minimum three year implementation period.
IV. CONCLUSION
WFA believes investors are best served by the industry continuing to focus on
providing meaningful information about contemporaneous market conditions via more
advanced near real-time price dissemination tools. Consequently, WFA respectfully
recommends the Proposal be withdrawn or in the alternative, significantly altered as described
above.
6

Delivery Versus Payment (DVP) and Receive Versus Payment (RVP) accounts do not meet the “institutional
account” definition, but rely on the institutional confirmation process.
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WFA appreciates the opportunity to respond to FINRA and MSRB’s Proposal.
Although WFA believes the Proposal as currently structured should be withdrawn, we remain
willing to assist FINRA and MSRB in achieving greater price transparency for retail
investors. WFA welcomes additional opportunities to respond as this Revised Proposal
evolves. If you would like to further discuss this issue, please contact me at (314) 242-3193
or robert.j.mccarthy@wellsfargoadvisors.com.

Sincerely,

Robert J. McCarthy
Director of Regulatory Policy
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Ms.Asquith:

Thankyoufortheopportunitytocommentonproposedrequiredconfirmationdisclosurescontainedin
Notice15Ͳ36.ThenewproposalisasubstantialimprovementoverthatoriginallypublishedinNotice
14Ͳ52.Theremovalofthesizerequirement,exemptingmostnewissuesandrequiringaTRACElinkall
improvedthefunctionalityoftheproposal.However,inordertolimitapotentialunintended
consequenceoftheproposal,FINRAshouldadopttheMSRBtimethresholdoftwohours.

Theproposedrequiredconfirmationdisclosuresarepartofaconcertedeffortonthepartofregulators
toimprovethemarketefficiencyobtainedbyretailinvestors.Itisbelievedthatbyrequiringadealerto
disclose“markͲup”orwhateveronechoosestocalltheprofitthedealermakesonthetransactionand
byreferencingthesourceofavailablepricingdata,aretailpurchaserwillbemorelikelytoactrationally
andchoosetotradewithdealerswhoworkforlessspread.(Disregardforthemomenttherealitythat
manyclientsbybondsonyield,notprice.)Theproblemisthatmanyretailclientstradewithonlyone
brokerandwillfollowtheinstructionsofthatbroker,particularlywhenitcomestofixedincome
product.Theseclientsarealsotheonesmostlikelytodisregardthe“markͲup”
information.Furthermore,therewillbebrokerdealersthatsimplyrefusetosellfixedincomeinventory
toretailclientsuntiltherequiredmarkͲupdisclosureperiodhasended,thuspreventingretailaccessto
themostadvantageouslypricedofferings.Thisismostlikelytooccurinverylargefirmswithcomplex
businessmodelsandwhereretailclientsarelesslikelytoanalyzecompetingbond
offerings.Consequently,itwouldbemostadvantageoustoretailinvestorsifthedisclosureperiodwere
shortened,otherwisealmosteveryofferingmanyclientsseewillbestale.Additionally,thiswould
reducetheantiͲcompetitiveaspectoftheproposal.

Ideally,itwouldbeunderstoodthatclientsbuybondsbaseduponyieldandtheprofitearnedbythe
dealershouldbeirrelevant.Unfortunately,manybondinvestorsarenotselectingbondsbaseduponan
analysisofwhatisavailableinthemarketanditisunderstandablethatregulatorswouldwantto
providetheseinvestorswithadditionalprotection.FINRAwillbestaccomplishitsgoalbyadoptingthe
twohourperiodchosenbytheMSRB.

Thankyouagainfortheopportunitytocomment.



ChrisMelton
ExecutiveVicePresident
CoastalSecurities
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December 11, 2015
Submitted Electronically
Marcia E. Asquith
Senior Vice President and Corporate Secretary
Financial Industry Regulatory Authority
1735 K Street, NW
Washington, DC 20006-1506
RE:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314

FINRA Regulatory Notice 15-36: FINRA Requests Comment on a
Revised Proposed Rule Requiring Confirmation Disclosure of Pricing
Information in Corporate and Agency Debt Securities Transactions
MSRB Regulatory Notice 2015-16: Request for Comment on Draft Rule
Amendments to Require Confirmation Disclosure of Mark-ups for Specified
Principal Transactions with Retail Customers

Dear Ms. Asquith and Mr. Smith:
On behalf of the Bond Dealers of America (“BDA”), I am pleased to submit this
letter in response to Financial Industry Regulatory Authority (“FINRA”) Regulatory
Notice 15-36 and Municipal Securities Rulemaking Board Regulatory Notice 2015-16
(the “Notices”), requesting comment on proposed rules to require the disclosure of
market or pricing reference information on retail-trade confirmations for municipal,
corporate, and Agency fixed-income securities. BDA is the only DC based group
representing middle-market securities dealers and banks focused on the United States
fixed-income markets and we welcome this opportunity to present our comments on the
Notices.
BDA believes that increasing transparency by providing an additional pricing
disclosure to retail investors could be beneficial to the marketplace if it can be done at
reasonable cost to dealers by utilizing and leveraging the transaction information that
regulators are required to receive after each transaction. Additionally, to be valuable, the
rule must be understood by retail investors. BDA strongly urges regulators to pursue a
harmonized rule that represents the least cost, least complex, and most understandable
disclosure method. BDA believes neither the MSRB nor FINRA have put forth a
proposed rule that fulfills those criteria or enables retail investors to compare their trading
costs to other retail investors in the market. Also, BDA does not believe that estimating
the regulatory cost impact of this rule is even possible at this point.
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BDA’s Markup Disclosure Recommendations
x

Methodology: BDA recommends that FINRA and MSRB work with dealers to
develop a lower-cost solution that leverages the transaction data that is centrally
reported to TRACE and EMMA. This would allow for retail confirmations to
include a price comparison to the average inter-dealer daily trade price.

x

Scope: The disclosure should be required for retail trades where the dealer has
entered into a same-day principal transaction on the same side as the retail investor
and the quantity of the dealer principal trade is the same size or greater than the
retail trade.

x

Timeframe: The disclosure should be based on the full trading day basis outlined in
FINRA’s notice in order to minimize technology costs and operational complexity
associated with a shorter time period.

x

Disclosure Format: The disclosure should be displayed in dollar terms or as a
percentage of the markup relative to the inter-dealer price.

x

Harmonize: BDA strongly urges regulators to publish a fully harmonized rule.
BDA members have spent an enormous amount of time and resources reacting to
and researching solutions to the 2014 proposed rules and the current proposals.

x

Reduce Complexity: Broker-dealers urge regulators, as part of a coordinated
rulemaking process, to focus on proposing the least complex, least-cost
methodology that best achieves the stated goals of the regulation.

BDA still believes these rules are based on a fundamental misconception of
market risk. Dealers have multiple bond positions in inventory. Some bonds are held for a
day or less and others are held for several days or weeks because investor demand does
not materialize to the extent that the dealer expected due to basic market dynamics.
Unless there is an existing contra side order, a dealer is at risk when it purchases a
security. Therefore, BDA would prefer that regulators publish a truly “riskless principal”
rule for fixed income, similar to SEC Rule 10b-b, that applies to equity transactions,
where dealer cost basis is disclosed and the trade is truly “riskless.”
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BDA appreciates the improvements that regulators have made to the proposals.
BDA appreciates the improvements that regulators have made to the confirmation
disclosure proposals compared to the 2014 proposals.
Retail Focus
The Notices are now explicitly focused on retail customers. This was a significant
concern for BDA members that routinely transact with institutional customers in trade
sizes that would have been considered ‘retail size’ by the previously proposed rules. A
retail-account-focused rule proposal is superior. Although, there are some concerns with
the potential application of this rule to smaller institutions that are below the quantitative
thresholds.
Secondary Market Trades
Additionally, BDA believes that the Notices are improved by the exclusion on
new issue transactions at the “list-offering price” from the scope of the rule proposals. As
MSRB’s Notice notes, in these instances, the offering documents contain ample
information, including the public offering price and underwriter compensation.
Link to Trading Data Pages
BDA believes leveraging the data reported to TRACE and EMMA and increasing
awareness of the comprehensive pricing information available on these sites is important.
The proposals do seem to differ on where on the website the investor would be directed
to. BDA believes a general link to the main page of EMMA and TRACE would be
operationally easier to achieve than directing investors to a security specific page.
BDA believes the proposals are too complex.
Specifically, the Notices outline two different methodologies for computing the
retail confirmation disclosure and for the format of the disclosure. The MSRB proposes
to require a retail confirmation disclosure of a markup relative to the prevailing interdealer price at the time of the retail trade. Alternatively, FINRA has proposed a
requirement for a confirmation disclosure based on the differential between a retail
transaction price and a dealer’s same day principal trade in the same security. BDA
observes some unique challenges with each of the complex proposed methodologies.
FINRA’s complex methodology would require dealers, of all sizes, to implement
a technologically intensive and expensive solution that would require significant new
operational and trading systems to be put in place, including working with third-party
service providers and vendors to create new and expensive solutions to accurately capture
two associated trades executed on the same day and then transfer the differential onto a
customer confirm. The complexity with MSRB’s alternative proposal is based on the
possible ambiguity of identifying contemporaneous cost with enough certainty to put the
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information on a customer confirmation. The common problem with the proposals is that
they require dealers to create new systems, processes, and procedures to capture
transaction data that is held already held and publicly disseminated by regulatory
agencies.
In light of the unprecedented volume of new regulations impacting dealers in
recent years, BDA believes that an overly complex, technologically intensive regulation
must be avoided. Broker-dealers are required under FINRA and MSRB rules to abide by
the highest standards of commercial honor. FINRA Rule 5310 and MSRB Rule G-18
require dealers to execute customer trades at prices that are “as favorable as possible
under prevailing market conditions.” In addition, transactions must be executed for fair
prices and commissions under FINRA Rule 2121 and MSRB Rule G-30.
In the past decade, mark ups in the fixed-income markets have been consistently
narrowing. As FINRA notes in its proposal, the median mark up for a “retail-size”
investment grade corporate bond transaction is 51 basis points. In 2012, the Securities
and Exchange Commission’s reported that the average corporate bond mark up in 19992000 was 124 basis points. By contrast, according to the Investment Company Institute,
the average annual bond fund expense fee was 70 basis points and the average front-load
was 70 basis points in 2014.1
The premise of this regulation is to ensure that, despite all of the existing rules
and the associated enforcement of those rules all of which ensure quality execution and
the public reporting of every trade to EMMA and TRACE that retail investors could
derive additional benefits if they better understood dealer transaction-based
compensation. BDA does not disagree with that notion, but BDA does disagree with the
solution that regulators have proposed because it requires dealers to devote massive
amounts of resources to comply when a simpler, less costly alternative exists.
BDA believes the FINRA proposal is too complex and will be too costly.
FINRA’s reference price approach is problematic primarily because it is too
complex and will be too costly from a technology, compliance, and operational
standpoint. As BDA discussed in its 2014 comment letter, redesigning dealer systems to
capture a reference price is operationally intensive and will require a full system re-build
for many dealers. This will be a significant cost burden, especially for smaller dealers that
have fewer compliance personnel and less revenue to divert from core operations to fund
growing technology and compliance budgets.
The reference price solution is more complex and this fact reduces the value of
the disclosure to retail investors. The proposed “alternative methodology” for complex
trades is a particular element that BDA views as far too complex. Retail investors may
not understand the reference price disclosure in its simplest form. BDA believes that the
disclosure will be significantly less well understood if differing methodologies are
allowed for “complex” trades. These types of exceptions, including the exception for





Investment Company Institute Fact Book 2014: http://www.icifactbook.org/fb_ch5.html#fees
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‘material change provision’, will conceivably allow for different retail confirmation
disclosures for the same exact trades depending on the judgment and chosen procedure of
different dealers all executing different, but similar, trades and what principal
transactions that dealer has entered into during the trading day. This design means that
retail investors across the marketplace will receive inconsistently computed
confirmations, thus reducing the value, clarity, and comparability of the disclosure to
transactions in the marketplace generally.
Furthermore, BDA does not believe that a reference price disclosure will give
retail investors a valuable indicator with which they will be able to understand transaction
costs and dealer compensation in the market. Dealers enter into principal trades at various
prices and quantities throughout the trading day. Therefore, the reference is not going to
consistently be a valuable indicator for transaction costs in comparison to other investors
in the marketplace transacting at the same time in the same security. In fact, it will be a
confusing indicator because, unlike the inter-dealer prevailing price, it is a reference to
where the market was and not what the current market price is or what the inter-dealer
price is at the time of the retail investor trade.
For example, as BDA stated in its previous comment letter, a dealer may purchase
bonds at 99 in a principal capacity and then enter into a sale, possibly hours after the
initial transaction, at a 102 in full compliance with the dealer’s best execution
responsibilities. At that point, another dealer could be executing comparable retail sales at
102.5 or 103 with a cost-basis (for disclosure purposes) of 101. BDA notes that the
disclosure—by definition—is based on where the market was rather than on the actual
market conditions at the time of the executed trade. This creates the opportunity for a
highly misleading disclosure. In this instance, the dealer that filled the customer order at
the superior market price will be required to disclose a larger markup than the dealer that
filled the customer order at the inferior price. The potential impact on the market,
especially the impact on liquidity, that could be caused by providing this misleading
information to investors is currently unknown and should be studied fully for the benefit
of investors and the marketplace.
The premise for the proposed regulation is to allow retail investors to have greater
information about transaction costs and to allow retail investors to approach their broker
informed with greater information about their transaction costs. BDA does not believe the
dealer-reference price approach is the optimal method for providing the information to
retail customers to inform that discussion.
BDA believes the MSRB’s methodology introduces significant new risks due to
its ambiguity.
Of the proposed disclosure methodologies, BDA believes the central element of
MSRB’s methodology, which proposes a mark up disclosure relative to the prevailing
inter-dealer price at the time of the retail trade, is a step in the right direction because it
attempts to limit technology and operational costs. The inter-dealer price would be used
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to compute the required markup disclosure, in dollar terms and as a percentage, which
would be displayed on retail confirmations.
BDA believes that the biggest uncertainty created by the MSRB’s methodology
would be with reliably and consistently ascertaining inter-dealer cost for computing and
reporting the confirmation disclosure. MSRB’s proposal contemplates a marketplace
where inter-dealer price is readily observable and universally agreed upon. However, in
certain instances, there may be a tightly distributed range of views amongst dealers for
what inter-dealer cost is at a given point in time. This introduces the risk that an examiner
could disagree with one trader’s specific determination of the prevailing inter-dealer
market price, which could lead to violations of MSRB and FINRA rules regarding
accuracy of customer confirmations. This is a very serious concern with the MSRB
approach.
BDA believes these risks could potentially be reduced, to a certain extent, through
guidance. Specifically, dealers would benefit from guidance outlining what due diligence
process and procedures would be required related to the documentation of the inter-dealer
cost and how would those procedures fit within the existing due diligence and
documentation requirements related to the best execution rules. Best execution rules
allow for a range of acceptable trade prices to be considered if a thorough process for
ascertaining market price is employed. BDA is concerned that differing views about
prevailing market prices could give rise to serious and unnecessary violations of rules
related to confirmation accuracy. Therefore, it would be useful to provide guidance that
describes hypothetical transactions, in addition to what types of processes and
documentation would be required.
If the premise of these rules is to foster greater understanding of dealer
compensation and allow retail customers to understand execution quality versus other
retail customers, the MSRB proposal may allow for that to take place with less
complexity, and in a less costly way, than the FINRA proposal. BDA believes that the
MSRB methodology would provide a more consistent and meaningful disclosure because
retail investors would have the same reference element, the prevailing market price, and
the disclosure would be more consistent for similar retail transactions executed at roughly
the same time.
BDA strongly urges regulators to harmonize their rules.
Currently, the Notices outline two vastly different proposed rules. The worst
possible outcome for dealers, especially smaller dealers, is two distinctly different final
rules. Two different rules would mean a doubling of implementation and technology-cost
burdens and would create a massive and unnecessary compliance burden for dealers on
an ongoing basis. BDA understands that it is the intent of regulators to harmonize the
proposals to the greatest degree possible. However, BDA wants to stress that a
harmonized rule is absolutely essential, especially for smaller dealers who are already
struggling with vastly higher compliance and technology costs as a result of new
regulations.
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FINRA’s proposal notes that 70% of transactions in corporate credit are
concentrated amongst 20 dealers. In light of the ongoing trend towards greater dealer
consolidation, doubling the regulatory cost impact on dealers, especially smaller dealers,
would likely accelerate the consolidation trend. Supporting greater consolidation of
trading amongst the largest dealers at the expense of smaller dealers would be a perverse
outcome for a rulemaking designed to allow retail investors to benefit from increased
competition amongst dealers.
In addition to harmonization, BDA urges regulators to recognize that this is a
significant rulemaking that will have a large impact on how dealers operate, from a
trading, operations, and technology standpoint. Each time a proposal is put forth, dealers
are required to assess the proposal as if it were a final rule. Dealers have to interact with
operational, compliance, legal, trading, internal technology staff, and third-party vendors
to assess the extent and cost of the potential systems upgrades, including the development
costs of third-party vendor solutions. This is expensive and time consuming for firms
with limited resources and limited staff. It is important for regulators to engage dealers
and enter into robust discussions about the systems and technology impact and costs
associated with this proposal in order for regulators to begin to understand the complexity
and costs associated with the proposals. BDA previously recommended a feasibility study
so that regulators could fully contemplate the costs associated with this proposal. BDA is
disappointed that that study did not take place prior to these new proposals being
published for comment.
BDA urges regulators to pursue the least complex, least-cost method by
leveraging TRACE and EMMA data.
If regulators are determined to require a confirmation disclosure on a population
of trades that is larger than purely “riskless principal” transactions, BDA recommends
regulators develop a harmonized proposal based on the least complex, lowest cost
proposal by using the centralized data that is already reported to TRACE and EMMA.
BDA recommends that regulators leverage the transaction data that they already
hold to provide the type of retail confirmation disclosure the proposals are designed to
create. Both the MSRB and FINRA have all the transaction data supplied to them
throughout the trading day and are engaged in constant public price dissemination
throughout the trading day. At a much lower cost to broker-dealers, and with much
greater clarity, than the systems outlined in the Notices, FINRA and MSRB could
compute the daily average inter-dealer price and require customer confirmations to
include the differential (in dollar terms and as a mark up percentage) between the daily
average inter-dealer cost price and the retail investor’s transaction price. This would
allow customers to better understand dealer compensation and would provide sufficient
information for a customer to contact their dealer to discuss the execution of their trades.
Additionally, BDA would also like to note that, especially in the municipal
securities market, the difference between a retail customer’s cost and the inter-dealer
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contemporaneous cost, the dealer’s reference price, and the average daily inter-dealer
cost would, in most cases, be minimal.
This method represents a more efficient way of delivering a confirmation
disclosure. BDA is ready to work with regulators to improve the proposals and to discuss
alternatives that would be less costly and deliver pricing information that would allow
retail investors to be more informed about the marketplace.
Thank you again for the opportunity to submit these comments.
Sincerely,

Michael Nicholas
Chief Executive Officer
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December 11, 2015
BY ELECTRONIC MAIL
Marcia E. Asquith
Office of the Corporate Secretary
Financial Industry Regulatory Authority
Board
1735 K Street, NW
Washington, DC 20006-1506
Re:

Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking
1900 Duke Street, Suite 600
Alexandria, VA 22314-3412

FINRA Regulatory Notice 15-36
Pricing Disclosure in the Fixed Income Markets
MSRB Regulatory Notice 2015-16
Request for Comment on Draft Rule Amendments to Require Confirmation
Disclosure of Mark-ups for Specified Principal Transactions with Retail
Customers

Dear Ms. Asquith and Mr. Smith:
RW Smith & Associates, LLC strongly supports transparency efforts within the bond markets. In
regard to these proposed rules, however, we continue to be concerned that they will not provide
retail customers, the intended beneficiaries of transparency, with clear or useful information. To
the contrary, especially with the FINRA proposal, we believe the rule as proposed would lead to
widespread confusion, specifically within the retail market.
As we have stated in meetings time and again with both regulatory agencies, we remain
extremely concerned that two peer organizations, FINRA and the MSRB, that have consistently
expressed a desire to align their rule-making continue to issue such disparate proposals. The
actions of both organizations have led members to reasonably conclude that neither regulator, nor
their boards, is willing to concede their position on their proposal. This continues to trouble
members because in the end neither FINRA nor the MSRB has the ability to force the other to
capitulate, and the result from a regulatory stalemate between intractable counterparties would be
operationally and financially disastrous for member firms.
RW Smith, along with every other member firm we spoke to in regard to these proposals, would
like to once again encourage both FINRA and the MSRB to reconsider their proposals, and as a
reasonable alternative turn their attention back to TRACE and EMMA. The industry has funded
the creation and maintenance of both of these technology platforms to the tune of over $130
million and it is our position that the focus of both the regulators and the industry should now be
on increasing visibility, familiarity and usage of the investor tools and market data available on
TRACE and EMMA. There are a multitude of approaches to achieve the objective, such as
implementing hyperlinks on electronic confirmations, and member firms are ready and willing to
work with the regulators to move this approach forward.
We understand from some of the FINRA board members that there is a firmly-held belief that
retail customers will benefit from the production of a “reference price” provided on their trade
confirmations. While we applaud and are in alignment with the intention of the board, we would
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strongly encourage them to listen to members and member firms who have been in the retail
market for decades, and speak from vast and deep experience. It is widely held by market
participants that the construct of a reference price that can and will change from one firm and one
confirmation to another on the same CUSIP number will without a doubt be confusing and, in the
end, meaningless to retail customers. If so many of us who are in the business hold this as an
absolute, why does our well-informed and well-intentioned feedback continue to fall on deaf ears
at FINRA? As an alternative, we would suggest providing retail customers with a link to EMMA
and/or TRACE so they could view date-specific or current market pricing. If the objective is to
get market pricing information into retail customer hands, then let’s do exactly that by connecting
them into the very robust platforms of EMMA and TRACE. A “reference price” is meaningless to
retail and we strongly oppose the adoption of any version of this proposal.
If, in the end, some version of either of these proposals move forward, it is imperative that both
FINRA and the MSRB adopt a uniform rule. In no scenario should two differing rules be passed
and implemented. Working in concert, determine the objective: is it transparency of pricing or
markup disclosure or both? If it is transparency of pricing then move forward with a proposal
regarding links to EMMA and/or TRACE, and if it is markup disclosure then go with riskless
principal transactions only. The SEC has long held that “riskless principal” transactions are the
economic equivalent of “as agent” transactions and, as we all know, member firms are required to
disclose transactional commissions on customer confirmations of As Agent trades. We suggest
that FINRA and the MSRB use the same approach to riskless principal transactions; there is no
need to reinvent the wheel, just use the agency methodology as your baseline.
A brief comment on the subject of “gaming the system”, FINRA has expressed a concern that the
2-hour window proposed by the MSRB would allow an opportunity for members/member firms
to game the system in order to avoid complying with the disclosure rule. The statistics clearly
show that the vast majority of riskless principal transactions occur within 15-minutes of one
another, the regulators have access to firm and transaction-specific data, and the examination
process inclusive of this data would clearly show if any “gaming” was taking place once the
disclosure rule was implemented. Moreover, we would like to underscore with both regulators
that the overwhelming majority of industry members are rule-abiding, honest, hard working
individuals - and firms. Do not write rules for the half-percent that end up costing the rest of us
millions of dollars to implement, write them for customer and market protection and the 99.50%
of the rest of us, and then utilize Member and Market Reg in ferreting out the bad actors.
In closing, RW Smith continues to believe there are better, more efficient, and more effective
ways of achieving the twin objectives of pricing disclosure and riskless principal markup
disclosure for retail customers. We have included our suggestions in this comment letter and
would like to encourage both regulators to continue to engage the industry on the best and most
reasonable way to achieve these objectives.
Finally, we would like to note that RW Smith participated in the drafting of the SIFMA comment
letter, and would like to officially represent our support of that submission.
Thank you for your consideration of our comments.
Sincerely,

Paige W. Pierce
President & CEO
RW Smith & Associates, LLC
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11 December 2015
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re: Pricing Disclosure in the Fixed Income Markets (Regulatory Notice 15-36)

Dear Ms. Asquith:
CFA Institute 1 is pleased to comment on FINRA’s proposed rules requiring its member firms to
disclose certain information on customer confirmations for transactions in debt securities. CFA
Institute represents the views of those investment professionals who are its members before
standard setters, regulatory authorities, and legislative bodies worldwide on issues that affect the
practice of financial analysis and investment management, education and licensing requirements
for investment professionals, and on issues that affect the efficiency, integrity and accountability
of global financial markets.
Executive Summary
Need for both pre- and post-trade transparency. CFA Institute strongly supports efforts to
increase transparency in the fixed-income market, and believes that measures to provide
additional pre-trade information are warranted, in addition to the post-trade transparency that this
proposal seeks. We encourage FINRA to consider additional ways to increase this transparency,
including providing all customers with links to Trade Reporting and Compliance Engine
(TRACE) data, not just select customers, as proposed.
Required disclosure in complex trades. We recommend use of a uniform standard for
determining the reference price to be disclosed, even in complex trades.
Disclosure when there are material changes to the price of a security. We do not agree with the
proposal that would allow dealers the option to omit disclosure of the reference price in cases

1

CFA Institute is a global, not-for-profit professional association of more than 133,700 investment analysts, advisers, portfolio
managers, and other investment professionals in 145 countries, of whom more than 127,000 hold the Chartered Financial
Analyst® (CFA®) designation. The CFA Institute membership also includes 147 member societies in 73 countries and
territories.
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where a material event results in significant price swings. Instead, we believe a better option is
to require dealers to provide that disclosure with clarifying language.
Discussion
We agree with FINRA’s concern that “investors in fixed-income securities currently are limited
in their ability to understand and compare transaction costs associated with their purchase and
sales.” This is particularly noteworthy, given FINRA’s own research indicating that “some
customers paid considerably more than others in similar trades.” We thus strongly support
FINRA’s efforts through this proposal to shine more light into the fixed-income market and to
provide customers with additional information about their specific transactions.
Price Disclosure for Similar Transactions
As proposed, all member firms acting in the capacity of principals in transactions involving
corporate or agency debt securities would have to disclose on retail customer confirmations:
x The price the customer paid for the bond;
x The “reference price” of the security subject to the principal trading transaction;
x The differential between the price the customer paid and the reference price; and
x A reference — and hyperlink if the confirmation is electronic — to publicly available
TRACE data.
This would be required when firms are acting as principal and sell to, and buy from, their
customers the same securities during that same trading day. Transactions not involving firms
trading as principal would not trigger any requirement to provide this link.
Difference and Similarities to Municipal Securities Rulemaking Board Proposal
FINRA notes that it has discussed with the Municipal Securities Rulemaking Board (MSRB) a
coordinated approach to rulemaking in this area. Similar to the MSRB, FINRA hopes through
this rulemaking to provide investors with information that will help them better evaluate the
costs and services received from their firms relating to select transactions. By providing links to
the TRACE data, FINRA also hopes customers will gain understanding about firms’ pricing
practices.
The two proposals differ, however, in several respects, and FINRA invites comment on the
differences. To that end, we provide suggestions where we favor the MSRB approach or
otherwise believe uniformity is in the interests of investors.
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Criteria for Triggering Disclosure
In an earlier proposal, FINRA proposed using a “qualifying size” trigger for additional disclosure
requirements. We support FINRA’s decision in this revised proposal to instead use a “retail
customer account standard.” This approach is not only a clearer and more direct standard for
firms to apply, but also is consistent with the approach proposed by the MSRB.
Alternative Methodologies for More Complex Trades
Under the proposal, firms would need to determine and disclose the “reference price” of the
security subject to the principal trading transaction. FINRA has proposed two approaches for
making this calculation. In a straightforward scenario where the retail and firm principal
transactions do not have intervening principal trades during the same trading day, and the
principal trade is the same size or greater than the retail trades, the reference price would be the
price of the principal trade.
Where there are intervening trades of differing prices or the principal trade is not equal to, or
greater than, that of the retail customer, FINRA proposes giving firms flexibility to determine the
reference price. The proposal notes that in these cases, firms can employ a “reasonable
alternative methodology,” including the average weighted price of firm trades that were equal to
or more than their customers’ trades. They also could use prices for the last same-day trades the
firm executed as principal to their customers’ trades. In all cases, firms would have to
consistently apply whatever methodology chosen.
We agree with FINRA’s assessment that while this flexibility may be more cost-effective for
firms, it also would reduce comparability and thus investors’ ability to evaluate transactions. We
thus argue for adoption of one uniform standard to be applied in all scenarios. We also
recommend that should FINRA elect to retain use of a reference price, that it consider requiring
firms to disclose the percentage of the price differential. This, we believe, would provide
customers with a better contextual basis for comparison.
Material Changes to the Price of the Security
In cases where a material event (such as credit downgrades or breaking news) affects market
prices and results in significant swings in bond market prices between the times of customer and
firm trades, firms would have flexibility whether or not to disclose the reference price. They
could choose not to disclose or disclose with clarifying information. In providing firms this

Page 458 of 474
FINRA—Fixed Income Disclosures
11 December 2015
Page 4

option, FINRA reasons that depending on the circumstances, investors could be confused about
the differences in the prices resulting from the abnormal swings. 2
We encourage eliminating the option of whether to provide the price in these circumstance.
While we appreciate FINRA’s concern for investor confusion that might stem from large market
swings, we believe investors should be able to rely on receiving a reference price. To that end,
we recommend that firms be required to provide that reference price with clarifying information.
Link to TRACE Data
Under the proposal, only customers who are receiving additional disclosure due to firm principal
trades in the same security would receive a link from their firms to TRACE on their
confirmations. While we agree this will help direct those affected to a source with more
information, we believe more should be done to increase transparency in fixed-income markets.
We favor the approach taken in the MSRB proposal. Under that proposal, firms would provide
links to the Board’s EMMA reporting system for all retail customer confirmations, regardless of
whether the transactions involve trading as principal. All retail customers deserve to receive
direct links to sources where they can gain additional information about their investments and
price differentials, and better educate themselves about this market, generally. To that end, we
recommend that firms provide all customers with links to TRACE.
Fixed Price New Issues
We support FINRA’s proposal to exempt from the proposed disclosure requirements those
transactions that are sold on their first trading day at the fixed offering price, on the basis that
sufficient information accompanies new issues. We agree that disclosure requirements should
continue to apply to variable price offerings that are part of secondary trades.
Trades Occurring on Functionally Separate Desks
Similar to the approach proposed by the MSRB, FINRA is proposing that transactions occurring
on “functionally separate” trading desks located within a firm be excluded from calculating a
reference price for purposes of disclosures on customer confirmations. Specifically, firm-side
transactions that are functionally separate from those conducted on the retail-desk side would be
exempt from disclosure, provided that firms have policies and procedures in place that
demonstrate to examiners the transactions for institutional customers are separate from the retail

2

The proposal makes clear that swings in prices resulting from general market volatility or normal price
fluctuations would not be a basis for allowing firms the option of whether or not to disclose the reference
price.
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desks and from retail customers. We believe this approach reasonably achieves the goal to
provide investor protections while also recognizing the practical realities of firm operations.
Positions Acquired by an Affiliate on a Previous Trading Day
FINRA’s proposed disclosure requirements apply to relevant transactions occurring within the
same trading day. Thus, the proposal would not apply when firms acting as principals execute
trades with their affiliates whose position satisfies the trade, but the trade was not acquired on the
same trading day. While we agree that this approach is reasonable when focusing on the same
trading day as the pivotal time-frame for triggering disclosure requirements, we favor the
alternative “look-through” approach proposed by the MSRB, and suggest adoption of this
approach for consistency.

Conclusion
We strongly FINRA’s efforts to increase the transparency in the fixed-income market by
providing customers with new disclosures relating to their trades, and about the market We
encourage FINRA and the MSRB to work together to better coordinate their approaches where
the end goals are the same. This will increase consistency while also reducing investor
confusion. Should you have any questions about our position, please do not hesitate to contact
Kurt N. Schacht, CFA at kurt.schacht@cfainstitute.org, 212.756.7728 or Linda Rittenhouse at
linda.rittenhouse@cfainstitute.org, 434.951.5333.
Sincerely,
/s/ Kurt N. Schacht

/s/ Linda L. Rittenhouse

Kurt N. Schacht, CFA
Managing Director, Standards and
Financial Market Integrity
CFA Institute

Linda L. Rittenhouse
Director, Capital Markets Policy
CFA Institute
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December 11, 2015
Electronic Mail
Attn. Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Request for Comment on Pricing Disclosure in the Fixed Income
Markets 15-36

Dear Ms. Asquith:
TMC Bonds, L.L.C. (“TMC”) welcomes the opportunity to respond to
FINRA’s Request for Comment #15-36. For efficiency, we have filed this
response with the MSRB as well, as TMC seeks similar guidance in both
markets.
TMC is an electronic exchange for trading fixed income securities and a
registered Alternative Trading System (“ATS”) with the Securities and
Exchange Commission. Started in May 2000, TMC has become a leader
in facilitating electronic trading for both taxable and tax-exempts bonds
over its open and anonymous platform. As counter-party to each side
of a trade, TMC reports approximately 4,500 municipal trades daily to
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the MSRB as riskless principal. TMC also has a significant and growing
presence in the taxable market. In October, TMC accounted for
approximately 16% of the corporate transaction volume for
transactions with trade size under 250 bonds. As with municipals, TMC
is the counter-party to the trade and reports its riskless principal trades
to TRACE.
While the MSRB has filed a similar request for comment in Regulatory
Notice 2015-16, we would like to emphasize support for FINRA and the
MSRB to have a fully harmonized ruling. The cost of compliance for one
proposal is already significant, and the possibility of adding multiple
scenarios for different products greatly increases the programming
complexity and cost. While there are differences in form for each
market, we believe that the base methodology from either proposal
does not present any issues that would negate uniform reporting.
Technology challenges aside, we are greatly concerned that the current
Draft Rule has inconsistent goals and deviates from the Securities and
Exchange Commission’s 2012 Report recommendation to “consider
requiring municipal bond dealers to disclose to customers, on
confirmations for riskless principal transactions, the amount of any
markup or markdown” by virtue of using an arbitrary time parameter as
a means to identify riskless trades. While we believe the MSRB’s
shorter time frame is more meaningful than FINRA’s “same-day”
requirement to capture an estimated mark-up, its weakness is that it
does not truly capture the spirit of disclosing “riskless-principal” markups but instead discloses all matched trades executed within the set
time. A time-based methodology, unless measured in much smaller
increments, is including the baby with the bath water, as the true atrisk trades will be included with the riskless trades. This conflation of
mixing the accurate with the misleading becomes more problematic as
the time parameter is widened, as suggested in the FINRA proposal.
Any trade committed without an order in-hand is an “at-risk” trade.
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The time parameter obfuscates the potential risk that a trader takes
and prices into a trading decision and blurs its meaning when a
positioned bond is moved quickly out of inventory.
The time dilemma highlights the difficulty of trying to capture an idea
that is difficult to define. If one is truly interested in disclosing any
principal trade mark-up, then the only meaningful calculation is from
the prevailing market price. As in most instances for illiquid bonds
(using TMC’s municipal experience as a barometer), 85% of the
transacted bonds have no market depth, meaning it would be the
owner of the security estimating the prevailing market price. Likewise,
for disclosing any riskless principal trade mark-up, then the dealers
contemporaneous cost would be appropriate.
Therefore, we believe that the only appropriate mark-up available for
disclosure would be for true riskless principal trades, in which a
matched trade is executed contemporaneously. We would support
the regulators explicitly defining a riskless-trade and modeling language
similar to FINRA’s NTM-99-65 for equities, which defines a risklessprincipal transaction as “a transaction in which a member, after having
received an order to buy (sell) a security, purchases (sells) the security
as principal and satisfies the original order by selling (buying) as
principal at the same price (the offsetting "riskless" leg). Generally, a
riskless principal transaction involves two orders, the execution of one
being dependent upon the receipt or execution of the other; hence,
there is no "risk" in the interdependent transactions when completed.”
We would also seek further transparency on current market data where
a shorter time window can be used than the “same-day”
recommendation. How does this change for a 2 second window? In a
study conducted by Larry Harris, Chair in Finance USC Marshall School
of Business, entitled “Transaction Costs, Trade Throughs, and Riskless
Principal Trading in Corporate Bond Markets”, corporate bond trades
that occurred with a matched side within 2 seconds represented 41.7%
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of all trades. As corporates can be sold short, this number suggest that
for municipals a matched trade number should be higher, and
therefore the suggested MSRB 2 hour time window may be an effort to
prevent firms from engaging in manipulative behavior as opposed to
truly identifying matched trades. Thus, we would support defining a
riskless transaction for purposes of mark-up disclosure and adding
language similar to the MSRB’s Rule G-14 that prohibits positioning
bonds in a fictitious manner or in furtherance of any fraudulent,
deceptive or manipulative purpose.
We further support this methodology as, under the current proposal,
the integration of systems to calculate the reference price will be
expensive and, for some firms, nearly impossible to effect with current
infrastructure. For example, TMC has clients who use a principal trading
account to facilitate buying and selling bonds. There is no cost system
for tracking P&L on the individual trades with this type of account; only
the remaining cash balance in the account defines the theoretical P&L
for the day. While the MSRB stated that most firms already know their
cost due to regulatory requirements, many firms use a defined matrix
that determines the mark-up to insure that the advisor works for a
reasonable profit and thus track the mark-up, not the cost. This
proposal would require these types of firm to build out a new system to
track costs on an individual trade basis. Furthermore, in an
environment that is encouraging firms to report, settle, and transact at
faster times, the extra point of friction to calculate a reference price
hours after a trade has occurred, will require a batch process whereby
most firms will be sending an end-of-day reference price file to their
clearing partners for producing customer confirmations. The concept
of true straight-through-processing, a long standing industry goal, dies
here. Additionally, the clearing firms themselves may have their own
challenges, as they will now have to accept an end-of-day file that will
need to be batch processed prior to the creation of the confirmation.
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TMC’s clearing firm has already expressed its inability to perform this
task, based on its current system architecture. 
If the regulators are seeking to disclose mark-ups based on a defined
set of variables, then the data already resides with both the MSRB and
FINRA. Why would it be appropriate to delegate the calculation to each
firm when one central party already has all the data and can readily
calculate the value? By having the regulators add the tag to its existing
pricing feed, thousands of firms would be spared the burden of
attempting to integrate systems and independently calculate a
reference price. As the price could be disseminated in near real-time,
assuming an appropriate time parameter, this would eliminate the
complexity of adding batch processing to the clearing process.
Furthermore, as the regulator mines the data, the algorithm could be
adjusted to changing markets without tasking thousands of firm to
coordinate systems. Similarly, if the trades were truly riskless, the cost
basis of each trade would be known at the time of execution and could
be easily added to a trade report or clearing ticket and thus promote
the benefits of straight-through-processing.
While the goal of disclosing riskless principal mark-ups is laudable, the
current proposal’s attempt to define this type of transaction is too
general. By inadvertently including risk trades, using a broad time
frame definition, a customer will never have an apples to apples
comparison when reviewing a trade confirm. We believe greater
examination of definitions, surrounding transaction types such as bids
wanted and true matched trades when buying for customers, will
provide a more reasonable basis for defining a riskless trade.
Furthermore, the economics of having a decentralized process whereby
each dealer is responsible for determining either a reference trade
price or mark-up value, would be costly, complex, and cause friction for
the efficient settlement of trades.
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We greatly appreciate the opportunity to respond and are available for
any further conversations.

Sincerely,

Thomas S. Vales
Chief Executive Officer
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),1$1&,$/,1)250$7,21)2580
5 Hanover Square
New York, New York 10004
___________
212-422-8568

Via Electronic Delivery 
December 11, 2015
Ronald W. Smith
Corporate Secretary
Municipal Securities Rulemaking Board
1900 Duke Street, Suite 600
Alexandria, VA 22314
Marcia E. Asquith
Office of the Corporate Secretary
FINRA
1735 K Street, NW
Washington, DC 20006-1506
Re: MSRB Notice 2015-16 - Request for Comment on Draft Rule Amendments to Require Confirmation
Disclosure of Mark-ups for Specified Principal Transactions with Retail Customers; FINRA Notice 15-36 FINRA Requests Comment on a Revised Proposal Requiring Confirmation Disclosure of Pricing
Information in Corporate and Agency Debt Securities Transactions.
Dear Mr. Smith and Ms. Asquith,
The Financial Information Forum (FIF)1 would like to take this opportunity to comment on MSRB Notice
2015-16 and FINRA Notice 15-36 (“Proposals”). The FIF Back Office Committee (“FIF”) has reviewed the
proposals from an implementation perspective. We understand the intent of the proposals is to provide
retail investors with insight and transparency into transaction costs and dealer compensation associated
with their trades. We believe these proposals create significant implementation challenges to all dealers
of municipal, corporate and agency debt securities, and may cause unintended consequences. FIF’s
comments on both proposals are limited to considerations related to implementation of the alternatives
outlined in each of the proposals, and do not address policy issues. This letter should not be interpreted
as an endorsement or recommendation for either a mark-up or reference price on retail customer
confirmations.
Alignment of MSRB and FINRA is Imperative
As noted in our previous Comment Letter2, FIF members reiterate the request for MSRB and FINRA to
take a coordinated approach in their rule making and requirements on this initiative. While the intent of

1

FIF (www.fif.com) was formed in 1996 to provide a centralized source of information on the implementation
issues that impact the securities industry across the order lifecycle. Our participants include trading and back office
service bureaus, broker-dealers, market data vendors and exchanges. Through topic-oriented working groups, FIF
participants focus on critical issues and productive solutions to technology developments, regulatory initiatives,
and other industry changes.
2
FIF Comment Letter on MSRB Notice 2014-20 and FINRA Notice 14-52; submitted January 20, 2015.

1
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these new proposals is similar, to provide added transparency to retail3 customers through additional
disclosure on the customer confirmation, there are significant differences between the most recent
MSRB proposal to require mark-up information and the FINRA proposal to require dealers to provide
reference pricing. The obvious differences include: the timeframe for triggering disclosure (MSRB’s two
hour window vs. FINRA’s same trading day), data required to be disclosed on the confirmation (dealer
mark-up on prevailing market price expressed as a percentage vs. differential between price to the
customer and the member’s reference price.) Each of these approaches will vary in implementation
costs and ongoing operational costs.
Additionally, while we prefer to limit the scope of this disclosure to address only “riskless” principal
trades, if the regulators intend to broaden the scope of the requirements in the future (for example,
expand the focus from riskless principal to include all principal trades), FIF members wish to avoid a
double build-out and would prefer that all requirements be addressed within the same initiative. From
an implementation perspective, incremental steps result in increased costs.
FIF members urge MSRB and FINRA to be fully harmonized in any resulting regulations, as we expect that
costs would increase exponentially if there are significant variations between MSRB and FINRA rules, as
well as extended lead times for implementation.
Limited Resources
It is important to understand that in most cases, the same resources within a firm are responsible to
effect the necessary changes in both the TRACE and the MSRB data capture and confirmation processes.
Implementation of T+2 for corporate and municipal bonds will rely largely on the same skilled and
knowledgeable subject matter experts to conduct the analysis, and make and test the operational and
technical changes. We urge the regulators to consider the burden placed on these finite resources, given
the array of regulatory initiatives planned for 2016 and 2017.4
While neither FINRA nor the MSRB have provided timeframes for implementation of these new
disclosure requirements, overlapping timeframes with the industry’s preparations for T+2 settlement
must be avoided. Chair White has registered her strong support for T+2 requesting that SROs finalize
schedules of rule changes such that the industry could complete its work no later than the third quarter
of 2017. Accordingly, MSRB has committed to adopt rule changes by Q2 2016 to meet the targeted
completion date. The many initiatives involved to reach T+2 will be resource intensive and costly.
Whatever approach is agreed by the regulators to address confirmation disclosure, we request that the
effective dates be scheduled to allow sufficient time for implementation after T+2 has been completed.
Significant Implementation Challenges
In addition to urging that regulators develop an implementation timeline with due consideration being
given to T+2 and other regulatory initiatives that will draw upon the same finite resources, FIF has
identified the following implementation challenges with the FINRA and MSRB proposals that it believes
should be addressed in any final proposal submitted to the Commission for approval.

3

FIF members appreciate the consistent approach proposed by both MSRB and FINRA to identify retail customers
as those that are “not institutional” as defined by MSRB G-8 or FINRA 4512(c), or not a proprietary account.
Inclusion of institutional accounts under these proposals would cause serious disruption to the automated
confirmation process (e.g. Omgeo).
4
Several TRACE and MSRB changes are in progress and must be completed by May 23, 2016. Most recently,
additional changes to TRACE have been proposed by FINRA for implementation July 18, 2016. Pending adoption of
T+2 rule changes in Q2 2016, work must start immediately following current initiatives to meet a Q3 2017 target
for T+2.

2
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Straight Through Processing Disruptions
Using the full trading day window to determine if a trade was done risklessly will negatively impact
straight-through processing in those firms that currently produce customer confirmations at the time of
the trade. There has been a concerted effort in recent years to streamline and automate, and this
requirement will break the process that has taken years to achieve.
x Dealers will need to hold up generating a retail trade confirmation to identify any possible related
principal (inter-dealer) trades in the same security, on the same side. Principal transactions may
have been executed either before or after the customer trade, or both. In any case, a process must
be developed to capture trades that are potentially related and to identify specifically which trades
should be applied to the calculation to be included on the confirmation. Manual intervention may
be required to ensure the appropriate trades are selected; that is, that the principal trades identified
are those most closely aligned to the riskless trade and representative of the prevailing market.
x If the same-day trading window is ultimately used in any resulting requirements, limiting the search
to principal trades that preceded the customer trade would be preferable. Although this does not
eliminate the potential need for manual intervention, it would not require the confirmation process
to be deferred until end-of-day.
x There are firms that generally use a batch cycle to produce “retail” confirms, but leverage the realtime “institutional ID” process5 to generate confirms for their high net worth clients who utilize third
party custodians, for example. The need to place the added information on the ID confirmation for
these clients would seriously disrupt the process and cause widespread consequences. While a
follow-up paper confirmation could be produced for these high net worth individuals, in all
likelihood, neither the investor nor the custodian wants to manage the paperwork.
Leveraging TRACE/MSRB Reference Prices
There are pros and cons to utilizing a reference price made available by FINRA or MSRB, as discussed in
the proposals. Some uniform set of business rules would need to be established to determine exactly
the criteria for identifying which trades should be included in the reference price calculations.
x Pros
o For firms utilizing a batch process, this would be straightforward to implement; assuming an
end-of-day feed were made available by MSRB and FINRA prior to 6PM (ET), this would
allow most firms time to include the information in their confirmation processes.
o This would eliminate the need for each firm to build the “matching engine” required to
identify transactions representing contemporaneous cost or related principal transaction(s).
o This would reduce the significant burden and expense on smaller firms, particularly those
that rely on third-parties for clearing and/or transaction processing.6
o This approach would provide consistent reference pricing across the industry.
o Customers would have confidence in market transparency if the prevailing market or
reference prices were obtained from FINRA or MSRB.

5

See Footnote 3.
Some third-party firms such as clearing firms and other service providers have indicated they will not take
responsibility, for both operational and legal reasons, to identify which trade(s) represent the principal trade(s)
related to a riskless transaction; therefore, introducing brokers and client firms would need to provide their
clearing firm or service provider with the appropriate reference price or contemporaneous cost, which may require
matching principal transaction(s) to the riskless trade. Leveraging a feed made available by MSRB and TRACE was
described by one clearing firm as the optimal approach, as it would be seamless to the introducing brokers, with
an implementation cost less than half of the $500,000 estimated to capture contemporaneous cost or other
reference price from the introducing broker. This estimate of $500K does not include the cost that would be
imposed on the many introducing brokers, which are primarily smaller regional firms, to identify the matching
trades.

6
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x Cons
o FINRA or MSRB reference prices would not reflect the circumstances of that particular
customer trade.
o Retail customers will not understand the nuanced-differences between their trade and the
time-weighted average price of others in the market. The onus would be on the investment
advisor to explain the differences, with the facts and circumstances of the other trades
unknown to him/her.
o For those utilizing a real-time confirmation process, dealers do not want to hold up the
confirmation to obtain the TRACE or MSRB end-of-day reference price. Similar to the issues
with delaying the confirmation until end-of-day to capture potential principal trades, firms
would want to expedite the process by capturing the most recent price or set of prices
available in real-time from TRACE or MSRB. However, in this real-time scenario, a same day
“look-back” may not produce any trades in that security, particularly if the transaction were
to occur early in the day. In that case, some other methodology must be agreed upon.
Calculating Mark-Up/Mark-Down for Purposes of Disclosure
The MSRB proposal would require dealers to include the dealer’s mark-up or mark-down from the
contemporaneous cost or the prevailing market price for the security on the customer confirmation.
Dealers are required by MSRB G-30 fair pricing standards to perform diligence in determining the
market value and reasonable compensation on any security at the time of proposing a bid or offer price.
Following are the considerations regarding use of the “Prevailing Market Price” as the reference price
from which the mark-up or mark-down would be calculated.
x Pro
o A significant challenge is rooted in the fact that the large majority of municipal bonds trade
infrequently. In most circumstances where there is no previous street-side trade execution
or other transaction that may determine “contemporaneous cost” and no clearly
identifiable “reference” trades, establishing a reasonable price and a fair mark-up is
accomplished using many other inputs including: evaluated pricing, similar credits, market
sector, transaction size, supply and demand considerations, and other relevant factors.
However, because a reasonable method to determine the prevailing market price is
required as part of the current business process, the prevailing market price and inputs to
derive it should be readily available.
x Con
o Despite the availability of a prevailing market price, FIF does not believe this price will be a
clear metric for retail customers to understand. The inputs used to calculate the prevailing
market price will not be disclosed on the confirmation, leading to a mark-up or mark-down
based on a price with no context, which may confuse customers.
While the dealer’s contemporaneous cost is perhaps more relevant for establishing the mark-up/markdown in a riskless trade, for reasons discussed previously, it is significantly more difficult and more
costly to capture. However, for purposes of establishing the mark-up/mark-down in a principal trade,
the issues are far more complex. The mark-up on a bond includes profit along with the cost of doing
business. Dealers are hedging positions to reduce their amount of risk. Disclosing the mark-up to the
customer will not factor in any potential loss incurred on the hedge. The costs of operating the business
and maintaining an inventory should also factor into the mark-up. These factors will not be clearly
identifiable to the customer on the confirmation which misleads the customer to believe that the markup is full profit for the dealer. Because a mark-up may include multiple components such as sales credit,
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desk credit, and compensation for risk in the case of a principal trade, FIF members believe presenting a
percentage of the price differential on the confirmation will confuse retail investors.7
As we’ve stated previously in this letter, we are not endorsing either a mark-up or reference price to be
disclosed on customer confirmations. There appears to be no clear consensus amongst FIF members or
the industry as to which proposal is preferred. Regardless of which methodology is ultimately selected
by the regulators for the purposes of disclosure, FIF members believe that only the dollar amount
differential should be displayed, and should only be applied in cases where the dealer firms themselves
establish the “reference price” being used (e.g. contemporaneous cost). In cases where a third-party
price (TRACE, MSRB or some other form of derived price that is not directly linked to the customer
trade) is displayed, a difference expressed in terms of percentage and/or dollar amount is meaningless
and misleading, as it does not accurately reflect the mark-up or how the bond was priced to the
customer.
MSRB and FINRA should consider that customers do not currently receive a similar percentage of price
differential on their confirmations, as no other asset class requires the percentage to be disclosed.
Additionally, including the percentage spreads on the confirmation will require significant programming,
as market data and other information not normally passed from front office systems to back office
systems will need to be accommodated. This will lead to increased costs and time to implement.
Other Concerns
Impact on Liquidity
One potential “unintended consequence” of this initiative is firms may be driven away from carrying
inventory and toward conducting agency-only business. While FIF comments are typically limited to
implementation issues, FIF is mentioning this risk due to the anticipated difficulty and cost of
implementing the mark-up or reference price disclosure requirements, which could contribute, in part,
to a firm’s decision to limit its principal trading and market making activities. Retail investors may be
negatively impacted, as investment advisors look to external markets, rather than internally, to buy and
sell bonds for their clients.
Inability to “Look Through”
In many firms there will not be an ability to “look through” to principal trades on the other trading desks
that may supply offerings or bids for retail investors. With separate P&Ls, and most often conducting
inter-dealer business on completely separate platforms, the opportunity to identify the principal leg of
trade may not be obtainable until late in the transaction life-cycle after all trades have been processed.
Time of Execution
FIF members expressed concern in placing the Time of Execution on the confirmation for two primary
reasons: 1) it will be an additional expense to parse that information from trading platforms, as this is
not typically carried through to the back office systems that generate the confirmations; and, 2) it will
not be possible to adjust the Time of Execution properly in conjunction with any trade modifications,
cancelations or corrections. While we understand MSRB’s intent in requesting the Time of Execution on
7

While FIF members fully understand the intent of this initiative is to disclose the full difference between the
dealer’s cost and the dealer’s price to the customer, a simple and straightforward alternative would be to limit the
disclosure on all retail customer confirmations to display only sales credit. This would provide increased
transparency to retail customers in terms that are easily understood by the retail investor. The sales credit is
known at time of the trade, it can be applied to any retail customer transaction regardless of a corresponding
principal transaction, and is already passed on to the back office which would easily allow for the sales credit to be
included on the customer confirmation with minor additional programming.
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the trade confirmation is to support the investors’ ability to look up the prices of similar trades on
EMMA, the number of trades in each CUSIP listed on EMMA are so limited that investors will not have
difficulty in ascertaining the prevailing market prices at or around the time of their trade. FIF members
believe the Time of Execution is unnecessary information on a municipal bond confirmation, and it is not
required on a confirmation for other security types.
Retail Confusion
In addition to the examples that have already been described, retail confusion may also be caused by
the fact that these disclosures will only occasionally be provided; that is, they will apply to only certain
“riskless” transactions. Furthermore, in response to the question regarding the form and format of the
additional disclosure, FIF members believe that placing added information on a document separate from
the confirmation will present additional challenges in bringing together documents that would be
produced by separate systems. It would only add to customer confusion if the information was not
delivered to the retail investor as one unit.
Summary
FIF believes this is a policy decision best left to the dealer firms to voice their opinions regarding trading
and market making activities, and their positions and preferences with respect to additional disclosure
on retail customer confirmations. Unfortunately, there appears to be no single solution that would
accomplish the goals of full transparency, be easy for the retail investor to understand and
straightforward to implement. Therefore, FIF does not advocate or recommend the use of any particular
method, but merely points out the implementation impacts of each approach.
Again, we request that the implementation solutions for FINRA 15-36 and MSRB 2015-16 be consistent
and realistic in terms of delivering information that is readily available, requiring limited or no manual
intervention, and allowing the confirmation process to remain as automated as possible and processed
in a timely fashion.
In conclusion, FIF would like to thank the MSRB and FINRA for providing the opportunity to comment on
the proposed changes, and we support these efforts to establish a consistent, harmonized approach to
transparency and disclosure.
Regards,

Darren Wasney
Program Manager
Financial Information Forum
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EXHIBIT 5
Below is the text of the proposed rule change. Proposed new language is underlined.
*****
0100. GENERAL STANDARDS
*****
0150. Application of Rules to Exempted Securities Except Municipal Securities
(a) through (b) No Change.
(c) Unless otherwise indicated within a particular Rule, the following FINRA and
NASD rules are applicable to transactions in, and business activities relating to, exempted
securities, except municipal securities, conducted by members and associated persons:
FINRA Rules 2010, 2020, 2060, 2111, 2122, 2150, 2210, 2212, 2232, 2261, 2268, 2269,
2320(g), 3110, 3220, 3270, 3280, 4120, 4130, 4210, 4311, 4330, 4360, 4510 Series,
4530, 5160, 5210, 5220, 5230, 5310, 5340, 8110, 8120, 8210, 8310, 8311, 8312, 8320,
8330 and 9552; NASD Rules IM-2210-2, 2340, 2510, 3050 and 3140.
(d) No Change.
*****
2000. DUTIES AND CONFLICTS
*****
2200. COMMUNICATIONS AND DISCLOSURES
*****
2230. Customer Account Statements and Confirmations
2232. Customer Confirmations
(a) through (b) No Change.
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(c) A confirmation shall include the member’s mark-up or mark-down for the
transaction, to be calculated in compliance with Rule 2121, expressed as a total dollar
amount and as a percentage of the prevailing market price if:
(1) the member is effecting a transaction in a principal capacity in a
corporate or agency debt security with a non-institutional customer, and
(2) the member purchased (sold) the security in one or more transactions
in an aggregate trading size meeting or exceeding the size of such sale to
(purchase from) the non-institutional customer on the same trading day as the
non-institutional customer transaction. If any such transaction occurs with an
affiliate of the member and is not an arms-length transaction, the member is
required to “look through” to the time and terms of the affiliate’s transaction with
a third party in the security in determining whether the conditions of this
paragraph have been met.
(d) A member shall not be required to include the disclosure specified in
paragraph (c) above if:
(1) the non-institutional customer transaction was executed by a principal
trading desk that is functionally separate from the principal trading desk within
the same member that executed the member purchase (in the case of a sale to a
customer) or member sale (in the case of a purchase from a customer) of the
security, and the member had in place policies and procedures reasonably
designed to ensure that the functionally separate principal trading desk through
which the member purchase or member sale was executed had no knowledge of
the customer transaction; or
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(2) the member acquired the security in a fixed-price offering and sold the
security to non-institutional customers at the fixed price offering price on the day
the securities were acquired.
(e) Definitions
For purposes of this Rule, the term:
(1) “agency debt security” shall have the same meaning as in Rule
6710(l);
(2) “corporate debt security” shall mean a debt security that is United
States (“U.S.”) dollar-denominated and issued by a U.S. or foreign private issuer
and, if a “restricted security” as defined in Securities Act Rule 144(a)(3), sold
pursuant to Securities Act Rule 144A, but does not include a Money Market
Instrument as defined in Rule 6710(o) or an Asset-Backed Security as defined in
Rule 6710(cc);
(3) “arms-length transaction” shall mean a transaction that was conducted
through a competitive process in which non-affiliate firms could also participate,
and where the affiliate relationship did not influence the price paid or proceeds
received by the member; and
(4) “non-institutional customer” shall mean a customer with an account
that is not an institutional account, as defined in Rule 4512(c).
*****

