30404

Federal Register / Vol. 72, No. 104 / Thursday, May 31, 2007 / Notices

Agreement’’). The Advisor selects
Subadvisors based on the Advisor’s
continuing evaluation of their skills in
managing assets pursuant to particular
investment styles. Each Subadvisor is
and will be an investment adviser
registered under the Advisers Act. For
its services to a Fund, the Advisor pays
each Subadvisor out of the investment
advisory fee the Advisor receives from
the Fund. Applicants request relief to
permit the Advisor, subject to Board
approval, to enter into and materially
amend Subadvisory Agreements
without shareholder approval.
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Applicants’ Legal Analysis:
1. Section 15(a) of the Act provides,
in relevant part, that it is unlawful for
any person to act as an investment
adviser to a registered investment
company except pursuant to a written
contract that has been approved by the
vote of a majority of the company’s
outstanding voting securities. Rule 18f–
2 under the Act provides that each
series or class of stock in a series
company affected by a matter must
approve such matter if the Act requires
shareholder approval.
2. Section 6(c) of the Act provides that
the Commission may exempt any
person, security, or transaction or any
class or classes of persons, securities, or
transactions from any provision of the
Act, or from any rule thereunder, if and
to the extent that such exemption is
necessary or appropriate in the public
interest and consistent with the
protection of investors and the purposes
fairly intended by the policies and
provisions of the Act. Applicants
believe that their requested relief meets
this standard.
3. Applicants state that the Funds’
shareholders rely on the Advisor,
subject to oversight by the Board, to
select the Subadvisors best suited to
achieve a Fund’s investment objectives.
Applicants assert that from the
perspective of the investor, the role of
the Subadvisors is comparable to that of
individual portfolio managers employed
by traditional investment advisory
firms. Applicants contend that requiring
shareholder approval of Subadvisory
Agreements would impose costs and
unnecessary delays on the Funds and
may preclude the Advisor from acting
promptly in a manner considered
advisable by the Board. Applicants also
note that the Advisory Agreement will
remain subject to the shareholder
approval requirements in section 15(a)
of the Act and rule 18f–2 under the Act.
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Applicants’ Conditions
Applicants agree that any order
granting the requested relief will be
subject to the following conditions:
1. Before a Fund may rely on the
order requested in the application, the
operation of the Fund in the manner
described in the application will be
approved by a majority of the Fund’s
outstanding voting securities, as defined
in the Act, or, in the case of a Fund
whose public shareholders purchase
shares on the basis of a prospectus
containing the disclosure contemplated
by condition 2 below, by the initial
shareholder(s) before offering the Fund’s
shares to the public.
2. Each Fund relying on the requested
order will disclose in its prospectus the
existence, substance, and effect of any
order granted pursuant to this
application. In addition, each Fund will
hold itself out to the public as
employing the management structure
described in the application. The
prospectus will prominently disclose
that the Advisor has ultimate
responsibility, subject to oversight by
the Board, to oversee the Subadvisors
and recommend their hiring,
termination and replacement.
3. Within 90 days of the hiring of any
new Subadvisor, the Advisor will
furnish shareholders of the affected
Fund all information about the new
Subadvisor that would be included in a
proxy statement. To meet this
obligation, the Advisor will provide
shareholders of the applicable Fund
with an information statement meeting
the requirements of Regulation 14C,
Schedule 14C and Item 22 of Schedule
14A under the Securities Exchange Act
of 1934.
4. The Advisor will not enter into a
Subadvisory Agreement with any
Affiliated Subadvisor without that
Subadvisory Agreement, including the
compensation to be paid thereunder,
being approved by the shareholders of
the applicable Fund.
5. At all times, at least a majority of
each Fund’s Board will be Independent
Trustees, and the nomination of new or
additional Independent Trustees will be
at the discretion of the then-existing
Independent Trustees.
6. When a Subadvisor change is
proposed for a Fund with an Affiliated
Subadvisor, the Board, including a
majority of the Independent Trustees,
will make a separate finding, reflected
in the Board minutes, that the change is
in the best interests of the Fund and its
shareholders and does not involve a
conflict of interest from which the
Advisor or the Affiliated Subadvisor
derives an inappropriate advantage.
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7. The Advisor will have overall
supervisory responsibility for the
general management and investment of
the Fund’s assets, and, subject to review
and approval by the Board, will (i) set
each Fund’s overall investment
strategies, (ii) evaluate, select and
recommend Subadvisors to manage all
or a part of a Fund’s assets, (iii) when
appropriate, allocate and reallocate a
Fund’s assets among multiple
Subadvisors, (iv) monitor and evaluate
the performance of the Subadvisors, and
(v) implement procedures reasonably
designed to ensure that the Subadvisors
comply with each Fund’s investment
objective, policies and restrictions.
8. No trustee or officer of a Trust, or
director or officer of the Advisor will
own directly or indirectly (other than
through a pooled investment vehicle
that is not controlled by such person)
any interest in a Subadvisor, except for
(a) ownership of interests in the Advisor
or any entity that controls, is controlled
by, or is under common control with the
Advisor, or (b) ownership of less than
1% of the outstanding securities of any
class of equity or debt of a publiclytraded company that is either a
Subadvisor or an entity that controls, is
controlled by or is under common
control with a Subadvisor.
9. The requested order will expire on
the effective date of rule 15a–5 under
the Act, if adopted.
For the Commission, by the Division of
Investment Management, under delegated
authority.
Florence E. Harmon,
Deputy Secretary.
[FR Doc. E7–10364 Filed 5–30–07; 8:45 am]
BILLING CODE 8010–01–P

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 34–55810; File No. SR–NASD–
2007–034]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing of
Proposed Rule Change Creating NASD
Rule 1160 (Firm Contact Information)
Regarding the Reporting and Annual
Review of Designated Contact
Information to NASD
May 24, 2007.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(‘‘Act’’) 1 and Rule 19b–4 thereunder,2
notice is hereby given that on May 11,
2007, the National Association of
Securities Dealers, Inc. (‘‘NASD’’) filed
1 15
2 17

U.S.C. 78s(b)(1).
CFR 240.19b–4.
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with the Securities and Exchange
Commission (‘‘Commission’’) the
proposed rule change as described in
Items I, II, and III below, which Items
have been prepared by NASD. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested persons.
I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change
NASD is proposing to amend adopt
new NASD Rule 1160 (Firm Contact
Information) regarding the reporting of
designated contact information to NASD
and the annual review of such
information. The proposed rule change
also would amend Rule 1120
(Continuing Education Requirements),
Rule 1150 (Executive Representative),
Interpretive Material (IM)–3011–2
(Review of Anti-Money Laundering
Compliance Person Information), and
Rule 3520 (Emergency Contact
Information) to eliminate the
requirement that members review and
update, at the end of each calendar
quarter, the contact information
required by these rules. The text of the
proposed rule change is available at
www.nasd.com, at the NASD, and at the
Commission’s Public Reference Room.
II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change
In its filing with the Commission,
NASD included statements concerning
the purpose of and basis for the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. NASD has prepared
summaries, set forth in sections A, B,
and C below, of the most significant
aspects of such statements.
A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change
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1. Purpose
Currently, there are several rules
requiring firms to identify and report to
NASD certain designated contact
persons: Rule 1120 (Continuing
Education Requirements); Rule 1150
(Executive Representative); IM–3011–2
(Review of Anti-Money Laundering
Compliance Person Information); and
Rule 3520 (Emergency Contact
Information). These rules further require
firms to review the contact information
at the end of each calendar quarter, and
if necessary, update such information
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within 17 business days after the end of
each quarter. Members review this
information and provide any updates
online via the NASD Contact System
(‘‘NCS’’).3
Based on recommendations made by
its Small Firm Rules Impact Task
Force,4 NASD is proposing to eliminate
these quarterly review requirements in
favor of a more comprehensive
approach for verifying and updating all
contact information required to be
reported. Specifically, proposed new
Rule 1160 would require members to
provide the required contact
information via NCS or such other
means as NASD may specify. New Rule
1160 also would require members to
update the contact information
promptly, but in any event not later
than 30 days following any change in
such information, as well as to review
and, if necessary, update the
information within 17 business days
after the end of each calendar year. In
addition, the rule would require
members to comply with any NASD
request for such information promptly,
but in any event not later than 15 days
following the request, or such longer
period that may be agreed to by NASD
staff. The proposed rule change would
not relieve members from any separate
requirements to update such
information.5
The proposed rule change also would
amend Rule 3520 to eliminate the
requirement that only a firm’s Executive
Representative, or his or her written
designee, be permitted to review and
update the firm’s emergency contact
information. NASD believes that
eliminating this restriction will assist
members in complying with their
obligation to keep current their
emergency contact information by
giving members the flexibility to have
3 NASD also currently requires each firm to
report, via NCS, contact information for its
Executive Officer and the Head of Compliance. NCS
also includes several optional fields for other
contact persons.
4 NASD established the Small Firm Rules Impact
Task Force in September 2006 to examine how
existing NASD rules impact smaller firms. In
particular, the Task Force focuses on possible
opportunities to amend or modernize certain
conduct rules that may be particularly burdensome
for small firms, where such changes are consistent
with investor protection and market integrity.
5 For example, a firm must identify, among
others, its Chief Executive Officer and Chief
Compliance Officer on Form BD, and promptly
update such information by submitting an
amendment whenever the information becomes
inaccurate or incomplete for any reason. See also
Article IV, Section 1(c) of the NASD By-Laws,
requiring each member to ensure that its
membership application is kept current at all times
by supplementary amendments, and to file any
such amendment no later than 30 days after
learning of the facts or circumstances giving rise to
the amendment.
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others perform this duty as necessary or
appropriate.
The proposed rule change has several
advantages over current NASD
requirements applicable to firm contact
information. NASD understands that for
many firms, the persons who occupy the
designated positions seldom change,
and thus the proposed rule change
would eliminate any unnecessary
burden that firms may incur in
conducting quarterly reviews of the
contact information. At the same time,
the proposed rule change would help to
ensure that the contact information
required by NASD is kept current and
provided to NASD promptly upon
request. This would assure NASD’s
ability to contact its members in the
event of an emergency, as well as
support members’ compliance with
certain NASD rules, such as continuing
education requirements and anti-money
laundering obligations, and facilitate
member voting through the Executive
Representatives.
NASD will announce the effective
date of the proposed rule change in a
Notice to Members to be published no
later than 60 days following
Commission approval. The effective
date will be 30 days following
publication of the Notice to Members
announcing Commission approval.
2. Statutory Basis
NASD believes that the proposed rule
change is consistent with the provisions
of Section 15A(b)(6) of the Act,6 which
requires, among other things, that NASD
rules must be designed to prevent
fraudulent and manipulative acts and
practices, to promote just and equitable
principles of trade, and, in general, to
protect investors and the public interest.
The proposed rule change sets forth a
comprehensive approach for member
firms to provide and keep current
required contact information, while also
reducing unnecessary burdens on firms
by eliminating the requirement that
firms review and update the contact
information on a quarterly basis;
instead, firms would be required to
conduct such reviews on an annual
basis as well as to promptly update the
information following any change.
B. Self-Regulatory Organization’s
Statement on Burden on Competition
NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.
6 15

U.S.C. 78o–3(b)(6).
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C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others
Written comments were neither
solicited nor received.
III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action
Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding or
(ii) as to which the self-regulatory
organization consents, the Commission
will:
(A) by order approve such proposed
rule change, or
(B) institute proceedings to determine
whether the proposed rule change
should be disapproved.

those that may be withheld from the
public in accordance with the
provisions of 5 U.S.C. 552, will be
available for inspection and copying in
the Commission’s Public Reference
Room. Copies of the filing also will be
available for inspection and copying at
the principal office of NASD. All
comments received will be posted
without change; the Commission does
not edit personal identifying
information from submissions. You
should submit only information that
you wish to make available publicly. All
submissions should refer to File
Number SR–NASD–2007–034 and
should be submitted on or before June
21, 2007.
For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.7
Florence E. Harmon,
Deputy Secretary.
[FR Doc. E7–10403 Filed 5–30–07; 8:45 am]
BILLING CODE 8010–01–P

IV. Solicitation of Comments
Interested persons are invited to
submit written data, views and
arguments concerning the foregoing,
including whether the proposed rule
change is consistent with the Act.
Comments may be submitted by any of
the following methods:
Electronic Comments
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• Use the Commission’s Internet
comment form (http://www.sec.gov/
rules/sro.shtml); or
• Send an e-mail to rulecomments@sec.gov. Please include File
Number SR–NASD–2007–034 on the
subject line.

SECURITIES AND EXCHANGE
COMMISSION
[Release No. 34–55806; File No. SR–NASD–
2007–028]

Self-Regulatory Organizations;
National Association of Securities
Dealers, Inc.; Notice of Filing of
Proposed Rule Change and
Amendment No. 1 Thereto Relating to
the Order Audit Trail System
May 23, 2007.

Pursuant to Section 19(b)(1) of the
Securities Exchange Act of 1934
(‘‘Act’’),1 and Rule 19b–4 thereunder,2
notice is hereby given that on April 17,
Paper Comments
2007, the National Association of
Securities Dealers, Inc. (‘‘NASD’’), filed
• Send paper comments in triplicate
with the Securities and Exchange
to Nancy M. Morris, Secretary,
Commission (‘‘Commission’’) the
Securities and Exchange Commission,
proposed rule change as described in
100 F Street, NE., Washington, DC
Items I, II, and III below, which Items
20549–1090.
have been substantially prepared by
All submissions should refer to File
NASD. On May 18, 2007, NASD filed
Number SR–NASD–2007–034. This file
Amendment No. 1 to the proposed rule
number should be included on the
change. The Commission is publishing
subject line if e-mail is used. To help the
this notice to solicit comments on the
Commission process and review your
proposed rule change, as amended, from
comments more efficiently, please use
interested persons.
only one method. The Commission will
post all comments on the Commission’s I. Self-Regulatory Organization’s
Statement of the Terms of Substance of
Internet Web site (http://www.sec.gov/
the Proposed Rule Change
rules/sro.shtml). Copies of the
submission, all subsequent
NASD is proposing to amend Rules
amendments, all written statements
6951 and 6954 to require members that
with respect to the proposed rule
transmit an intermarket sweep order
change that are filed with the
(‘‘ISO’’) to another member, electronic
Commission, and all written
communications relating to the
7 17 CFR 200.30–3(a)(12).
1 15 U.S.C. 78s(b)(1).
proposed rule change between the
2 2 17 CFR 240.19b–4.
Commission and any person, other than
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communications network, nonmember,
or exchange to record and report the fact
that the order was an ISO. The text of
the proposed rule change is available on
NASD’s Web site at http://
www.nasd.com, at NASD’s principal
office, and at the Commission’s Public
Reference Room.
II. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change
In its filing with the Commission,
NASD included statements concerning
the purpose of, and basis for, the
proposed rule change and discussed any
comments it received on the proposed
rule change. The text of these statements
may be examined at the places specified
in Item IV below. NASD has prepared
summaries, set forth in Sections A, B,
and C below, of the most significant
aspects of such statements.
A. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change
1. Purpose
NASD Rules 6950 through 6958
(‘‘OATS Rules’’) impose obligations on
member firms to record in electronic
form and report to NASD on a daily
basis certain information regarding
orders in Nasdaq-listed securities
originated, received, transmitted,
modified, canceled, or executed by
NASD members.3 NASD integrates this
Order Audit Trail System (‘‘OATS’’)
information with quote and transaction
information to create a time-sequenced
record of orders, quotes, and
transactions. This information is critical
to NASD in conducting surveillance and
investigations of members for violations
of NASD rules and the federal securities
laws.
On June 9, 2005, the Commission
adopted Regulation NMS, which
established new substantive rules
designed to modernize and strengthen
the regulatory structure of the U.S.
equities markets.4 Among other things,
Regulation NMS adopted an Order
Protection Rule 5 that requires trading
centers to establish, maintain, and
3 Beginning on February 4, 2008, members also
will be required to record and report order
information regarding all OTC equity securities, as
defined in NASD Rule 6951. See Securities
Exchange Act Release No. 54585 (October 10, 2006),
71 FR 61112 (October 17, 2006) (SR–NASD–2005–
101); see also NASD Notice to Members 06–70
(December 2006) and Securities Exchange Act
Release No. 55440 (March 9, 2007), 72 FR 12852
(March 19, 2007) (SR–NASD–2007–019).
4 See Securities Exchange Act Release No. 51808
(June 9, 2005), 70 FR 37496 (June 29, 2005).
5 17 CFR 242.611.

E:\FR\FM\31MYN1.SGM

31MYN1

