The “What to Expect” Webcast Series

Filing a Change in Membership
Application
This is another installment in our “What to Expect” webcast series on FINRA’s
regulatory processes. In it, we’ll focus on what to expect when filing a
continuing membership application (CMA). This application process helps
protect investors by ensuring that a firm’s supervisory and compliance
procedures keep pace with any plans to expand or implement new ways of
doing business. This guide explains what FINRA expects from firms, and what
firms should expect from FINRA, during the process of submitting a CMA.

FINRA Membership
When first becoming a member of FINRA, each firm enters into a contractual
agreement with FINRA in which it agrees to comply with securities rules and
regulations. This agreement captures the firm’s full scope of business at that
time. As part of the agreement, the firm is required to file an application and
obtain FINRA approval prior to making certain changes.
So, if a firm plans to make substantial changes to its business, it must file a
CMA. There are two types of changes that require one:
䊳
䊳

When a firm wants to make a material change to its business operations, and
When a firm wants to change control or ownership, including mergers or
acquisitions involving the firm.

When a firm submits this filing, FINRA reviews it to determine if it will continue
to meet its regulatory obligations should the filing be approved. After FINRA’s
assessment, the application is either approved, denied or approved with
restrictions.
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The first step in the review is determining whether or not a change in the firm’s business is material.
The types of changes that can be material include:
䊳

Removing or modifying a membership agreement restriction,

䊳

Becoming a market-maker, underwriter or dealer for the first time, and

䊳

Adding a business activity that requires a higher minimum net capital.

Transfer of assets from one firm to another, including personnel, may also require a CMA if the transfer
has a material impact.
Business changes, however, are not always material. For example, offering a new product would be
material if it impacts the firm’s net capital requirement or supervisory structure, but it might not be
otherwise. FINRA has interpretive guidance for clarification on what is material and what is not. Firms
can also send a written request to their district office for a written response on whether the change is
material. This eliminates the guess work, and the firm will know whether or not they need to file.
A firm can make a materiality judgment on its own but then must document that decision—and retain
it in its records to show the decision was reached. If doing this, the firm should know that it’s possible
that FINRA could disagree with the findings during a future exam. Contacting the district office will
provide the firm with clarity.

The Safe Harbor Provision
FINRA’s membership rules also have a safe harbor provision that outlines business changes that firms
may be able to make without the need for filing a CMA. The safe harbor sets threshold levels for adding
employees or offices and for increasing the number of securities in which the firm makes markets. For
example, if a firm chooses to expand to a level below its threshold over a one-year period, the firm
won’t need to file an application as long as the firm is qualified to use the safe harbor provision.
In terms of adding employees, if a firm adds more than 10, or increases staff by 30 percent—whichever
number is a larger increase for the firm within a rolling one-year period—it may need to file a CMA. But
anything less would place the firm within the safe harbor. It’s important to note that this refers to the
number of additional employees, not the total number of firm employees. For instance, if a firm had
nine employees a year ago and the only change was to hire one more person, the firm would not need
to file a CMA because it neither added 10 or more employees nor 30 percent more people this year.
The same approach applies for adding offices. But for offices the number is three or more, or 30
percent, whichever is larger. Expanding beyond that may require submitting a CMA, but anything less
would be within the safe harbor.
Adding markets can also be done within the safe harbor. If a firm is expanding its market making by 10
markets or an increase of 30 percent, whichever is larger, it may have to file. But until the threshold is
reached, the firm would not have to file.
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There is also a safe harbor for transferring staff, depending on how many are transferred. For instance,
if 10 or more people are transferred or the firm increases its staff by 10 percent in the span of a year, it
may need to file a CMA.
It’s important to note that if a firm relies on the safe harbor and does not file a CMA, FINRA will still
review the business expansions during the firm’s next routine examination or when a CMA is filed for
another purpose. At that point in time, the FINRA examiner will check to see if the safe harbor was used
appropriately. One thing the examiner looks at is whether the safe harbor was applied correctly based
on the one-year time frame. This includes a look at the date the changes took place then looking back
12 months to evaluate the safe harbor’s application. Firms are required to keep records of increases in
personnel, offices and markets to determine whether it is within the safe harbor’s provisions.
If a firm plans to expand beyond any of the threshold levels of these safe harbors, then the expansion
may be material. In this case, FINRA recommends that the firm contact its district office to determine
if an application is required.
A firm may not qualify for a safe harbor if it has a disciplinary history. That history can include a finding
by the SEC, an SRO, a state authority or a foreign financial regulatory authority in the past five years
that the firm or one of its principals violated one or more provisions, rules or regulations.
In addition, a firm will not qualify for the safe harbor if it has a restriction in its current membership
agreement in any of the three areas covered by the safe harbor. Rather than rely on the safe harbor, if
a firm has a restriction, it would have to apply to have any material changes reviewed and approved.
Common restrictions might be the number of allowed associated persons involved in sales activities
or the number of branch offices the firm is allowed to open. In order to allow the firm to continue its
membership and expand its business, FINRA can restrict a firm’s activity or growth if it deems that to
be appropriate for investor protection.

Change in Ownership
One type of business change that does not have a safe harbor option is any change to ownership or
control of a firm resulting in a new person owning or controlling 25 percent or more of the firm, either
directly or indirectly. Also, this type of change has a unique timing restriction. If there is going to be
such a change, the firm must submit a CMA 30 days in advance so that FINRA has adequate notice of
the change. Unlike material changes, which must wait for approval, the firm can make the ownership
change anytime after the 30 days has passed—so long as the firm isn’t under an interim restriction
that prohibits deal closing prior to FINRA approval. This requirement applies only to changes of
ownership or control, not other types of material business changes. But, after review, FINRA may
determine that the change should not be allowed. For example, if the new owner intends to operate
the day-to-day business of the firm but isn’t a registered principal, an interim restriction might be
imposed to prevent them from running the firm before FINRA completes its review of the ownership
change.
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Types of changes to control or ownership that require submitting an application include certain
mergers and acquisitions, transfers and the sale of firm assets including those to an affiliate. Also
included are the sale or transfer of 25 percent or more of the firm’s assets or business lines, as well
as operations that generate 25 percent or more of the firm’s earnings in the last 36 months prior to
the application date. In addition, if the firm is owned by another entity and it changes ownership, this
too could require a CMA filing.
Since each firm’s circumstances can vary widely, there isn’t a standard application form for a CMA.
Once a firm has determined that a CMA is necessary, it should develop an application that outlines
the details of its specific situation.
The application needs to describe in detail the planned change in ownership, control or business
operations. This often includes a business plan, pro forma financials, an organizational chart and
written supervisory procedures reflecting the change. And if the firm is adding personnel, offices or
markets made, it should include an account of all changes in personnel, office location and marketmaking in the preceding 12 months. The firm may need to include an amendment to its Form BD
registration and provide details on the background and qualifications—including disciplinary actions—
of any employee who will supervise new business activities. Depending on the change, the firm may
want to include both “before” and “after” versions of all documents.
It may also be a good idea for the firm to review FINRA’s membership criteria to check if the change
affects whether or not the firm continues to meet them. If so, it should address this in the application,
keeping in mind that meeting these criteria is a requirement for FINRA membership. Firms that are
unsure of any of these aspects should call their FINRA Coordinator.
There’s no fee for CMA submission, so once the documents are complete, the firm should send them to
the FINRA Coordinator with a cover letter referring to the filing type and detailing the proposed change.
The subject line should identify it as a Continuing Membership Application. For instance, it could say,
“CMA for change of business or owners.” Flagging the application packet helps it get sent to the right
person at FINRA.
In most cases, the appropriate FINRA district office will be the one for the district in which the firm’s
principal place of business is located. But if the application involves a merger between firms in two or
more districts, it should be sent to the office of the district in which the resulting merged firm will be
based. Firms should make copies of the submitted documents and keep them in their files.
There are three different timing considerations for filing a CMA, depending on what type of change the
firm is going through.
The first consideration involves whether the firm is planning a change of ownership or control. In this
case, it must file for approval 30 days before the change is expected to occur. But sometimes, if
additional information is needed, it may take more than 30 days to fully process an application. In that
case, the firm may go through with the change of ownership or control before the application is fully
processed. If the firm elects to do this, FINRA may place new interim restrictions on the firm pending
final action, and it is possible that by the time review of the application is completed, the firm may
have needed to make further changes or even reverse the change in ownership.
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The second timing consideration involves whether a firm wants to remove or modify a membership
agreement restriction. In such a case, the firm may file for approval at any time. Any existing restriction
will remain in effect until the application is fully processed.
The third and final timing consideration involves whether a firm is undergoing a material change in
business. If so, it can file at any time but may not go through with the change until the application is
fully processed—unless the firm makes an agreement with FINRA.

FINRA Review
When the CMA is received, FINRA conducts an initial review to determine if the application is
sufficiently complete to allow for a meaningful review. If it is, FINRA staff begins a detailed analysis.
But if not, the application will be rejected and the firm will be notified of that determination in writing.
The firm can then resubmit its application which will then be reviewed.
First, FINRA looks to see that the firm and its associated persons have all their required licenses and
registrations.
Then, FINRA checks for adequacy and compliance with membership standards and all applicable
rules, regulations and industry standards. FINRA looks to see if the firm’s contractual and business
relationships can support the change. FINRA also reviews if the firm’s communications and operational
systems are appropriate, and checks the firm’s current and planned office locations, its financial and
internal controls, and compliance with net capital requirements.
FINRA also looks at the firm’s supervisory system to see if it is designed to prevent and detect potential
violations. From a compliance and supervisory perspective, FINRA checks to see if the supervisory
system covers all applicable rules and regulations. In addition, FINRA verifies that the firm has an
appropriate recordkeeping system and written training plan in place for any new lines of business.
Within 30 days of submitting the application, FINRA will let the firm know if any additional information
is needed to evaluate it. Sometimes, FINRA may even request an interview to find out more information
about the planned changes. If more information is required, a membership application examiner in the
district office will contact the firm.
Other times, FINRA often asks firms to submit additional documents. If a firm receives such a request,
it will have 30 days to respond and provide the information. If needed, FINRA may follow up with
another request or may conduct an interview with the firm.
If no additional information is requested, then a decision to approve or deny the application is made
within 45 days of the application’s filing date. And FINRA will complete a full review within 180 days
from the date the firm submits the application unless there is a written agreement for an extension
between the firm and FINRA.
If a firm requests an extension, it must be made in writing to the assigned examiner in the district
office. Depending on the circumstances, the examiner will submit the request to his or her supervisor
for approval. After that, FINRA will issue a letter that either approves or denies the extension request.
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Possible Outcomes of the Application Review Process

There are four potential outcomes of an application a firm submits:
1. Lapse: If a firm has not fully responded to an information request, FINRA can terminate

the application process without a decision, commonly called a “lapse.” If this happens,
the firm can correct the problem and submit a new application.
2. Approval: If the firm meets the FINRA membership standards, FINRA staff will approve

the application, which means that the firm may move forward with the proposed
change.
3. Approved With a Restriction: If the application is approved with a restriction, the firm

must adhere to the restriction when moving forward with its plans.
4. Denial: Applications are denied if the firm has not addressed or met all of the FINRA

standards. If an application is denied, the firm cannot move forward with the change.

FINRA may deny an application for a variety of reasons. For instance, it may be denied due to a
registration or licensing problem. Or, the firm or an associated person may be the subject of any of
a variety of pending, adjudicated or settled actions, or investigations by any federal or regulatory
organization, or a criminal action or civil case. Such actions put an application at risk of denial if they
are against the firm, its control persons, principals, registered representatives, other associated persons
or any lender of 5 percent or more of the firm’s net capital. The application may also be denied if one
of these people is directly involved with an unpaid arbitration award or settlement at another firm.
And a firm’s application could be rejected if an associated person was terminated for cause or
permitted to resign due to an alleged violation of securities laws, rules, regulations or standards of
conduct. If any state or federal authority or self-regulatory organization has imposed a remedial action
on an associated person, the firm’s application may also be denied. The remedial action could include
things like special training, continuing education requirements or heightened supervision.
If a firm is denied or approved with restrictions, it can appeal the decision within 25 days. The first
appeal review occurs with FINRA’s National Adjudicatory Council (NAC). It renders its decision to the
FINRA Board of Governors with the results provided to all parties 15 days later. At its discretion, the
Board can call the decision for review but otherwise the NAC’s decision is FINRA’s final one. If the firm
disagrees with the decision, it can further appeal to the Securities and Exchange Commission, and
thereafter to the U.S. Court of Appeals.
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Suggestions to Help the Application Process and Reduce Delays
䊳

䊳

䊳

䊳

䊳

䊳

Perform a Periodic Review. Periodically review your firm’s current membership agreement and make
sure you are aware of any planned changes in business activities. For example, make sure you are
aware if your firm plans to change key personnel, introduce new products, increase the number of
sales reps, open up new branch offices, or perhaps change its clearing method. Any of these things
may trigger the need for submitting a CMA, so a periodic review would allow for a timely application.
Thoroughly Describe Your Business. Include a thorough description of your firm’s business activities
and describe how the changes relate to your firm’s current business. When describing your firm’s
proposed business activities, include a description of any marketing efforts and commission-sharing
arrangements. And make sure to schedule any necessary qualification exams as soon as possible, as
this is the greatest source of delays in the CMA process. Include a business plan, projected financial
documents, and an organizational chart that shows the structure both before and after the
transaction as well as written supervisory procedures reflecting the changes.
Provide Sufficient (and Up-to-Date) Information. Be mindful of things that can cause delays in
reviewing your firm’s application, like insufficient information. If it is incomplete, FINRA cannot
perform a review. For example, your firm might provide a bank statement showing its back account
location and amount on deposit to substantiate net capital compliance. But if your firm doesn’t
provide deposit slips or check copies to establish the source of the funds, the examiner cannot
conduct a complete review to verify issues relating to ownership and control, among other things.
This delays the application.
Solidify Written Supervisory Procedures. If your written supervisory procedures are inadequate, that
too causes a delay. For example, if the procedures contain information not related to your firm’s
business plan or if they are from a generic template not customized for your firm, the examiner will
ask for much more additional information. The examiner will also review the application to ensure
that rules and regulations that apply to all firms are addressed in the supervisory procedures. For
example, the examiner will need to ensure that your firm has reasonably covered anti-money
laundering, business continuity planning and supervisory controls, just to name a few universally
applicable rules.
Notify FINRA of Any Changes. If your firm wants to make significant changes to its business after
submitting the application, the application may be delayed. This is particularly true if your firm does
not immediately notify FINRA of such changes and submit the additional materials needed to assess
the changes.
Respond Quickly. To avoid delays, remember to respond to any FINRA requests for information
promptly and don’t be afraid to ask questions of the membership examiner in the district office.
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Resources:

Notices:

Continuing Membership Guide:
www.finra.org/cma

06-56: SEC Approves Amendments to the Safe
Harbor for Business Expansions; Effective Date:
November 3, 2006

CMA Checklist
www.finra.org/orgchange_checklist
District Offices:
www.finra.org/contactus/districts
FAQs:
www.finra.org/cma/faq
FINRA Coordinator Program:
www.finra.org/coordinator

FINRA Rules:

www.finra.org/Industry/Regulation/Notices/
2006/p017596
04-10: SEC Approves Amendments to
Membership Application and Continuation Rules
(Rules 1011, 1014, and 1017)
www.finra.org/Industry/Regulation/Notices/
2004/p003276
00-73: SEC Approves Amendments To NASD
Membership Rules
www.finra.org/Industry/Regulation/Notices/
2000/p003544

NASD Rule 1017:
www.finra.org/nasdmanual/rules/r1017/
NASD Rule 1014:
www.finra.org/nasdmanual/rules/r1014/
FINRA Rule 2110:
www.finra.org/finramanual/rules/r2010/

Interpretive Material:

Podcasts:
Filing a CMA part 1: When to file
www.finra.org/podcasts
Filing a CMA part 2: How to file
www.finra.org/podcasts
Filing a CMA part 3: What happens after you file
www.finra.org/podcasts

IM-1011-1: Safe Harbor for Business Expansions
www.finra.org/finramanual/rules/im1011_1/
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